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Page 253, line 5 in last paragraph, read “407” for ‘‘400.” 
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CASES DECIDED 


BY THE 


SUPREME COURT 


OF THE 


TERRITORY OF HAWAII. 


JOHN E. BUSH, MARY J. BUSH, A. K. KUNUIAKEA, 
KAHILIOPUA (w) and IALUA v. THE TERRITORY 
OF HAWATI. 


ORIGINAL. l 
Svusmrrrep Jury 11, 1900. Decrpep Aveusr 1, 1900. 


~ Frear, ©.J., Gatprarra, J., anD Crrourr Jupen HUMPHREYS IN 
PLACE OF PERRY, J., ABSENT. 


Ejectment does not He against the government under the Act of March 
16, 1895, relating to suits against the government. 


OPINION OF THE COURT BY FREAR, C.J. 


This is an action of ejectment to recover possession of certain 
parcels of land situated in the city of Honolulu—part of what 
was formerly known as the Charles Kanaina estate. The defend- 
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ant demurred generally, and the sole question necessary to de- 
termine is whether ejectment lies against the Territory. 


It is conceded that the government may be sued only in so far 
as it consents, but it is contended that actions of ejectment may 
be maintained against it under Section 1 of the Act of March 16, 
1895, (as now amended by the Organic Act) which gives the 
Supreme Court jurisdiction of “all claims against the Govern- 
ment founded upon any statute of the Territory; or upon any 
regulation of an Executive Department; or upon any contract, 
expressed or implied, with the Government, and all claims which 
may be referred to it by either House of the Legislature.” 

The only clause relied upon in this provision of the statute is 
the first—relating to claims founded upon a statute, and the only 
statute referred to as one upon which the claim might be founded 
is that under which actions of ejectment are brought. But clear- 
ly a statute under which an action may be brought is not a 
statute upon which a claim is founded. Claims against the gov- 
ernment may be founded upon statutes which provide for the 
payment of salaries, pensions, subsidies, bonds, &c., but not upon 
a statute which merely provides to some extent what course of 
procedure may be pursued in ordinary actions of ejectment. 

It is further contended that actions of ejectment lay against 
the government under the former statute (Ch. 51, Laws of 1888), 
and that in repealing that statute in so far as it related to actions 
against the Government, and enacting the new statute above 
referred to, the Legislature intended, not to limit the classes of 
actions that might be brought against the Government, but 
merely to prescribe a condition of loyalty on the part of the 
claimant; and that this is shown by the requirement in Section 6 
of an allegation that the claimant, if a citizen, has at all times 
borne true allegiance to this Government, &c., and by the cir- 
cumstances arising out of the overthrow of the monarchy and 
the establishment of the Provisional Government in 1893. As 
we understand it, the change was made, not in view of tle events 
of 1893, but in view of the insurrection of 1895 and of the 
decisions of the court in High v. Hawaiian Government, 8 Haw. 
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546, and Dillingham v. Hawaiian Government, 9 Ib. 101, that 
under the former statute the Government was liable in actions of 
tort. The statute was radically changed and for the very pur- 
pose of limiting actions against the Government to those ex con- 
tractu. 

The statute now in force was taken substantially from that 
of the United States relating to the court of claims. In Lang- 
ford v. United States, 101 U. S. 341, the Supreme Court of the 
United States held that the statute limited the jurisdiction of the 
Court of Claims to cases ea contractu, and that an action would 
not lie against the United States for the use and occupation of 
land which the Government claimed as its own, whatever might 
be the rule in case the Government had taken the land for public 
use recognizing its private ownership in others. United States 
v. Lee, 106 Ib. 196, relied on for the Territory, was not brought 
in the Court of Claims under the statute from which ours is 
taken. It was an ordinary action of ejectment brought originally 
in a state court by a private person against other persons in their 
private capacity and was subsequently removed into a Circuit 
Court of the United States, where the Attorney-General appeared 
specially and set up the claim of the United States. It was 
agreed that the action could not have been maintained against 
the United States, not upon the particular ground that ejectment 
did not come within the terms of the statute, for it was clear that 
the statute had no application to that case, but upon the general 
ground that the Government could not be sued without its con- 
sent, and the question was whether ejectment could be main- 
tained against the individual defendants when they claimed to 
hold only on behalf of the Government. A bare majority of the 
court held that it could under the circumstances of that case. 
But, as already stated, it was taken for granted that ejectment 
would not lie against the Government itself, and the minority of 
the court, referring to the statute relating to the Court of Claims 
from which ours is taken, said (p. 240), “No act of Congress 
has conferred upon that court, or upon any other tribunal, gen- 
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eral jurisdiction of suits against the United States to recover 
possession of real property, or to redress a tort.” 

Having held that ejectment cannot be maintained against the 
Government in any event under the statute, we need not express 
an opinion upon the question whether, if the statute in terms per- 
mitted it, the action could have been maintained against the 
Republic, against which it was commenced, or could now be 
maintained against the Territory, notwithstanding the cession 
and transfer of the lands and other property of the Republic to 
the United States under the Joint Resolution of Annexation. 

The demurrer is sustained and the complaint dismissed. 


Magoon £ Long for the plaintiffs. 


L. M. Robbins, Assistant to the Attorney-General, for the 
defendant. 


JOHN BOHNENBERG and EMMA BOHNENBERG, his 
wife v ANNA ZIMMERMANN and A. ZIMMER. 
MANN, her husband, and GEORGE RODIEK. 


ANNA ZIMMERMANN and A. ZIMMERMANN, her hus- 
band, v. JOHN BOHNENBERG and EMMA BOHNEN- 
BERG, his wife, and GEORGE RODIEK. 


ÅPPEAL From Crrcuir Juper, Fourta Crrcurr. 


Susmirrep Jury 12, 1900. Decipep Aveust 1, 1900. 


Frear, C.J., S. M. BALLOU, ESQ., OF THE Bar, IN PLACE oF GAT- 
BRAITH, J., DISQUALIFIED, AND CIRCUIT JUDGE STANLEY IN 
PLACE OF PERRY, J., ABSENT. 


The time agreed upon for the payment of the balance of the purchase 
price of certain land is held under the circumstances not to be of 
the essence of the contract. 


BOHNENBERG v. ZIMMERMANN. 5 


OPINION OF THE COURT BY FREAR, C.J. 


This is a bill and cross-bill. The bill is brought for the can- 
celation of a deed delivered to defendant Rodiek in escrow and 
for the forfeiture of a cash payment made on account of the pur- 
chase price of the land in question,—on the ground that the bal- 
ance of the purchase price was not paid within the time agreed 
upon. The cross-bill is brought for the delivery of the deed, 
upon the payment of such balance. 

The main question is, whether the time agreed upon for the 
payment of the balance of the purchase price was of the essence of 
the contract. 


The facts are these: On February 21, 1899, Jchn and Emma 
Bohnenberg executed a warranty deed of Lots 33 and 40, Olaa, 
Puna, Hawaii, containing 100 acres, to Anna Zimmermann for 
a consideration of $2,500 “paid and to be paid.” At the same 
time John Bohnenberg and Anna Zimmermann, by A. Zimmer- 
mann, executed an agreement the body of which is as follows: 

First. That the said first party, joined by his wife, has this 
day bargained, sold and conveyed unto the second party his Olaa 
land, same being Olaa Lots No. 33 and 40 and containing an 
area of one hundred acres, for and in consideration of the sum 
of twenty-five hundred ($2,500.00) dollars, cash in hand paid 
and to be paid as follows, to-wit, two hundred dollars cash in hand 
paid, the receipt of which is hereby acknowledged, and the bal- 
ance of twenty-three hundred dollars ($2,300.00) is to be paid 
on or before the 15th day of May A. D. 1899, without interest. 

Second. That the deed this day executed by the first party and 
his wife conveying said premises unto the said second party is to 
be delivered in escrow, by placing the same with Geo. Rodiek, 
who is hereby instructed that he shall hold said deed until the 
balance of the purchase money fof said land, to-wit, the sum of 
twenty-three hundred dollars, is paid him by the second party; 
that when said sum is paid him he is then to deliver said deed to 
the said second party or her order and is to account to the said 
first party for said sum of $2,300. 

Third. That said second party has executed one certain prom- 
issory note payable to the order of the first party on or before 
May 15th, 1899, for the sum of twenty-three hundred dollars, 
bearing interest from maturity at the rate of one per cent. per 
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month; that said note is to be placed with Mr. Geo. Rodiek and 
is to be held by him until paid by the said second party: that 
when the second party pays to Mr. Rodiek on or before May 15th, 
1899, the sum of twenty-three hundred ($2,300.00) dollars, said 
note shall be canceled and delivered to the said second party. 

Third. It is understood and agreed between the parties hereto 
that the said second party may pay said balance due; to-wit, the 
sum of twenty-three hundred dollars, at any time before the 15th 
of May, if he shall wish so to do, and that when said sum is paid 
that said note shall be delivered to him together with the said 
deed held in escrow as aforesaid. 


At the same time, the note referred to in the agreement was 
executed by Anna Zimmermann, by A. Zimmermann, the note 
expressing that it was to bear interest “at the rate of one per cent. 
per month from maturity.” 

The deed, agreement and note were delivered to defendan! 
Rodiek —in an envelope indorsed as follows in the presence of 
Bohneuberg and Zimmermann by the attorney who drew the 
papers: “The within papers are delivered to you and are to be 
held until May 15th, 1899, or until A. Zimmermann pays you 
$2,300.00, then you are to deliver to him the deed and note.” 
On May 12, 1899, Zimmermann, who appears to have acted 
throughout for his wife, delivered to Rodiek cheeks upon a Ho- 
nolulu bank to the amount of $2,300 payable in gold, with in- 
structions to deliver them to Bohnenberg, and demanded the 
deed. Rodiek refused to deliver the deed or to accept the checks 
as payment. He, however, received the checks and on May 16, 
1899, offered them to Bohnenberg, who refused to accept them. 
Zimmermann then endeavored to obtain gold, which, owing to 
its scarcity in Hilo at the time, he was unable to obtain, to the 
amount required, until May 25, when he tendered to Rodiek 
$2,300 in gold and interest thereon at the rate of 12 per cent. per 
annum from May 15. This tender was refused and Zimmer- 
mann then deposited the amount with the Clerk of the Circuit 
Court subject to Rodiek’s order on his delivery of the deed. 

In equity time is not regarded as of the essence of a contract 
unless an intention to make it so clearly appears. In the present 
case there is little tending to support the theory of such an in- 
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tention and much to negative it. A portion of the purchase price 
was paid upon the execution of the deed, and no provision was 
made as to its disposition in case the balance should not be paid. 
The agreement provided that Rodiek should hold the deed in 
escrow “until the balance of the purchase money * * * is 
paid” and that when it should be paid the deed should be de- 
livered. It also provided, as did the note, that the balance of the 
purchase price should not bear interest up to May 15, but that 
it should thereafter. Equity favors compensation, as by the pay- 
ment of interest to the injured party, rather than forfeiture 
against the defaulting party, where no injustice would result. 
Here, apparently, interest would fully compensate Bohnenberg 
for the delay in payment, and good faith and diligence were 
shown on Zimmermann’s part. 

The following points, raised in the brief, though not referred 
to in the argument, by counsel for the Bohnenbergs, will be 
briefly noticed: 

First, that the deed is absolutely void because both Bohnen- 
berg and Zimmermann knew at the time that one Reinhart was 
the owner of an undivided half of the land and because no 
arrangement was made by which he was to convey his portion to 
Bohnenberg. The mere statement of this proposition is its own 
refutation. 

Secondly, that Bohnenberg executed the deed under a mis- 
taken idea as to its effect induced by an alleged misrepresentation 
by Colonel Little, a partner of the attorney who drew the papers. 
Bohnenberg knew that he was signing a deed for the whole of the 
land. Jt does not appear that he was induced to do so through 
deceit or misrepresentation. What little evidence there is bear- 
ing upon this point tends to show that he told Colonel Little that 
he had conveyed half of the land to Reinhart and that Colonel 
Little advised him to let Reinhart convey his half back. Bohnen- 
berg is not seeking a reformation of the deed on the ground of 
mistake so as to give it the effect which he claims was intended. 
He is claiming by way of defense to the cross-bill that the deed 
is void or at least voidable on the ground that his signature to it 
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was obtained through misrepresentation. The facts do not bear 
him out. 

The decree of the Circuit Judge appealed from, sustaining the 
bill and dismissing the cross-bill, is reversed and the case is re 
mitted to the Circuit Judge of the Fourth Cireuit with directions 
to dismiss the bill and enter a decree in accordance with the 
prayer of the cross-bill and for such other proceedings as may be 
proper. 

Chas. Creighton and W. S. Wise for the Bohnenbergs. 


J. T. De Bolt for the Zimmermanns. 


MAKEE SUGAR COMPANY v. TUCK CHEW. 
APPEAL FROM O1rcuit Jupesr, Fiest Crrcorr. 
Susmirrep Jury 12, 1900. Decipep Avcusr 6, 1900. 


Frear, C.J., GALBRAITH, J., AND Crrcurr JopeeE HUMPHREYS 
IN PLACE OF PERRY, J., ABSENT. 


The parties executed a lease in duplicate, each retaining a copy; after- 
wards they agreed to alter it by inserting a olause of forfeiture 
and reexecuted the lessor’s copy as so altered, and although they 
neglected to alter the lessee’s copy, they acted thereafter as if the 
lease had been altered as agreed; afterwards the lessor dispossessed 
the lessee for breach of covenant, and the lessee brought action 
against the lessor for alleged unlawful dispossession; the lessor 
then brought this bill in equity for specific performance of the 
agreement to alter the lessee’s copy and for an injunction against 
his setting up that copy unaltered in the action at law; the lease and 
estate created thereby have determined and the lessor’s only object 
is to be protected against the lessee’s action at law. Held, that the 
bill should be dismissed, as the lessor may set up the altered lease 
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in the action at law, and the rule that the lessee’s copy prevails 
over the lessor’s in case of a discrepancy, where both are executed 
at the same time as counterparts, does not apply to a case like the 
present, where the apparent discrepancy is due to an alteration 
made in the lessor’s copy in pursuance of a subsequent agreement 
to alter the lease,—to effect which alteration it is sufficient to 
modify one copy only. 


OPINION OF THE COURT BY FREAR, C.J. 


The plaintiff, a corporation, as lessor, and the defendant, as 
lessee, executed in duplicate a lease dated August 1, 1894, of cer- 
tain rice lands situated at Kapaa, Kauai, each retaining a copy 
of the lease; the lessee afterwards committed breaches of a cove- 
nant to sell no rice to others than the lessor without the latter’s 
consent; the lessor, finding that a forfeiture could not be enforced 
under the terms of the lease for breaches of this covenant, in- 
formed the lessee that unless a change were made in the lease 
whereby such a forfeiture could be enforced, it, the lessor, would 
cease making advances of goods and money to him, as it had been 
doing voluntarily, and would seek to recover the advances 
already made as well as damages for breaches of the covenant; 
the lessee agreed to the proposed change and thereupon the last 
page of the lessor’s copy of the lease was destroyed and a similar 
page with the addition of a clause of forfeiture was substituted 
and both parties executed the lease as thus modified; the lessor 
requested the lessee to bring his copy to be modified in the same 
manner, which the latter promised to do but never did; the les- 
sor’s manager, who acted for it throughout, forgot about the 
matter of changing the lessee’s copy and, with the lessee’s knowl- 
edge and acquiescence, acted thenceforth on the belief that the 
lease was in force only as modified, and abstained from pursuing 
the remedy at law for the former breaches, and continued to 
make advances until the lessee was indebted to it in the sum of 
$7,199.05; in 1896, the lessee again committed breaches of the 
covenant mentioned, and the lessor, by a new manager who was 
not aware that the lessee’s copy did not correspond with the les- 
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sor’s, entered under the forfeiture clause which had been inserted 
in its copy and dispossessed the lessee and retained possession as 
of its former estate; in 1897, the lessee brought an action against 
the lessor for $107,848.50 damages for alleged unlawful dispos- 
session and at the trial, in 1898, produced his copy of the original 
lease which did not contain the forfeiture clause and obtained a 
verdict for $29,844.20, the lessor’s copy of the lease as modified 
having been refused admission as evidence, the lessor being un- 
able at the time to explain the discrepancy between the two doc- 
uments, as its former manager was out of the country; after- 
wards the lessor, having learned the facts from its said former 
manager, moved for a new trial on the grounds of newly dis- 
covered evidence and excessive damages and obtained an order 
for a new trial on the latter ground; it then brought this bill for 
specific performance to compel the lessee to change his copy of 
the original lease so as to conform to its copy of the lease as modi- 
fied and for an injunction to restrain the lessee from using or rep- 
resenting at the new trial or otherwise as valid and binding his 
copy of the original lease. 


The foregoing are substantially the facts as alleged in the bill 
and found by the Circuit Judge, who granted the relief prayed 
for. The defendant on this his appeal does not question the find- 
ings of fact but contends that they do not entitle the plaintiff to 
the relief asked, for the reason, among other things, that it has 
an adequate remedy at law. In this we agree with him. 

It is clear that plaintiff’s object in seeking specific performance 
of defendant’s promise to alter his copy of the original lease is 
not to obtain any benefit under the lease, but merely to prevent 
the defendant from using his original copy to plaintiff's disad- 
vantage in the action for damages. The lease and the estate 
thereby created have determined. The object in seeking specific 
performance is the same as that in seeking an injunction, namely, 
to prevent the defendant from asserting his copy of the original 
lease as still in force. In Switzer v. Gardner, 41 Mich. 164, it 
is true, specific performance was ordered of an agreement to ex- 
ecute a modified lease after its expiration, the court remarking, 


MAKEE SUGAR CO. v. TUCK CHEW. 11 


among other things, that, “The parties may have some rights 
requiring its [the lease’s} determination, and it can do no harm.” 
But the facts of the case differed somewhat from those here pre- 
sented. There the original lease apparently had never taken 
effect; its possession seems to have been wrongfully procured by 
one of the defendants, who then wrongfully assigned an interest 
in it to another; and the modified lease had never been executed 
and there was some dispute as to its terms, these not having been 
reduced to writing. The court evidently would not have sus- 
tained the bill for specific performance alone, for it said that it 
was “certainly anomalous to grant relief in the form of specific 
performance of a lease which has expired,” and that “the main 
relief was the cancellation of the first lease, which was properly 
ordered.” In the present case the first lease had taken effect, 
the modification had been reduced to writing and one copy of the 
` lease as modified had been executed by both parties and was in 
the possession of the lessor, and the lease had expired. No reason 
is suggested why specific performance of the promise to alter the 
other copy should be ordered except to prevent the defendant 
from using it in support of his action for damages. In our opin- 
ion this is not a proper case for specific performance unless that 
relief can be justified as a necessary equitable remedy designed to 
accomplish the same results as would be accomplished by the can- 
cellation of the defendant’s original lease or by an injunction 
against his setting it up in the action at law. We therefore pass 
to the question suggested more patently by the plaintiffs prayer 
for an injunction. 

Could the plaintiff assert his rights under the modified lease 
by way of defense to the action at law? The presiding Judge 
held at the first trial that it could not, but that was on the as- 
sumption that the copies in the possession of the respective 
parties had been executed at the same time and as counterparts 
of each other. In such case no doubt the rule is that the lessee’s 
copy, often called the original, prevails over the lessor’s copy, 
known as the counterpart, where there is a discrepancy which 
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cannot be explained in a legal manner. But this rule does not 
forbid the introduction of evidence of a subsequent alteration. 
There is considerable authority for the view that even an oral 
modification within the statute of frauds may be set up by way 
of defense to an action at law as well as to a suit in equity. See 
Browne, St. of Fr., Secs. 434, 485; Reed, St. of Fr., Sec. 471 et 
seq. But here the modification was in writing and signed by both 
parties. It would be strange indeed if the lessor could not set up 
by way of defense to an action at law brought by the lessee and 
founded on an original lease, a subsequent modification agreed to 
and executed and acted upon by both parties. The only author- 
ity relied on by the plaintiff to show that its modified lease would 
be inadmissible at law is Gear, Ld. & Ten., Sec. 64, citing Bur- 
chell v. Clark, L. R. 1 C. P. D. 602. In that case the term was 
stated as 944 years in the habendum and 914 years in the red- 
dendum of the lessee’s original and 91} years in both habendum 
and reddendum of the lessor’s counterpart. It was held that the 
habendum controlled the reddendum and that the original con- 
trolled the counterpart and that the latter was inadmissible to 
explain the former in case of a discrepancy. It may be remarked 
in passing, as a matter of interest, though not material to the 
present discussion, that the decision in that case was reversed on 
appeal (L. R. 2 C. P. D. 88), the court holding that the original 
itself showed that a clerical mistake had been made and that in 
such case it was proper to look to the counterpart for an explana- 
tion. It may be remarked also that the distinction between the 
lease or original and the counterpart has now largely disappeared, 
each now being generally regarded as an original or each as a 
counterpart of the other, and that in the present case each pur- 
ports to be complete in itself and contains no reference to the 
other or anything to indicate that there was another. It is appar- 
ent that Burchell v. Clark has no application to the case at bar. 
That was a case of a discrepancy between two documents exe- 
cuted at the same time as original and counterpart. This is a 
ease of a subsequent alteration or new agreement. If the lease 
as modified had been recopied throughout and executed in dupli- 
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cate by both parties and the lessee had afterwards destroyed his 
copy but had retained his copy of the original lease, could not the 
lessor set up its copy of the modified lease? What more does the 
lessor need than his copy whether the lessee has a copy of the old 
or the new lease or not? In Lewis v. Payn, 8 Cow. 71, the lessee 
altered his copy in a material respect, which made void not only 
that copy but the estate itself so far as it depended on that copy, 
but the court held that he still held the estate under the lessor’s 
copy, saying, among other things, “there are two leases, one for 
each party, both alike, and both are properly originals; as they 
are each executed by both parties.” The lessee is entitled to have 
the issues of fact tried before a jury in an action at law unless 
the lessor can show that it has rights that cannot be protected ex- 
cept by the intervention of a court of equity. It has not shown 
this. 

The decree appealed from is reversed and the bill dismissed 
with costs. 


Kinney, Ballou & McClanahan for the plaintiff. 
J. T. De Bolt and P. Neumann for the defendant. 
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THE TERRITORY OF HAWAII v. LO KAM. 
Susmirrep Jury 14, 1900. DECIDED SEPTEMBER 6, 1900. 


Frear, C.J., GALBRAITH, J., anD J. A. Macoon, Esq., or THE 
Bar, IN PLACE OF PERRY, J., ABSENT. 


(1) “Without ‘awful excuse,” in section 370, Penal Laws, 1897, means 

pean lawful authority ora reasonable belief in lawful author- 
y. 

(2) One who goes upon the premises of another, by night, for a law- 
ful purpose, and on the invitation of one rightfully occupying the 
premises, without the knowledge or consent of the owner, remains 
over night, is not there “without lawful excuse.” 


OPINION OF THE COURT BY GALBRAITH, J. 


The defendant was charged with “the offense of violating Sec- 
tion 870, of the Penal Laws, 1897, in Honolulu, Island of Oahu, 
January 25th, 1900, by being found on the premises of one C. 
Bolte, by night, without lawful excuse,” and after trial, was 
found guilty. 

He excepted to the charge of the Circuit Judge to the Jury, 
also to the order overruling his motion for a new trial. 

Section 370 of the Penal Laws, 1897, under which the prose- 
cution was brought, reads as follows: 

“Any common prostitute, or any person who is lewd, wanton 
or lascivious in speech or behavior, or any person who has no 
visible lawful means or insufficient means of support, or who 
wanders abroad or places himself in any public place to beg alms, 
or causes any child so to do; or who solicits or collects alms or con- 
tributions under any false pretense; or who practices hoopiopio, 
hoounaua, hoomanamania, anaana or pretends to have the power 
of praying persons to death; or who pretends to tell fortunes for 
money or other reward, or who has in his possession without law- 
ful excuse (the proof of which excuse shall be upon such per- 
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son) any false or skeleton key or any implement of house-break- 
ing; or who is found by night dressed or disguised with a felon- 
ious intent; or who is found by night without lawful excuse (the 
proof of which excuse shall be upon such person), in or upon any 
dwelling-house or other buildings or any enclozed yard, or on 
board any vessel, or who is a dangerous or disorderly person by 
reason of his being a rioter, disturber of the peace, going of- 
fensively armed, uttering menaces or threatening speeches, or 
otherwise shall be punished by imprisonment at hard labor not 
more than six months.” 

While there is some conflict in the evidence, the testimony 
tends to support the following state of facts: That Mr. O. Bolte, | 
a resident of Judd street, Honolulu, had a number of Asiatic 
servants in his employ; that these, together with a Chinese fish- 
erman, with the consent and knowledge of Mr. Bolte, occupied a 
building on the premises as “servants’ quarters”; that the defend- 
ant on January 25th, A. D., 1900, without the permission of Mr. 
Bolte, called at the servants’ quarters at 7 or 8 o’clock in the 
` evening for the purpose of collecting $100 due him from one of 
the occupants, the Chinese fisherman, who was also the defend- 
ant’s partner in some business enterprise; that the money was 
collected and defendant lingered to talk over business and social 
matters until about 9:30 o’clock; that the defendant was then 
afraid of being robbed if he returned to his own home, and, on 
the invitation of one of the occupants of the “tenants’ quarters,” 
stayed over night and on the following morning returned to his 
own house, and was afterward arrested for violating the above 
statute. i 

The charge of the Circuit Judge, excepted to by the defendant 
was as follows, to-wit: 


“Mr. Chillingworth’s argument has clearly shown what was 
apparent before, that the issue in this case is largely one of law. 

“There is very little that is to be determined by you. The 
section of the law which applies was correctly read by one of 
counsel in this case. What is or is not a lawful excuse is for the 
Court to determine. That is a matter of law. 

“The granting of the permission by the Chinaman to defend- 
ant to sleep on the premises without Mr. Bolte’s permission, the 
said Chinaman himself having no authority to give such permis- 
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sion to the defendant, would not constitute a lawful excuse under 
the circumstances of this case: Moreover, at that time it is a 
fact that there was a Board of Health regulation in existence hav- 
ing the force of law, forbidding any person changing his place of 
abode without a permit, so that the defendant at the time in 
sleeping on the premises was in fact engaged in a violation of the 
law. 

“The excuse that he offers then is not a sufficient excuse under 
the law and the only question of fact for you to determine upon 
the evidence is, whether it has been shown to your satisfaction 
that the defendant did sleep on those premises that night. 

“Tf you believe from the evidence of the witnesses for the 
prosecution that he did, or, if you believe the defendant’s own 
admission that he did, then you must find him guilty. The only 
theory upon which you can acquit him is that vou disbelieve the 
evidence entirely.” 

While it is apparent from a reading of Section 370, under 
which the charge is laid, that this Statute was enacted to cover a 
“multitude of sins,” or offenses, that by it the Legislature in- 
tended to remedy many wrongs, it does not appear, nor do we 
think, it was intended, by this section to declare a simple trespass 
to be an offense and punishable as a misdemeanor. 


“Excuse,” said Willes, J., “is either an authority or a reason- 
able belief in authority,” The Queen v. Harvey. Crown Cases 
Reserved. Vol. 1, p. 286. 


Under this definition the phrase “without lawful excuse,” as 
used in section 3870, would mean without lawful authority or 
reasonable belief in lawful authority. If the defendant had law- 
ful authority or a reasonable belief in lawful authority for being 
on the premises at the time alleged and had either lawful author- 
ity or a reasonable belief in lawful authority for remaining there 
over night, he is not guilty of the offense charged. 

The defendant went upon the premises, as shown by the evi- 
dence, for a perfectly lawful purpose. He had a right to call 
upon his debtor for payment of money due, and by night, if 
necessary. Then having gone upon the premises for a lawful 
purpose he was not there “without lawful excuse” and being 
rightfully on the premises, had he not lawful authority or a 
reasonable belief in lawful authority for remaining there over 
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night on the invitation of one who was a rightful occupant of the 
house? 

We think he had and that the Circuit Judge erred in holding 
and instructing the Jury otherwise. 

The defendant was not charged with violating a regulation of 
the Board of Health. Nor does the record disclose whether or not 
he held a permit from the health authorities, permitting him to 
change “his place of abode.” That part of the instructions rela- 
tive to the regulation of the Board of Health does not seem to be 
pertinent to any issue in the case and we think it should have 
been omitted. 

The exceptions are sustained and a new trial ordered. 


Mr. Lorrin Andrews for the Territory. 
Mr. 8. F. Chillingworth for defendant. 


IN THE MATTER OF THE APPEAL OF FRANK H. 
LOUCKS FROM THE DECISION OF THE BOARD 
OF REGISTRATION FOR THE ISLAND OF OAHU. 


SUBMITTED SEPTEMBER 28, 1900. Decne OctoseEr 2, 1900. 


Frear, C.J., GarsrarrH anD Perry, JJ. 


Section 60 of the Organic Act, which prescribes the qualifications for 
voters in this Territory, applies to the first election as well as to 
subsequent elections, to the exclusion of Section 1859 of the Revised 
Statutes of the United States, which prescribes the qualifications of 
voters at first elections in the Territories in general. 

The requirement in said Section 60 that the voter shall have resided in 
the Territory not less than one year preceding the time at which 
he offers to register, should be construed as requiring such term of 
residence in the Hawaiian Islands, and not necessarily after the 
establishment of a territorial government over said islands. 
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OPINION OF THE COURT BY FREAR, C.J. 


This is an appeal from a decision of the Board of Registration 
for the Island of Oahu refusing to register the name of the ap- 
plicant Frank H. Loucks. The appeal is taken under Section 42 
of the “Rules and Regulations for Administering Oaths and 
Holding Elections.” Civ. L. p. 799. The only ground upon 
which registration was refused was that the applicant had not 
resided in the Hawaiian Islands one year preceding the time at 
which he offered to register. 


The question is, which of the following provisions of the 
statutes of the United States governs this case, namely, Section 
1859 of the Revised Statutes, which is found in the chapter en- 
titled “Provisions Common to <All the Territories,” and which 
reads: 


“Every male citizen above the age of twenty-one, including 
persons who have legally declared their intention to become cit- 
izens in any Territory hereafter organized, and who are actual 
residents of such Territory at the time of the organization 
thereof, shall be entitled to vote at the first election in such Terri- 
tory, and to hold any office therein; subject, nevertheless, to the 
limitations specified in the next section.” 


or Section 60 of “An Act to Provide a Government for the Ter- 
ritory of Hawaii,” found in U. S. Sts. for 1900 at page 151, 
which reads: 


“That in order to be qualified to vote for representatives a per- 
son shal]— 

“First. Bea male citizen of the United States. 

“Second. Have resided in the Territory not less than one year 
preceding and in the representative district in which he offers to 
register not less than three months immediately preceding the 
time at which he offers to register. 

“Third. Have attained the age of twenty-one years. 

“Fourth. Prior to each regular election, during the time pre- 
scribed by law for registration, have caused his name to be 
entered on the register of voters for representatives for his dis- 
trict. 

“Fifth. Be able to speak, read, and write the English or Ha- 
waiian language.” 
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It is contended that Section 1859 of the Revised Statutes was 
intended to apply to the first election in Hawaii and that Section 
60 of the Organic Act was intended to apply to subsequent elec- 
tions only. 


The Organic Act covers the entire subject of elections in Ha- 
waii in minute detail. If there is anything clear from the whole 
Act, it is that Congress meant to provide in this Act all the legis- 
lation it meant to provide at all for the election of members of the 
Territorial legislature. There is nothing whatever in the Act 
itself to indicate that Section 60 was not intended to apply to the 
first election. On the contrary if Section 1859 should be held to 
apply, it would be necessary to hold that not only Section 60 of 
the Organic Act, but other sections, such as Section 18, which 
provides that persons convicted of certain criminal offenses and 
certain other persons shall neither vote nor hold office under this 
government, do not apply to the first election, although there is 
nothing in those sections to so indicate, and Section 104 expressly 
provides that they shall take effect forty-five days after their ap- 
proval. Moreover Section 30 of the Act, relating to the number 
of Senators, expressly refers to the first election—as if that as 
well as other elections were in the contemplation of Congress in 
making this law. 


On the other hand Section 1859 of the Revised Statutes may 
be satisfactorily explained consistently with this view. That 
section was intended to provide for Territories created where 
there was previously no local government or provision for elec- 
tions and where Congress intended to leave it to the people of the 
Territory to enact their own election laws. The very next sec- 
tion, 1860, provides that, “At all subsequent elections, however, 
in any Territory * * * the qualifications of voters and of 
holding office shall be such as may be prescribed by the legisla- 
tive assembly of each Territory; subject,” &c. Hawaii already 
had a local government with a system of election laws. These 
laws were for the most part substantially reenacted by Congress 
in the Organic Act. Congress did not intend to leave it to the 
local legislature to determine the qualifications of voters after 
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the first election and there was no necessity for its providing the 
qualifications for the first election, that is, before the local legis- 
lature could have an opportunity to so provide itself. On account 
of peculiar conditions existing here Congress deemed it best to 
prescribe itself the qualifications of voters at all elections. It 
would be as reasonable to hold that Section 60 of the Organic Act 
was intended to apply to the first election and that Section 1860 
of the Revised Statutes was intended to apply to all subsequent 
elections as to hold that Section 60 of the Organic Act was to 
apply to subsequent elections only and Section 1859 of the Re- 
vised Statutes to the first election. 

It is contended that Section 1859 is made to apply here under 
the provision of Section 5 of the Organic Act that “except as 
herein otherwise provided, all the laws of the United States 
which are not locally inapplicable, shall have the same force and 
effect” here “as elsewhere in the United States;” and further that 
the proviso to this Section 5 to the effect that Sections 1850 and 
1890 of the Revised Statutes (between which the section in ques- 
tion is found) shall not apply here, shows that Section 1859 was 
intended to apply, for, it is argued, that also would have been 
expressly excepted if it had not been intended to apply. But 
Section 1859 is excepted under the words “except as herein other- 
wise provided,” and “not locally inapplicable,” in view of the 
provisions of Section 60 of the Organic Act; and Sections 1850 
and 1890 had to be excepted expressly, if at all, because their sub- 
ject matter was not covered by the Organic Act. It would be as 
reasonable to hold that Section 1860, as to hold that Section 1859, 
was intended to apply here because not expressly excepted,—in 
which case Section 60 of the Organic Act would never apply. 
The Organic Act is the later statute and as compared with the 
chapter referred to in the Revised Statutes it is a more partic- 
ular statute. It should control. 

Special emphasis is laid upon the requirement of Section 60 
that the applicant must “have resided in the Territory not less 
than one year.” It is contended that this does not mean the Ha- 
waiian Islands but that it can mean only the Territory strictly 
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speaking and that, since the Territory was not established until 
the 14th of last June, no one could under this section vote at the 
first election, which is to be held in November next, and that 
therefore Congress must have intended that Section 1859 should 
apply to the first election. It may be conceded that it would have 
been more appropriate to have said “Hawaiian Islands” here than 
“Territory,” and that in most other sections of the Act the words 
“Hawaiian Islands” and “Territory” are used appropriately, as, 
for instance in Sections 4, 34, 40, and 100. But the word “Ter- 
ritory” is used in the Act with reference to the islands rather 
than the government, and “Territory,” “Hawaii” and “Hawaiian 
Islands” are used interchangeably to some extent; and it would 
be very natural to insert “Territory” where “Hawaiian Islands” 
would be more appropriate, the attention for the time not being 
directed especially to the circumstances of any particular elec- 
tion. In Section 2 it is provided that the “Hawaiian Islands” 
shall be known as the “Territory of Hawaii,” and in Section 3 
“a Territorial government is hereby established over the said 
Territory.” In Sections 4, 34, 40 and 93, and other sections “Ha- 
waiian Islands” is used as including the Territory of Hawaii. In 
Sections 85, 97, 102, and 103, “Hawaii” is used in place of 
“Territory.” No uniformity is found in the Act in the use of 
these terms. 


It is clear from a consideration of the Organic Act as com- 
pared with the chapter of the Revised Statutes referred to, that 
Section 60 of the former and not Section 1859 of the latter was 
intended to apply. Section 60 should, therefore, if possible, be so 
construed as to apply. The word “Territory” might very natur- 
ally have been used as meaning the territory or islands making 
up the Territory and not with special reference to the time when 
a territorial government was established here, the attention not 
having been especially directed to the circumstances of any par- 
ticular election and all elections to take place only after the 
establishment of the territorial government. In our opinion the 
clear intention may be given effect consistently with the language 
of Section 60 and therefore should be given effect. 
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The appeal is dismissed and the decision of the Board of Reg- 
istration refusing to register the name of the applicant is affirmed. 


Davis & Gear for appellant. 


L. Andrews, Chairman of the Board, in person. 


IN THE MATTER OF THE APPEAL OF JOSEPH IRV- 
ING FROM THE DECISION OF THE BOARD OF 
REGISTRATION FOR THE ISLAND OF OAHU. 


SUBMITTED OCTOBER 1, 1900. Decipep Ocroser 2, 1900. 


Frear, C.J., GALBRAITH AnD Perry, Jd. 


One who ‘has no place of abode except on a steamer engaged in the 
inter-island trade is not a resident of a particular precinct within 
the meaning of the election laws, although the steamer when at 
Honolulu docks at a wharf in such precinct and Honolulu is her 
home port. 


OPINION OF THE COURT BY GALBRAITH, J. 


This cause is an appeal, permitted by statute, from the decision 
of the Board of Registration for the Island of Oahu, refusing to 
enter applicant’s name upon the list of qualified voters in the 
sixth precinct of the fourth district of the Island of Oahu. The 
facts as admitted are as follows, to-wit: 

“That the applicant is a citizen of the United States of Amer- 
ica by naturalization and is over 21 years of age and was a resi- 
dent in the Hawaiian Islands on and since August 12th, 1898, 
and has resided within the sixth precinct of the fourth district of 
the Island of Oahu for more than three months last past on board 
of the steamer “Iwalani” owned by the Inter-Island Steam Navi- 
gation Company, occupying a fixed and permanent room upon 
said steamer for seven months last past, the permanent berth of 
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said steamer being at the Inter-Island wharf, in Honolulu, Wai- 
kiki of Nuuanu street and within the sixth precinct aforesaid; 
that Honolulu is the home port of said steamer, trips being made 
therefrom to various other ports within the Territory of Hawaii, 
and said vessel having no fixed and permanent route, but travel- 
ing to different ports from time to time according to the exigen- 
cies of business; that while upon said trips out of the port of Ho- 
nolulu the applicant has no stopping place or residence whatso- 
ever upon the other islands or the various ports visited by said 
steamer; that applicant’s residence is on said boat in said precinct 
and that applicant has no other residence or place of abode, and 
that he has no residence or place of abode on shore. That he ap- 
peared before the Board_and demanded that his name be entered 
on the list of qualified voters for the sixth precinct of the fourth 
district and that his demand was denied.” 

The appellant contends that he possesses all of the qualifica- 
tions of a legal voter and is entitled, as a matter of right, to have 
his name entered on the list of voters for the precinct and district 
as demanded. While it is insisted, on behalf of the Board of 
Registration, that he does not possess all of the qualifications re- 
quired in Section 60 of the Organic Act, and particularly that he 
is disqualified under the requirements of subdivision two of said 
section which provides that, in order for any one to be a qualified 
voter, he must “have resided in the Territory for not less than 
one year preceding, and in the representative district in which 
he offers to register, not less than three months immediately pre- 
ceding the time at which he offers to register,” in this that he 
has failed to show that he resides or has a residence in the sixth 
precinct in the fourth district, or in any other place in the Ter- 
ritory, and that he is not entitled under the law to registration. 

The boundaries of the sixth precinct of the fourth district as 
set out in the statute are as follows, to-wit, “All that portion of 
said district comprised in Honolulu or Kona and bounded by 
Richards street, Beretania sireet, Nuuanu street and the harbor.” 

Now the question presented is—Do the facts above set out 
show the appellant to be a resident of the sixth precinct or to have 
“resided” therein for “not less than three months immediately 
preceding the time he offered to register”? 
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“Residence is the favorite term employed by the American 
legislator to express the connection between person and place, its 
exact signification being left to construction, to be determined 
by the context and apparent object sought to be attained by the 
enactment. * * * ‘Residence’ when used in the statutes is 
generally construed to mean ‘domicile.’ In fact the great bulk 
of the cases of domicile reported in the American books are cases 
of statutory residence. This is especially true with regard to the 
subject of voting.” Jacobs, Domicil, par. 75. 

In the constitution of Pennsylvania there is the following pro- 
vision in regard to voting: “In elections by the citizens every 
white freeman of the age of twenty-one years having resided in 
the state one year and in the election precinct where he offers to 
vote ten days immediately preceding such election,” ete. The 
Supreme Court said in the case of Chase v. Miller, 41 Pa. 420, 
“But there must not only be a district to vote in, but there must 
be a residence therein for ten days next preceding the election. 
This is a part of the condition of suffrage. Undoubtedly the 
primary significance of the word ‘residence’ as used in the con- 
stitution is the same as domicil—a word which means the place 
where a man establishes his abode, makes the seat of his property, 
and exercises his civil and political rights.” 

The constitution of North Carolina provided among other 
qualifications for voters that “he must have resided in the 
state twelve months next preceding the election and ninety 
days in the county in which he offers to vote.” “Residence,” 
says the court, “as the word is used in this section in de- 
fining political rights, is, in our opinion, essentially synony- 
mous with domicil, denoting a permanent as distinguished 
from a temporary dwelling-place. There may be a resi- 
dence for a: specific purpose as at a summer or winter resort, 
or to acquire an education, or some art or skill in which the 
animus revertendi accompanies the whole period of absence, and 
this is consistent with the retention of the original and permanent 
home, with all of its incidental privileges and rights. Domicil is 
a legal word and differs in one respect, and perhaps in others, in 
that it is never Jost until a new one is acquired, while a person 
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may cease to reside in one place and has no fixed habitation else- 
where.” And again, “This clause meets more especially the case 
of incoming persons who are not permitted to exercise political 
rights until after they have been in the state and county for the 
prescribed period.” Hannon v. Grizzard, 89 N. C. p. 120. 


Every man has had a residence at some period of his life, That 
place remains his legal residence until he has acquired another. 

Thorndike v. Boston, 1 Met. 242; McCrary, Elections; por. 
71; French v. Sighty, 9 Ind. 478; Pain, Elections, por. 45; Mof- 
fett v. Hill, 181 Til. 239. 

“Residence, therefore, is a question depending on fact and in- 
tention, and, if so, it may be applicable to a particular spot or a 
whole country. A person who wanders from country to country, 
with no intention of remaining fixedly anywhere, acquires no 
new residence. On the other hand, one who confines his wander- 
ings to a particular country or locality, but declines to fix himself 
upon some particular spot, can very properly be said to be a resi- 
dent of that country or locality. Home, domicil or residence may 
therefore include a spot or a wide area. Each of these words may 
be applied to a county, a precinct, a ward or a county or state.” 
Die’y. on Law of Domicil, p..55. 


“It is obvious that state residence and the district residence are 
of the same nature, and whatever is necessary to constitute one 
is essential to define the other.” Fry’s Election Case, 71 Pa. 
306; 10 Am. Rep. 698. 

For the purposes of this case it is not necessary to determine 
whether “residence” as used in Section 60 of the Organic Act is 
equivalent to domicil. However, from the authorities, we do 
reach the conclusion that a house of stone or brick or even of 
wood is not essential to enable one to become a resident of a pre- 
cinct and a qualified voter therein. He might live in a tent, in 
a grass hut or dwell out in the open, canopied by the “silent stars.” 
But there must be some definite and permanent place designated 
and occupied in order to entitle one to clothe the same with the 
rights and privileges surrounding the residence, or domicil of an 
elector. Clearly one could not reside in a wagon or building 
on wheels and move the same from precinct to precinct and 
establish a residence in any voting precinct unless his wagon or 
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place of abode remained in the precinct the length of time re- 
quired by law. 

The record shows that the residence of the appellant for the 
past seven months has been on board of the steamer “Iwalani,” 
in a “fixed and permanent room;” that this steamer is engaged in 
the inter-island trade, her home port is Honolulu and when here 
she is docked at a wharf in the harbor designated as one of the 
boundaries of the said sixth precinct. 

It is clear from this statement that when the “Iwalani” goes 
to Lahaina or some other port that the “fixed and permanent 
room,” the residence of the appellant, aboard the steamer goes 
also, and that his residence during the time the steamer is away is 
not at Honolulu and within the sixth precinct as claimed. To 
enable the appellant to successfully maintain such a claim there 
is wanting that essential element necessary to establish a resi- 
dence, a permanent or fixed location. 

In the very short time since the argument of this case, we have 
been able to find one decision that is certainly controlling and 
decisive of the case at bar. The facts are very similar except the 
appellant’s residence, in that case, aboard the steamer, extended 
over a period of two years, and the Supreme Court of Maryland 
says, in part: “It is quite apparent, under the facts of the case, 
that the appellant never acquired a voting residence in the city of 
Baltimore, unless his alleged residence upon the steamer while 
temporarily lying at her pier at Light street wharf, in the City of 
Baltimore, gave him one.” * * * “The next question then is, 
did the appellant acquire a voting residence in the City of Balti- 
more by residing upon the steamer in the manner as stated by 
him? Now the rule of law seems to be settled that a seaman or 
seagoing man retains his domicil of origin, although he is regu- 
larly employed on a steamer, unless by actual residence he ac- 
quires a domicil elsewhere. In Thorndike v. Boston, 1 Met. 245, 
Chief Justice Shaw states the rule thus: “If a seaman without 
family or property sails from the place of his nativity, which may 
be considered his domicil of origin, although he may return only 
at long intervals, or even be absent for many years, yet if he does 
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not, by some actual residence or other means, acquire a domicil 
elsewhere, he retains his domicil of origin.” Other authorities 
are Sherwood v. Judd, 3 Bradf. 276; Buoys v. Brewster, 111 
Mass. 385; Long v. Ryan, 30 Gratl. 718. And continuing the 
Maryland court says: “And this we think is the safe rule to be 
adopted and applied in cases similar to the one now under consid- 
eration.” * * * “Tf a person could gain a voting residence by 
simply residing upon a steamboat, because it was temporarily 
fastened to a pier or wharf while discharging its freight and tak- 
ing on its cargo, then one might acquire any number of residences 
and would have the right to register at either terminus of the 
steamer, or at any point where the steamer stops. “Residence,” 
as contemplated by the framers of our constitution, for political 
or voting purposes, means a place of fixed present domicil. The 
object in prescribing residence as a qualification for the exercise 
of the right of suffrage says this court in Shaeff v. Gilbert, 73 
Md. 70, is not merely for the purpose of identifying the voter, 
and aa a protection against fraud, but also that he should become 
in fact a member of the community and, as such, have a common 
interest in all matters pertaining to its government. Residence 
upon a steamer like that claimed by the appellant has none of the 
characteristics of a fixed or permanent abode, within the mean- 
ing of our constitution as entitles a person to be registered as a 
qualified voter. If the contention of the appellant in this case 
was sustained, then a steamboat company could fix the legal res- 
idence of its employees who reside upon its steamers, by simply 
changing its pier or wharf.” Howard v. Skinner, L. R. A. B. 
40 pp. 753-754. 

It follows that the contention of the appellant cannot be main- 
tained for the reason that he has not established a voting residence 
in the precinct and that the question presented as hereinbefore 
stated must be answered in the negative. 

The appeal is dismissed with costs. 


Kinney, Ballou & McClanahan, attorneys for appellant. 
L. Andrews, attorney for Board of Registration. 
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ELIZABETH KELITILIHUNE r. CATHERINE VIERRA 


and JOSEPH VIERRA. 


Exceptions From Circuit Court, FourtH Circu. 


SUBMITTED SEPTEMBER 25, 1900. | Decipep Octoser 8, 1900. 


Frear, C.J., Perry, J., ayp J. A. Macoon, Esg., or tHE Bar 


An 


IN PLACE OF GALBRAITH, J., DISQUALIFIED. 


exhibit filed at the trial in the lower court, held, not to have been 
sufficiently referred to in the bill of exceptions so as to make it a 
part of said bill. 

L. and M. executed a deed of certain property therein described to 
S. L., F., K. and N., the operative words used being, “We make, 
give, sell and convey absolutely and release absolutely, and by this 
instrument we make, give, sell and convey absolutely and entirely 
release unto our beloved sons L., F., their heirs, executors, admin- 
istratorg and assigns forever, and to K. and N. our beloved daugh- 
ters, their heirs, executors, administrators and assigns forever.” 
A later clause in the deed reads as follows: ‘Nevertheless, all the 
property conveyed by this instrument remains in our hands, and in 
our possession, and care, and we are to collect all the receipts, and 
the things growing on the pieces of land described above, and take 
them for our benefit, and at the decease of one of us, the (rights) 
power of this instrument goes to the other of us, until the death of 
both of us; then the pieces of land, revenues, benefits, rents and all 
other profits, will go to our beloved children, Lo, Felix, Keanuenue 
and Nune, as set forth above in this instrument.” 


Held, that a present interest passed to the grantees named, subject only 


to a life estate reserved by the grantors to themselves. 
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OPINION OF THE COURT BY PERRY, J. 


This is an action of ejectment brought by the plaintiff to estab- ` 
lish her claim to an undivided interest in certain land situate in 
the District of South Hilo, Hawaii, and more particularly de- 
scribed in the declaration. By consent of the parties, the cause 
was tried in vacation and without the intervention of a jury, and 
on the first of May last the court rendered its decision, ordering 
judgment for the plaintiff for an undivided one-sixth interest in 
the land and for $66.66% damages. The defendants thereupon 
moved for a new trial on the grounds (1) that the decision was 
contrary to the law and to the weight of the evidence and (2) 
that the decision was not warranted or supported by the evidence. 
The motion was overruled and defendants excepted. 

The “assignment of errors” on tile herein and the bill of ex- 
ceptions set forth a number of alleged errors and exceptions, but 
all except the following have been practically abandoned: “(1) 
That the court erred in holding that the deed, marked Exhibit E, 
passed a present estate to Felix after having found that said deed 
created an estate in futuro. (2) That the court erred in finding 
that any estate passed to Felix at the date of the execution of 
seid deed. (8) That the court erred in finding that said deed 
passed title to one-third of said land to Felix after finding that 
he was one of the four grantees named therein. (6) That the 
court erred in finding that the plaintiff was entitled to one-sixth 
of the rental value of said land for two years. (8) That the 
court erred in finding for the plaintiff and in rendering judgment 
iu her favor for any part of the land or for any sum as damages.” 

On the 27th day of January, 1879, one Lonoai Lo, who at 
that time held the title to the land now in controversy, jointly 
with his wife, Makauli, executed a deed thereof, the grantees 
named therein being their four children, Solomon Lo (k), Felix 
(k), Keanuenue (w) and Nune (w). It is this deed which is re- 
ferred to in the exceptions as Exhibit E, and in the construction 
of which, it is alleged by the appellants, the court below erred. 

This deed has not been made a part of the bill of exceptions or 
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of the record in this court, and therefore cannot be considered 
by us on the exceptions. The only reference to the deed con- 
tained in the bill, is to be found in the statement of the proceed- 
ings had at the original trial and is as follows: “Mr. Smith. ‘We 
now offer in evidence deed Lonoai Lo to Lo, Felix and Nune 
Admitted, marked Exhibit E. This deed was requested of de- 
fendant by plaintiff, produced by defendants and introduced by 
plaintiff.” This is insufficient to make the deed a part of the bill. 
Without the deed it is impossible for us to say that the court be- 
low erred in its construction of the instrument, and since the bur- 
den is on the appellants to sustain their allegation of error, the 
exceptions for this reason alone should be overruled. 

We have however, examined the deed, the material portions 
of which are as follows: 


“Know all men by these presents; that I Lonoai Lo, and Ma- 
kauli my wife of Hilo, Hawaii, Hawaiian Islands, for the con- 
sideration of one dollar paid into our hands by Lo, Felix, our 
greatly loved sons and Keanuenue, Nune our beloved daughters, 
the receipt whereof of this dollar is acknowledged by this in- 
strument: 

Therefore we make, give, sell, and convey absolutely, and re- 
lease absolutely, and by this instrument, we make, give. sell, and 
convey absolutely, and entirely release unto our beloved sons Lo, 
Felix, their heirs, executors, administrators, and assigns forever, 
and to Keanuenue and Nune our beloved daughters, their heirs, 
executors, administrators, and assigns forever: but, if they marry 
husbands, at the time one of them marries a husband, or both of 
them have husbands, all their title right and interest go to Lo and 
Felix. * * * * * % 

Nevertheless, all the property conveyed by this instrument re- 
mains in our hands, and in our possession, and care, and we are 
to collect all the receipts, and the things growing on the pieces 
of land described above, and take them for our benefit, and at the 
decease of one of us, the (rights) power of this instrument goes to 
the other of us, until the death of both of us; then the pieces of 
land, revenues, benefits, rents and all other profits, will go to our 
beloved children, Lo, Felix, Keanuenue and Nune as set forth 
above in this instrument.” 

Keanuenue died during the life-time of the grantors, Lonoai 
deceased next, then Felix, who left surviving him a widow, 
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Amalu, and lastly Makauli. In 1898 Amalu conveyed all of her 
interest in the land to the plaintiff. Defendants, on the other 
hand, have acquired by purchase all of the interest of Solomon 
Lo and Nune in the property. 


On behalf of the defendants it is contended that the deed 
passed no present interest in the land to the children, but merely 
defined an estate in them to take effect and commence in futuro, 
and that Felix, under whom the plaintiff claims, having died in 
the lifetime of one of the grantors, no title ever became vested in 
him; and further that such an estate in futuro is void. 


In our opinion, it was clearly the intention of the grantors to 
convey to their children in and by the deed, which was to take 
effect upon its delivery, a present interest in the land, and not 
an estate to commence in futuro, merely reserving to themselves 
the right to use and enjoy the same during the remainder of their 
lives, in other words, while the interest in the land,—a vested re 
mainder—was to pass at once to the children, possession and en- 
joyment of the land was not to be had by them until a future 
time, to wit, that of the deaths of the grantors. This intention 
is sufficiently expressed in the deed; nor is there any rule of law 
in force in this country which prevents the carrying out of that 
intention. For cases in which deeds similar to the one under con- 
sideration have been recognized as valid and effective to carry 
out the intention of the grantors, see Cates v. Cates, 135 Ind. 
272; Phillips v. Thomas Lumber Co., 22 8. W. (Ky.) 652; 
White v. Hopkins, 4 S. E. (Ga.) 863; Schackelton v. Sebree, 
86 Ill. 616, 620; and Puwkaiakea et al. v. Hiaa, 5 Haw. 484. 


Upon Keanuenue’s death, then, unmarried and without issue, 
her one-fourth interest passed to her father and mother in equal 
shares, i. e., one-eighth to each. Lonoai’s one-eighth, on his 
death, descended to Solomon, Felix and Nune, one twenty-fourth 
to each. Felix thus became the owner of one-fourth plus one- 
twenty-fourth, or seven-twenty-fourths. One-half of this, or 
seven-forty-eighths, passed upon the death of Felix, without issue, 
his mother surviving him, to his widow, Amalu, and thus to the 
plaintiff. This is the interest, and no more, which she is entitled 
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to 


recover. She concedes error in this respect in the judgment 


entered in the court below and offers to file a remittitur for the 
excess, one-forty-eighth, and for all the damages. Such remit- 
titur may be filed. 


The exceptions are overruled, and the case is remanded to the 


Circuit Court of the Fourth Circuit for such further proceed- 
ings as may be proper. 


Carl 8. Smith and J. W. Cathcart for plaintiff. 
F. W. Hankey for defendants. 


EX PARTE EDWARDS. 


SUBMITTED Jury 9, 1900. Decipep Ocrosgr 9, 1900. 


Frear, C.J., GALBRAITH, J., AnD HUMPHREYS, Crrcurr JUDGE, 


IN PLACE OF PERRY, J., ABSENT. 


The Congress of the United States by a Joint Resolution, “To Provide 


(1) 


for annexing the Hawaiian Islands to the United States,” approved 
July 7th, A. D. 1898, provided, inter alia, that “the municipal legisla- 
tion of the Hawaiian Islands * * * * not inconsistent with this 
joint resolution nor contrary to the Constitution of the United States 
* * * * shall remain in force until the Congress of the United 
States shall otherwise determine.” On August 12th, A. D. 1898, there 
were certain ceremonial functions held in Honolulu at which the 
Hawaiian Government was formerly notified by the United States 
Minister Plenipotentiary and Envoy Extraordinary of the adoption 
and approval of the joint resolution aforesaid and at which the Ha- 
waiian Government made an unequivocal transfer and cession of its 
sovereignty and property. Held— 

That by virtue of the language of the Joint Resolution above quoted 
all municipal legislation of the Hawaiian Islands contrary to the 
Constitution of the United States was er vi verbae and not by impli- 
cation merely, annulled and ceased to be of force or effect after the 
12th day of August, A. D. 1898. The question as to whether the joint 
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resolution took effect so as to operate as a repeal of Hawaiian muni- 
cipal legislation, contrary to the Constitution of the United States, 
at the date of its approval or on the 12th day of August, A. D. 1898, 
is one not necessary to the decision of this case. 

(2) No person could be put upon trial for an infamous crime in the 
Hawaiian Islands after August 12th, 1898, without having been first 
indicted by a grand jury; nor could one be convicted of such crime 
Save by the unanimous verdict of twelve jurors. 

(3) Section 616 of the Penal Laws of 1897 providing for the finding of an 
“indictment” by a Circuit Judge, and that part of Section 1345 of 
the Civil Laws of 1897 authorizing nine jurors to return a verdict in 
criminal cases is municipal legislation contrary to the Constitution 
of the United States and is null and void. 

(4) Sodomy is “an infamous crime” within the meaning of the Fifth 
Amendment to the Constitution of the United States. 

(5) The petitioner in this case having been put to his trial on the 16th 
day of August, A. D. 1898, upon an “indictment”—so-called, found 
by a circuit judge, charging him with the crime of sodomy and there- 
of convicted by a verdict less than unanimous, is entitled to be dis- 
charged. 


OPINION OF THE COURT BY GALBRAITH, J. 


(Frear, C.J., dissenting.) 


This was an original proceeding on a writ of habeas corpus 
issued on the petition of George L. Edwards, and the return 
thereto. 

The petitioner was charged on an indictment found by the Cir- 
cuit Judge of the First Circuit, Island of Oahu, Hawaiian 
Islands with the offense of an attempt to commit sodomy; was 
tried and convicted on the 16th day of August, A. D., 1898, by 
the concurrence of ten of the twelve jurors, and sentenced by the 
court to imprisonment at hard labor for a term of five years. The 
return admits that he is now held in the Oahu Prison, Territory 
of Hawaii, under the commitment issued in pursuance of the 
conviction and sentence as alleged in the petition. 

The indictment against the petitioner ‘was returned under 
Sec. 616 of the Penal Code of 1897 of the Republic of Hawaii, 
which reads: “The necessary bills of indictment shall be duly 
prepared by a legal prosecuting officer, and be duly presented to 
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the presiding judge of the court before the arraignment of the 
accused, and such judge shall, after examination, certify upon 
each bill of indictment whether he finds the same a true bill.” 

The provision of the code relative to the verdict of juries reads 
as follows: “Sec. 1845. No jury for the trial of any case civil 
or criminal, shall be less than twelve in number; but when nine 
of the jury shall agree upon a verdict, they may render the same 
and such verdict shall be as valid and binding upon the parties 
as if rendered by all twelve.” 

It is contended by the petitioner that his indictment, convic- 
tion and sentence were void, and his detention is now illegal, in 
this that he was placed upon trial for an infamous crime without 
an indictment by a grand jury and was convicted by the minority 
verdict of a jury and thus denied the rights and privileges guar- 
anteed him under the 5th and 6th Ainendments of the Constitu- 
tion of the United States. 

It is contended on behalf of the Territory that the petitioner 
was legally convicted under the laws of the Republic of Hawaii, 
that no act of Congress had, at that time, extended the Constitu- 
tion and laws of the United States to the Hawaiian Islands, and 
that these amendments, or any other parts of the Constitution of 
the United States, were not in force on the Hawaiian Islands, at 
the time of his conviction and sentence, to-wit, Aug. 16th, 1898. 

In passing upon the question raised in this case we cannot 
overlook the history of the long and laborious struggle for the 
Annexation of the Hawaiian Islands to the United States, ex- 
tending over a period of nearly half a century and ending with 
the passage of the Joint Resolution by the United States Con- 
gress and its approval by President McKinley on the 7th day of 
July A. D. 1898; nor forget the fact that one of the strong argu- 
ments for annexation was that American civilization had long 
been established in these islands and its people and institutions 
would easily and naturally adapt themselves to and be assimilated 
with American law and government. 

The constitution of the Republic of Hawaii, adopted in 1894, 
contained this provision: “The President, with the approval of 
the Cabinet, is hereby expressly authorized and empowered to 
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make a Treaty of Political or Commercial Union between the 
Republic of Hawaii and the United States of America, subject 
to the ratification of the Senate.” Art. 32. 

A treaty of annexation was negotiated by the Representatives 
of the United States and the Republic of Hawaii in February 
1893, and withdrawn from the consideration of the United 
States Senate by the President, in March following, and another 
treaty was made on June 17th, 1897. This last treaty was pend- 
ing before the United States Senate for ratification when the 
Joint Resolution was passed, 

This resolution reads in part as follows: 


“JOINT RESOLUTION 


TO PROVIDE FOR ANNEXING THE HAWAIIAN ISLANDS TO THE UNITED 
STATES. 


“Whereas the Government of the Republic of Hawaii having, 
in due form signified its consent, in the manner provided by its 
constitution, to cede absolutely and without reserve to the United 
States of America all rights of sovereignty of whatsoever kind in 
and over the Hawaiian Islands and their dependencies, and also 
to cede and transfer to the United States the absolute fee and 
ownership of all public, Government or Crown lands, public 
buildings or edifices, ports, harbors, military equipment, and all _ 
other public property of every kind and description belonging to 
the Government of the Hawaiian Islands together with every 
right and appurtenance thereunto appertaining; therefore, 

“Resolved by the Senate and the House of Representatives of 
the United States of America in Congress assembled, that said 
cession is accepted, ratified and confirmed, and that the said 
Hawaiian Islands and their dependencies be, and they are hereby 
annexed as a part of the territory of the United States, and are 
subject to the sovereign dominion thereof, and that all and singu- 
lar the property and rights hereinbefore mentioned are vested in 
the United States of America.” * * * * * * “The exist- 
ing treaties of the Hawaiian Islands with foreign nations 
shall forthwith cease and determine, being replaced by such 
treaties as may exist, or as may be hereafter concluded hetween 
the United States and such foreign nation. The municinal leg- 
islation of the Hawaiian Islands, not enacted for the fulfillment 
of the treaties so extinguished, and not inconsistent with this 
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Joint Resolution nor contrary to the Constitution of the United 
States nor to any existing treaty of the United States, shall re- 
main in force until the Congress of the United States shall other- 
wise determine.” 380 U. S. Statutes at Large p. 750. 

On the 12th day of August, A. D., 1898, four days prior to 
the conviction of the petitioner, the ceremonies attending the 
formal transfer of the sovereignty and publie property of the 
Republic of [Hawaii occurred; the Hawaiian flag was lowered 
from the Capitol Building and the American flag raised into 
place. The public property was delivered to and accepted by the 
representative of the United States. 

Prior to the signing of the resolution of annexation the Re- 
public of Hawaii had been an independent sovereignty. She 
had long occupied a picturesque position among the govern- 
ments of the world. Although annexation was brought about 
by the mutual efforts and in compliance with the desire of both 
governments when annexation became an accomplished fact, the 
Republic of Hawaii passed into history; there was no “union” or 
“marriage” as has been claimed, there was absorption—annihila- 
tion. In the language of the resolution “the Hawaiian Islands 
and their dependencies” were “annexed as a part of the territory 
of the United States,” and at once became “subject to the sov- 
ereign dominion thereof.” 

The Joint Resolution further provided “until Congress shall 
provide for the government of such islands all the civil, judicial 
aud military powers exercised by the officers of the existing gov- 
ernment in said islands shall be vested in such person or persons 
and shall be exercised in such manner as the President of the 
United States shall direct; and the President shall have power to 
remove said officers and fill the vacancies so occasioned.” 


Chief Justice Taney savs on the subject of newly acquired 
territory: “There is certainly no power given by the constitu- 
tion to the federal government to establish, or maintain, colonies, 
bordering on the United States, or at a distance, to be ruled and 
governed at its own pleasure.” 


“The power to expand the territory of the United States by 
the admission of new states is plainly given, and, in the con- 
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struction of this power by all the departments of the government, 
it has been held to authorize the acquisition of territory not fit 
for admission at the time, but to be admitted as soon as its popu- 
lation and situation would entitle it to be admitted. 

It is acquired to become a state, and not to be held as a colony, 
and governed by Congress with absolute authority. 

A power therefore in the general government to obtain and 
hold colonies and dependent territories, over which they might 
legislate without restriction, would be inconsistent with its own 
existence in its present form. * * * It cannot create for 
itself a new character, separate from the citizens of the United 
States, and the duties it owes them under the constitution. The 
territory being a part of the United States, the government and 
the citizens both enter it under the constitution, with their re- 
spective rights defined and marked out; and the federal govern- 
ment can exercise no power over his person or property beyond 
what that instruments confers, nor lawfully deny any right 
which it has reserved. * * * It could confer no power on 
any local government established by its authority to violate the 
provisions of the constitution.” Scott v. Sandford, 19 How. U. 
S. 450-1-2-3. 

“It cannot be admitted that the King of Spain (said Justice 
Daniels) could by treaty or otherwise, impart to the United 
States any of his royal prerogatives; and much less can it be ad- 
mitted that they have capacity to receive, or power to exercise 
them. 

“Every nation acquiring territory by treaty or otherwise 
must hold it subject to the constitution and laws of its own gov- 
ernment, and not according to those of the government ceding 
it.” Pallod’s Lessees v. Hagan, 3 How. 225. 


In the license cases, 5 How. 613, Mr. Justice Daniel again 
said “Laws of the United States,” in order to be binding, must 
be within the legislative powers vested by the constitution. 

Treaties to be valid must be within the scope of the same pow- 
ers for there can be no “authority of the United States” save 
what is derived mediately, or immediately, and regularly and 
legitimately from the constitution.” 

Chief Justice Marshall, speaking for the Supreme Court of 
the United States relative to the territory of Florida acquired 
by the United States by treaty from the King of Spain, said on 
the subject of the status of territory ceded by treaty: “The con- 


38 OCTOBER, 1900. 


siitution confers absolutely on the government of the Union the 
powers of making war and of making treaties. Consequently, 
that government possesses the power of acquiring territory, either 
by conquest or treaty. The usage of the world is, if a nation be 
not entirely subdued, to consider the holding of conquered terri- 
tory as a mere military occupation, until its fate shall be deter- 
mined at the treaty of peace. If it be ceded by treaty, the ac- 
quisition is confirmed, and the ceded territory becomes a part 
of the nation to which it is annexed either on terms stipulated 
in the treaty of cession, or on such as its new master shall im- 
pose.” Am. Ins, Co. et. al. v. Canter, 1 Pet. 542. 


There was no “conquest” by force in the annexation of the 
Hawaiian Islands, nor “holding as conquered territory,” they 
came to the United States in the same way that Florida did, to- 
wit, by voluntary cession, and the rule for determining their 
status is the same. The Hawaiian Islands became a part of the 
United States on the terms set forth in the Joint Resolution and 
on such terms “as its new master might impose;” not one or two 
years after the Resolution was in force and effect, but at once,— 
unmediately. 

The Resolution of annexation further provided that “the 
municipal legislation of the Hawaiian Islands * * * notin- 
consistent with the Joint Resolution, nor contrary to the Consti- 
tution of the United States shall remain in force until the Con- 
gress of the United States shall otherwise determine.” 

It seems clear from the authorities cited that the Hawaiian 
Islands were a part of the territory of the United States on the 
16th day of August, 1898, as much so as the State of Indiana or 
the Territory of New Mexico. 

Was the Constitution of the United States in force here then, 
or the 5th and 6th amendments, as claimed for the petitioner? 

These amendments are as follows: 

“No person shall be held to answer for a capital or otherwise 
infamous crime, unless on a presentment or indictment by a 
grand jury, except in cases arising in the land or naval forces, or 


in the militia when in actual service in time of war or public 
danger; nor shall any person be subject for the same offence to be 
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twice put in jeopardy of life or limb; nor shall he be compelled, 
in any criminal case, to be a witness against himself; nor be de- 
prived of life, liberty or prosperity, without due process of law; 
nor shall private property be taken for public use without just 
compensation.” 5th Amend. U. S. Const. 

“Tn all criminal prosecutions the accused shall enjoy the right 
to a speedy and public trial by an impartial jury of the state and 
district wherein the crime shall have been committed (which 
district shall have been previously ascertained by law) and to be 
informed of the nature and cause of the accusation; to be con- 
fronted with the witnesses against him; to have compulsory pro- 
cess for obtaining witnesses in his favor; and to have the assist- 
ance of counsel for his defence.” 6th. Amend. U. S. Const. 

The government of the United States is one of delegated pow- 
ers. The American nation, or, in the language of the constitu- 
tion, “the people of the United States,” is absolutely sovereign, 
This sovereign has prescribed certain fundamental rules, con- 
tained in the constitution of the United States, which its servants, 
the President and each member of Congress, must take a solemn 
cath to support and defend as a condition precedent to taking 
office. These servants are nowhere authorized to exercise abso- 
lute sovereignty but their powers are limited by the very terms 
of the constitution under which they hold their respective offices 
and discharge their official duties. 

Mr. Justice McLean, speaking for the Supreme Court of the 
United States, said: 

“The federal government is one of delegated powers. All 
powers not delegated to it, or inhibited by it to the states are 
reserved to the states, or to the people.” Briscoe v. Bank, 11 
Pet. 317. 

Chief Justice Marshall said: “The Government, then, of the 
United States can claim no powers which are not granted to it 
by the constitution; and the powers actually granted must be 
such as are expressly given, or given by necessary implication.” 
Martin v. Hunter’s Lessee, 1 Wheat. 326. 

Early in the constitutional history of the United States, 
(1820), Chief Justice Marshall, again speaking for the unani- 
mous court on the question as to whether or not the provisions 
of the constitution extended to the District of Columbia, said as ~ 
to the meaning of the term “United States”: 
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“Does this term designate the whole or any particular part of 
the American empire? Certainly this question can admit of but 
one answer. It is the name given to our great republic, which is 
composed of states and territories. The District of Columbia, 
or the territory west of the Missouri, is not less within the United 
States than Maryland or Pennsylvania; and it is not less neces- 
sary, on the principles of our constitution, that uniformity in the 
imposition of iniposts, duties, and exercises should be observed in 
the one than in the other.” Loughborough v. Blake, 5 Wheat. 
317. 

This opinion has stood as the decision of the highest court in 
the land for eighty years. 

“Perhaps the power of governing a territory belonging to the 
United States, which has not by becoming a state acquired the 
means of self government may result from the fact, that it is 
not within the jurisdiction of any particular state, and is within 
the power and jurisdiction of the United States. The right to 
govern may be the inevitable consequence of the right to aequire 
territory. Whatever may be the source, whence the power is 
derived, the possession of it is unquestioned.” Am. Ins. Co. v. 
Canter, 1 Pet. 542. 


Again in the same opinion the Chief Justice says: “In legisla- 
ting for them, Congress exercises the combined powers of the 
general and of a state government.” 1 Pet. 540. 

Chief Justice Waite says in First Nat. Bank v. Yankton, 101 
U. S. 129: “All territory within the jurisdiction of the United 
States, not included in any state, must necessarily be governed 
by or under the authority of Congress. The territories are but 
political subdivisions of the outlying dominion of the United 
States. 

“Congress is supreme, and, for the purpose of this department 
of its governmental authority, has all of the powers of the people 
of the United States except such as have been expressly or by 
implication reserred in the prohibitions of the constitution. 

“Tt mav do for the territories what the people under the con- 
stitution may do for the states.” 

Mr. Justice Curtis in his dissenting opinion in the Dred Scott 
case, savs, on this subject: “If, then, this clause does contain a 
power to legislate respecting the territory, what are the limits of 
the power? To this I answer that in common with all other 
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legislative power of Congress, it finds limits in the express pro- 
hibitions on Congress, not to do certain things; that in the ex- 
ercise of the legislative power Congress cannot pass an ex post 
facto law or bill of attainder and so in respect to each of ihe 
other prohibitions contained in the constitution.” 19 How. 
614-15. 

“The novel doctrine,” says Lochren, U. S. District Judge for 
Dist. of Minn., “that the power of Congress to govern territory 
ceded to the United States may be conferred by a foreign sov- 
ereign, by and through the terms of a treaty of cession, and that 
the general government can exercise powers thus granted by a 
foreign sovereign, independent of and in disregard of the con- 
stitution, until Congress, mayhap, in the future, shall by its en- 
actment, see fit to extend the constitution over the territory, is 
contrary to the holding of the Supreme Court of the United 
States above cited, to the effect that the general government is 
one of enumerated powers, and can claim and exercise no power 
not granted to it by the constitution, either expressly or by nec- 
essary implication. 

“Tt is clear that the general government cannot legislate over 
territory where the constitution from which its every power is 
derived does not extend. The constitution must be in force over 
territory before the general government can have any authority 
to legislate respecting it. No foreign sovereign can invest the 
general government with any legislative power. 

“The plain, obvious and undeniable fact is that the general 
government of the United States, created by the constitution and 
possessing no vitality or power not directly drawn from that 
instrument, can only exist and legislate where the constitution 
is in force, and that every tract of territory that comes under 
the sovereignty of the United States comes necessarily under that 
constitution which alone gives life to that sovereigntv, and be- 
oe haa the sovereignty must cease.” Hex parte Oritz, 100 

The first ten amendments to the constitution of the United 
States have been called the Federal Bill of Rights. Robertson v. 
Baldwin, 165 U. S. 275. And it is well understood that none of 
these amendments were adopted to announce new principles or 
to declare and define new rights, but were intended to carry for- 
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ward and reaffirm the rights and privileges of freemen, well 
known and understood by the people who adopted them and 
whose ancestors had, at great sacrifice, forced their acknowledg- 
ment from the hand of unlimited power. 


“The Bill of Rights is historically considered the most inter- 
esting part of these constitutions, for it is the legitimate child 
and representative of Magna Charta, and of those other declar- 
ations and enactments, down to the Bill of Rights of the Act of 
1 William and Mary Session 2, by which the liberties of Eng- 
lishmen have been secured. Most of the thirteen colonies, when 
they asserted their independence and framed their constitution, 
inserted a declaration of the fundamental rights of the people, 
and the example then set has been followed by the newer states 
and indeed by the states generally in their most recent constitu- 
tions.” 

* * * “A reason may be found in the remarkable constitu- 
tional conservatism of the Americans, and their fondness for the 
enunciation of the general maxims of political freedom.” * * 
* * * “They are therefore, it is held, still safeguards against 
tyranny and they serve the purpose of solemnly reminding a 
state legislature and its officers of those fundamental principles 
which they ought never to overstep.” Bryce, The Amer. Com. 
(2nd Ed. 1891) vol. 1, pp. 422-3. 

Mr. Justice Cooley says: “The truth is the Bill of Rights in 
the American constitutions have not been drafted for the intro- 
duction of new law, but to secure old principles against abroga- 
tion or violation. They are conservatory instruments rather than 
reformatory, and they assume that the existing principles of the 
common law are ample for the protection of individual rights, 
when once incorporated in the fundamental law and thus se- 
cured against violation.” Weimer t. Bunbury, 30 Mich. 214. 

Mr. Justice Matthews, speaking for the Court, said: “In this 
country written constitutions were deemed essential to protect 
the rights and liberties of the people against the encroachments 
of power delegated to their Governments, and the provisions of 
Magna Charta were incorporated into Bills of Rights. 


These were limitations upon all the powers of Government, 
legislative, as well as executive and judicial.” Hurtado v. Cal- 
tfornia, 110 U. S. pp. 531-2. 

Hon. George F. Edmunds, who is justly regarded as one of 
the greatest living expounders of the constitution, said: “But 
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the constitution as such, I suppose all admit, is not subject to the 
control of Congress, either to enlarge or to diminish, extend or 
contract, or to be applied to or withdrawn from any people or 
place. It is not a movable thing like the Ark of the covenant 
of the Israelites, to be set up and moved here or there as the 
tribes might wander. It is the actual event and condition and 
not the legislative or executive will, that must, in the nature of 
things, determine the status of a man or a country under it. 

“The instances in which Congress has declared in statutes 
organizing territories that the constitution and laws should be in 
force there are no evidence that the constitution and laws were 
not already there, for Congress and all legislative bodies have 
cften made enactments that in effect merely declared existing 
law. In such cases they declare a pre-existing truth to ease the 
doubts of casuists.” 

Letter to Senator Proctor, dated March 21st, 1900, and pub- 
lished in Congressional Record, March 30th, 1900, p. 3787. 

We cannot assent to the doctrine that the operation of the 
constitution in the territories belonging to the United States de- 
pends upon the will or action of Congress extending it there. 
This doctrine necessarily carries with it the admission that what 
one Congress can give, the same or a succeeding Congress can 
take away; that although Congress by the Organic Act, organiz- 
ing the Territory of Hawaii, extended the constitution and laws 
of the United States to this Territory, the next Congress might 
repeal that part of the Organic Act, and that then the people of 
this Territory would have none of the guarantees of life, liberty 
and property provided in the constitution and might thereafter 
be governed as a province, a Crown colony, or in any manner that 
Congress in its wisdom, or unwisdom, might provide; that a 
tariff might be levied on the products of the islands going into 
the states and citizens of this territory might be denied the rights 
and privileges of citizens of the United States residing in other 
parts of its imperial domain. 

From the above citation of authorities we reach the con- 
clusion that those negative provisions of the constitution, adopt- 
ed to declare and protect the life, liberty and property of the 
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citizens were in force in the Hawaiian Islands as soon as the 
same became a part of the United States territory and subject to 
the “sovereign dominion thereof.” It is not necessary in order to 
decide the case at bar to express an opinion as to whether the 
constitution ex proprio vigore, and as a whole, extends to and is 
in force in all territory subject to the sovereignty of the United 
States. It is clear and well settled, that some of the provisions 
cf the constitution do not apply to the territories whether there 
is an Act of Congress expressly extending them there, or not, for 
the reason that they are totally inapplicable to the conditions ex- 
isting in the territories. However, the ablest and most earnest 
advocates of the unlimited power of Congress to legislate for 
the territories, unrestricted by the provisions of the constitution, 
trankly admit that those negative provisions of the constitution 
inserted to protect the life and property of the citizen are in force 
in the territories and are so far a limitation on the power of Con- 
gress in legislating for the territories. 

“It may be admitted,” says Townsend, U. S. District Judge 
of Southern District of New York, “that the constitutional guar- 
antees of civil rights would apply to the territory under the sov- 
ereignty, but not a part of the United States. Certain civil 
rights which we believe belong to every one are crystalized into 
the negative provisions of our constitution in order to prevent 
any wrongful and improper use of our power, and these may be 
held to control our power wherever it reaches. These consid- 
erations may be found to limit us in governing any territory.” 
Goetze v. United States, 103, Fed. Rep. p. 85. 

That some of those “negative provisions” are contained in the 
Fifth and Sixth Amendments to the constitution no one will 
deny, and it is equally clear to us that these were in force in the 
Hawaiian Islands on the 16th day of August, 1898, at the time 
cf the trial and conviction of the petitioner. 

Was the petitioner then denied any of the rights and privi- 
leges guaranteed thereby? That he was tried and convicted of 
an “infamous crime” no citation of authorities will be necessary 
tc establish. 

The question is not whether an indictment found by the Cir- 
cuit Judge as provided by the laws of the Republic of Hawaii, 
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is as good a protection to the life and liberty of the citizen as 
one presented by a grand jury, but it is whether or not the Fifth 
amendment requires or guarantees to the citizen that he shall 
not be placed on trial for an infamous crime without an indict- 
ment by a grand jury. 

Mr. Justice Gray said, “But if the crime of which the peti- 
tioner was accused was an infamous crime, within the meaning 
of the Fifth amendment of the constitution, no court of the 
United States had jurisdiction to try to punish him, except upon 
presentment or indictment by a grand jury.” Ha parte Wilson, 
110 U. S. 422. 

The reason why a person so accused cannot be tried or pun- 
ished in any “Court of the United States” and may be in a state 
court, is that the Federal Bill of Rights, or first ten amendments 
to the constitution, do not apply to the people of the states in 
making their state constitutions nor to the state legislatures in 
legislating for the states. But it is well settled that Congress in 
legislating for the territories is bound by these amendments. It 
cannot be seriously contended that Congress intended by the 
Joint Resolution of annexation, or did it in fact authorize the 
courts of the Hawaiian Islands to do what the courts of no other’ 
territory of the United States could do. After annexation the 
courts of the Hawaiian Islands exercised all their power and 
authority under the Joint Resolution and by direction of the 
President of the United States, and we may observe in this con- 
nection that the judges of the courts were required and did in 
fact take an oath to support the constitution of the United States. 

Mr. Justice Gray further said in case last cited, “That no per- 
son can be held to answer, without presentment or indictment by 
a grand jury, for any crime for which an infamous punishment 
may be imposed by the court. The question is whether the 
crime is one for which the statute authorizes the court to award 
an infamous punishment, not whether the punishment ultimate- 
ly awarded is an infamous one. When the accused is in danger 
of being subjected to an infamous punishment if convicted, he 
has the right to insist that he shall not be put on trial, except 
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upon the accusation of a grand jury.” * * * “But the con- 
stitution, protecting every one from being prosecuted without 
the intervention of a grand jury for any crime which is subject 
by Jaw to an infamous punishment, no declaration of Congress 
is needed to secure, or competent to defeat, the constitutional 
safeguard” Ha parte Wilson, 110 U. S. p. 426. 

Mr. Justice Harlan in Thompson c. Utah, 170 U. S. 346, 
says: “That the provisions of the constitution of the United 
States relating to the right of trial by jury in suits at common 
law apply to the territories of the United States is no longer an 
open question.” 

Citing Webster v. Reid, 11 How. 487, 460; Am. Pub. Co. v. 
Fisher, 166 U. S. 464, 468; Springville v. Thomas, 166 U. S. 
70-7. 

“In the last named case it was claimed that the territorial 
legislature of Utah was empowered by the Organic Act of the 
territory of Sept. 9th, 1850, 9 U. S. St. Lt. 453, c. 57, por. 6, to 
provide that unanimity of action on the part of jurors in civil 
cases was not necessary to a valid verdict. That court said: “In 
our opinion the Seventh Amendment secured unanimity in find- 
ing a verdict as an essential feature of trial by jury in common 
law cases and the Act of Congress could not impart the power 
to change the constitutional rule, and could not be treated as at- 
tempting to do so. It is equally beyond question that the pro- 
visions of the national constitution relating to trial by jury for 
crimes and to criminal prosecutions apply to the territories of 
the United States, 170 U. S. pp. 346, 347. 

“Assuming that the provisions of the constitution relating to 
trials for crimes and to criminal prosecutions apply to the terri- 
tories of the United States, the next inquiry is whether the jury 
rcferred to in the original constitution and the Sixth amendment 
is a jury constituted, as it was at common law, of twelve persons, 
neither more or less. 2 Hale’s P. C. 161; 1 Chitty’s Cr. Law, 
505. This question must be answered in the affirmative.” 
Thompson v. Utah, 170 U. S. p. 349. 

Tt will be remembered that Thompson was placed upon trial, 
after the admission of Utah as a state, for a felony, committed 
when Utah was a territory, and under the state constitution 
eight persons composed a lawful trial jury, and such a jury tried 
and found Thompson guilty. Jn the opinion last cited the court 
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further says: “Was it then competent for the state of Utah, 
upon its admission to the Union to do in respect to Thompson’s 
crime what the United States could not have done while Utah 
was a territory, namely, to provide for his trial by a jury of eight 
persons? We are of opinion that the state did not acquire upon 
its admission into the Union the power to provide in respect to 
telonies committed within its limits while it was a territory, that 
they should be tried otherwise than by a jury such as is provided 
by the constitution of the United States. When Thompson’s 
crime was committed, it was his constitutional right to demand 
that his liberty should not be taken from him except by the joint 
action of the court and the unanimous verdict of a jury of twelve 
persons. To hold that a state could deprive him of his liberty by 
the concurrent action of a court and eight jurors, would recog- 
nize the power of the state not only to do what the United States 
in respect to Thompson’s crime could not, at any time, have done 
by legislation, but to take from the accused a substantial right 
belonging to him when the offense was committed.” Thompson 
t. Utah, 170 U. S. pp. 350-1. 

“It follows that all the provisions of the constitution in re- 
spect to personal and property rights, including the right to trial 
by jury in criminal prosecutions, became at once, when the ces- 
sion was completed, a part of the supreme law of the land. The 
character of an offense and the measure of its punishment would 
be determined by the law in force when and where the act was 
committed, the laws of that character remain in force after the 
cession until changed; but the manner of the trial must depend 
on the law in force when the trial is had, even though the estab- 
lishment and organization of courts must be awaited before the 
trial can be had.” Exs parte Ortiz, 100 Fed. p. 962. 

Does this construction of the law mean, as has been so earnest- 
ly contended, that criminals should, of necessity, go unpunished 
and that there was no protection to life and property on the Ha- 
waiian Islands between the 7th day of July, 1898, the date of 
signing the Joint Resolution, and the 14th day of June, 1900, 
the date the Organic Act went into effect? Certainly not. Dur- 
ing all of this period there was organized Government here; 
there were officers and courts, legally constituted, continued in 
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office and existence by the order of President McKinley, under 
the authority given in the Joint Resolution. There was the 
great body of the municipal laws of the late republic “not in- 
consistent with the resolution, not contrary to the constitution 
of the United States,” continued in force until Congress should 
otherwise direct. There was provision for a trial jury of twelve 
and that part of the statute authorizing nine jurors to return a 
verdict could have been controlled by a simple direction, or in- 
struction of the trial court, that there must be a unanimous ver- 
dict to convict, and those additional safeguards to the life, liberty 
and property of the citizen prescribed by the constitution of the 
United States, were here in full force and vigor. 

Among the municipal laws of the Republic of Hawaii con- 
tinued in force was Sec. 1109 of the Civil Laws, which provide 
that the common law of England, as ascertained by English and 
American decisions, is declared to be the common law of the 
Hawaiian Islands, except when changed by decision, usage or 
law. The Circuit Court of the First Circuit was a Court of 
Record and of common law jurisdiction, and on August 16th, 
1898, had the undoubted power to issue an open venire and sum- 
mons and empanel a grand jury in the manner provided by the 
rules of the common law. 

As Justice Cooley said: “They assume that the existing prin- 
ciples of the common law are ample for the protection of indi- 
vidual rights, when once incorporated in the fundamental law 
and thus secured against violation.” Weimer v. Banbury, 
Mich. 214. 

Chief Justice Marshall, speaking of the authority of Courts to 
issue an open venire, in the absence of any statute authorizing it, 
and of the law at that time, said. “It has been justly observed 
that no act of Congress directs grand juries, or defines their pow- 
ers. By what authority then, are they summoned, and whence 
do they derive their powers. 

The answer is, that the laws of the United States have erected 
Courts which are vested with criminal jurisdiction. This juris- 
diction they are bound to exercise, and it can only be exercised 
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through the instrumentality of grand juries. They are, there- 
fore, given by a necessary and indisputable implication. 

But how far is this implication necessary and indisputable? 
The answer is obvious. Its necessity is co-extensive with the 
jurisdiction to which it is essential.” United States v. Hill, 1 
Brock. 159. 

In Clawson v. United States, 114 U. 8. 486, in approving the 
action of the Supreme Court of Utah, whose opinion sustained 
the action of a District Court of the territory in issuing an open 
venire for jurors and who based its judgment not on any statute 
authorizing it, but the fact that such “power was inherent in the 
Court and was not forbidden by any statute in force in Utah,” 
said, “We concur in this view, so far as the resort to the open 
venire, after the exhaustion of the two hundred names, is con- 
cerned.” 

The following authorities also support this proposition: 1 
Chitty, Crim. Law, 518; 2 Hale, P. C. 265; Mackay v. People, 
2 Cal. 13; Wilburn v. State, 21 Ark. 198, 201; Goodwin v. 
United States, 54 Pac. 432. 

Deciding only the questions presented by the case at bar, we 
hold that the Hawaiian Islands were a part of the United States 
on the 16th day of August, A. D. 1898; that the Fifth and Sixth 
Amendments to the Constitution of the United States were in 
force here at that time; that the petitioner having been put to his 
trial on the 16th day of August, A. D. 1898, upon an “indict- 
ment” found by a circuit judge, charging him with an infamous 
crime, and thereof convicted by a verdict of ten jurors, was 
thereby deprived of his constitutional rights, and his detention is 
illegal. 

Let the writ issue and the petitioner be discharged. 

Davis and Gear, attorneys for the petitioner. 


Hon. E. P. Dole, Attorney-General, opposing. 
DISSENTING OPINION OF FREAR, C.J. 

The questions now raised on habeas corpus were raised on ex- 
ceptions by the same prisoner and decided by the unanimous 
judgment of the court on a rehearing adversely to him in Repub- 
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he v. Edwards, 12 Haw. 55. I see no reason for changing my 
opinion as expressed in that case and in the case of Peacock & 
Co. v. Republic, 12 Haw. 27. In the Peacock case it was held 
that the provision of the Constitution which in terms requires 
that duties shall be uniform throughout the United States did 
not apply to the Hawaiian Islands during the transition period 
between the date of the annexation of these islands to the United 
States and the date of the establishment of a territorial govern- 
ment here by Congress; and in the Edwards case it was held, on 
the reasoning in the Peacock case, that the provisions of the 
Constitution requiring grand juries and unanimous verdicts of 
petit juries in certain cases did not apply here ex proprio vigore 
during that period, and further that they were not intended by 
Congress to be extended here by the terms of the Joint Resolu- 
tion of Annexation. 


There are two questions involved. First, a question of con- 
struction. Assuming that these provisions of the Constitution 
did not extend or apply here of their own force under the cir- 
cumstances, did Congress intend by the Joint Resolution to ex- 
tend them here? Upon this question of construction I shall add 
nothing to what is set forth in the decision in the Hdwards case 
referred to, so far as the particular intention of Congress is con- 
cerned as determined by a consideration of particular clauses in 
the Joint Resolution. And as to the general intention of Con- 
gress, as shown by the Joint Resolution as a whole, that the laws 
of Hawaii as respects internal relations should continue un- 
changed, except in certain particulars, until further action by 
Congress, and that these islands, although subject to the sov- 
ereignty of the United States, were still to be regarded as, to 
some extent, foreign territory, I will merely quote portions of 
opinions of the Attorney-General of the United States. In 22 
Op. 150, he says: 

“The resolution of Congress which, with the corresponding ac- 
tion of the Republic of Hawaii, annexed the Hawaiian Islands 
to the United States, operated for international purposes to make 


those islands part of the territory of the United States. But 
when territory is acquired by treaty or conquest, or otherwise, 
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its relations to the nation acquiring it depend upon the laws of 
that nation unless controlled by the instrument of cession. It 
may for certain purposes remain foreign temporarily or perma- 
nently, and is not presumed to be at once put upon the same 
tooting as all other territory of the nation, but rather the con- 
trary. 

“When, therefore, Florida had been ceded and fully trans- 
ferred to the United States, its ports were regarded as foreign 
within the meaning of our revenue laws. (Fleming et al v. Page, 
9 How. 617.) 

“This being so, it seems to me we should be able to find some 
provision in the resolution annexing the Hawaiian Islands indi- 
cating an intention to change the relations of our tonnage-tax 
laws to Hawaiian ports and vessels coming from them, or those 
relations should be regarded as continuing. 

“Such an intent I do not find in the general declaration an- 
nexing the islands as part of the territory of the United States. 
That declaration, there having been no treaty, is intended to 
have the effect of a treaty of cession merely. It is the act where- 
by the islands become, in a broad sense, subject to American 
sovereignty. How that sovereignty will regulate their status, 
with regard to itself and its laws, is not thereby intended to be 
determined. 

“Neither do I think that the express declaration that our land 
laws and certain other laws shall not apply to the islands carries 
the implication that other laws shall apply to them upon the 
principle, often misunderstood, that the expression of one thing 
often excludes another. 

“On the other hand, the resolution is replete with indications 
that temporarily the relations of the two countries are to continue 
practically unchanged. Even some of Hawaii’s relations with 
other countries are so to continue; its government is still to exist 
and collect its revenues; its laws are to remain in force, however 
at variance with our laws, and the powers—civil, judicial and 
military—exercised by its officers are still to be exercised. It is, 
moreover, plainly apparent that Congress regards the establish- 
ment of an American government for and the extension of Amer- 
ican laws to the islands as matters to be attended to in the future 
upon a consideration of the wide separation of the two countries 
in locality and character.” 

And in a later opinion, Jb. 249, referring to the former opin- 
ion, he says: 

“And I reach the conclusion in that opinion that Congress 
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in respect to this and other questions has affirmatively indicated 
its intent that our laws (and I may now add the Hawaiian laws) 
are to remain generally undisturbed by the annexation of the 
islands until ‘Congress shall provide a government for such isl- 
ands,’ or until a commission shall advise and Congress enact 
‘such legislation concerning the Hawaiian Islands as they shall 
deem necessary or proper.’ ” 

The other question is one of constitutionality. This is a ques- 
tion of great difficulty. Probably it will never be regarded as set- 
tled until decided by the Supreme Court of the United States. As 
pointed out in the Peacock decision jurists differ widely in their 
views upon it. I shall not now undertake an exhaustive consid- 
eration of the question. 

Not to make too minute a classification, territory acquired by 
the United States may be in any one of three stages before at- 
taining the status of statehood. It may be acquired by conquest 
and ruled by military government before a treaty of peace and 
cession is concluded, as was the case with the Philippines for a 
time. It may be held after such treaty of peace and cession, as 
are the Philippines at present, or after cession without previous 
conquest, as were the Hawaiian Islands during the transition 
period referred to, without a determination of its status by Con- 
gress. And, thirdly, it may be held, as the Hawaiian Islands 
are now held, after its status has been determined by Congress 
by the creation of an organized territorial government or other- 
wise. The question now raised is that in regard to territory in 
the second of these stages. 

It is conceded by all that the constitutional provisions in ques- 
tion do not apply to territory of the United States in the first of 
these stages. 

As to whether they apply of their own force to territory in 
the third stage, jurists are divided. This has never been settled 
by judicial decision, although dicta may be found on both sides. 
The Supreme Court of the United States in so recent a case as 
that of the American Publishing Co. v. Fisher, 166 U. S. 464, 
(1896) said: “Whether the Seventh Amendment to the Con- 
stitution of the United States,” which was held to require unani- 
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mous verdicts in certain cases, “operates ew proprio vigore” in 
the territories, “may be a matter of dispute;” and various pre- 
vious opinions of the court, some pointing in one direction, some 
in the other, were cited to show the uncertainty upon the ques- 
tion so far as authurity is concerned. It will be useless to review 
these dicta or the opinions of writers upon this subject. The 
question has called forth much discussion in the magazines dur- 
ing the last two years in view of the acquisition of islands in both 
the Atlantic and Pacific oceans teeming with peoples who in 
large measure are unacquainted with Anglo-Saxon ideas of civil- 
ization and government. As one example of the view that the 
Constitution does not apply ex proprio vigore in all its fulness 
to the territories I will cite the following passages from the 
speeches of that great authority on constitutional law and de- 
fender of the Constitution, Daniel Webster, in his debate with 
Mr. Calhoun, in the Senate of the United States, with reference 
to California and New Mexico, when those territories were in the 
second of the above mentioned stages, that is, after they had been 
ceded to the United States by treaty: 

“My idea is, that the government, for the present, must be 
substantially a military government; that we can hardly do more 
than keep the peace, and protect the lives and property of in- 
dividuals, until we either admit the people, who are freemen, 
as a State into this Union, or give them a regular Territorial gov- 
ernment. 

* * * * * * 

“There is a want of accuracy of ideas in this respect that is 
quite remarkable among eminent gentlemen, and especially pro- 
fessional and judicial gentlemen. It seems to be taken for 
granted that the right of trial by jury, the habeas corpus, and 
every principle designed to protect personal liberty, are extended 
by force of the Constitution itself over every new Territory. 
That proposition cannot be maintained at all. How do you 
arrive at it by any reasoning or deduction? It can only be ar- 
rived at by the loosest of all possible constructions. It is said 
this must be so, else the right of the habeas corpus would be lost. 
Undoubtedly these rights must be conferred by law before they 
can be enjoyed in a Territory. Sir, if the hopes of some gentle- 
men were realized, and Cuba were to become a possession of the 
United States by cession, does anybody suppose that the habeas 
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corpus and the trial by jury would be established in it by the 
mere act of cession? Why more than election laws and the polit- 
ical franchises, or popular franchises? Sir, the whole authority 
of Congress on this subject is embraced in that very short pro- 
vision that Congress shall have power to make all needful rules 
and regulations respecting the ‘Lerritories of the United States. 
The word is Territory; for it is quite evident that the Constitu- 
tion looked to no new acquisitions to torm new Territories. We 
have never had a Territory governed as tb^ United States are 
governed. The legislature and the judiciary of Territories have 
always been established by a law of Congress. I do not say that, 
while we sit here to make laws for these Territories, we are not 
bound by every one of those great principles which are intended 
as general securities for public liberty. But they do not exist in 
Territories till introduced by the authority of Congress. These 
principles do not, proprio vigore, apply to any one of the Ter- 
ritories of the United States, because a Territory, while a Ter- 
ritory, does not become a part, and is no part of the United 
States, * * * 

“How did we govern Louisiana before it was a State? Did 
the writ of habeas corpus exist in Louisiana during its Territorial 
existence? Or the right to trial by jury? Who ever heard of 
trial by jurv there before the law creating the Territorial gov- 
ernment gave the right to trial by jury? No one. And I do 
not believe that there is any new light now to be thrown upon 
the history of the proceedings of this Government in relation to 
that matter. When new territorv has been acquired it has 
always been subject to the laws of Congress, to such law as Con- 
gress thought proper to pass for its immediate government, for 
its government during its Territorial existence, during the pre- 
paratory state in which it was to remain until it was ready to 
come into the Union of the family of States. * * * 

“According to the gentlemen’s reasoning, the Constitution ex- 
tends over the Territories as supreme law, and no legislation on 
the subject is necessarv. This would be tantamount to saying 
that, the moment territory is attached to the United States, all 
the laws of the United States as well as the Constitution of the 
United States become the governing rule of men’s conduct, and 
of the rights of property, because they are declared to be the 
law of the land—the laws of Congress being the supreme law as 
well as the Constitution of the United States. Sir, this is a 
course of reasoning that cannot be maintained. The crown of 
England often makes conquest of territory. Who ever heard it 
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contended that the Constitution of England, or the supreme 
power of Parliament, because it is the supreme law of the land, 
extended over the territory thus acquired, until made to do so by 
a special act of Parliament? The whole history of colonial con- 
quests shows entirely the reverse. Until provision is made by act 
of Parliament for a civil government, the territory is held as a 
military acquisition. It is subject to the control of Parliament, 
and Parliament may make all laws that they deem proper and 
necessary to be made for its government; but, until such provi- 
sion is made, the territory is not under the dominion of English 
law. And it is exactly upon the same principle that Territories 
coming to belong to the United States by acquisition, or by ces- 
sion, as we have no jus coloniae, remain to be made subject to 
the operation of our supreme law by an enactment of Congress.” 
Curtis’ Life of Daniel Webster, Vol. IL., pp. 362, 365, 369. 

Mr. Webster and associate counsel had previously taken the 
same position in their argument in the case of American Ins. 
Co. v. Canter, 1 Pet. 533, 538. Mr. Calhoun, of course, in tho 
debate referred to, took the opposite position. 

Even assuming that Congress in the exercise of its legislative 
power over organized territories is subject to fundamental limi- 
tations respecting personal rights, it would not necessarily follow 
that the provisions respecting grand juries and unanimous ver- 
dicts apply directly to such territories or even that they apply at 
all. Congress might be so limited only by general inference 
from the Constitution and the free and enlightened government 
of which it is the basis, and, if so, it would be limited only in so 
far as required by fundamental rights, to which class of rights 
the rights in question may not belong. As to limitations by in- 
ference rather than directly, the court in Mormon Church v. 
U. S., 136 U. S. 1, said: 

“Doubtless Congress, in legislating for the Territories would 
be subject to those fundamental limitations in favor of personal 
rights which, are formulated in the Constitution and its amend- 
ments; but these limitations would exist rather by inference and 
the general spirit of the Constitution from which Congress de- 
rives its powers, than by any express and direct application of 
its provisions.” 

And as to whether the rights in question are among the 
fundamental rights, Holden v. Hardy, 169 U. S. 366, may be 
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cited. In that case, while the court said, much as in the Mor- 
mon Church case, “that there are certain immutable principles 
of justice which inhere in the very idea of free government 
which no member of the Union may disregard, as that no man 
shall be condemned in his person or property without due notice 
and an opportunity of being heard in his defence,” yet it also 
said that “the law is, to a certain extent, a progressive science; 
that in some of the States methods of procedure, which at the 
time the Constitution was adopted were deemed essential to the 
protection and safety of the people, or to the liberty of the citi- 
zen, have been found to be no longer necessary;” that “in sev- 
eral of ‘the States grand juries, formerly the only safeguard 
against a malicious prosecution, have been largely abolished, 
and in others the rule of unanimity, so far as applied to civil 
eases, has given way to verdicts rendered by a three-fourths 
majority;” that, quoting from a former decision, “while we take 
just pride in the principles and institutions of common law, we 
are not to forget that in lands where other systems of jurispru- 
dence prevail, the ideas and processes of civil justice are also not 
unknown;” that “there is nothing in Magna Charta, rightly 
considered as a broad charter of public right and law, which 
ought to exclude the best ideas of all systems and of every age;” 
and then, in the light of the foregoing, the court added this sig- 
nificant language: 

“In the future growth of the nation, as heretofore, it is not 
impossible that Congress may see fit to annex territories whose 
jurisprudence is that of the civil law. One of the considerations 
moving to such annexation might be the very fact that the ter- 
ritory so annexed should enter the Union with its traditions, laws 
and systems of administration unchanged. Jt would be a narrow 
construction of the Constitution to require them to abandon 
these, or to substitute for a system, which represented the growth 
of generations of inhabitants a jurisprudence with which they 
had had no previous acquaintance or sympathy.” 

In other words, the court considered indictments by grand 
jtries and convictions by unanimous verdicts as matters of pro- 
cedure rather than of fundamental right; and in holding, as it 
has held, that indictments by grand juries are not required in the 
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States by the Constitution, even in murder cases, Hurtado v. 
California, 110 U. S. 516, Bolin v. Nebraska, 176 U. S. 83, 
and in apparently acquiescing in the view that verdicts by eight 
of the twelve jurors could be lawfully received in the States, 
even in criminal cases, Thompson v. Utah, 170 U. S. 343, it 
took the position that the “immutable principles of justice which 
ir here in the very idea of free government which no member of 
the Union may disregard” were not violated. The latest (Jan- 
uary 15, 1900) expression by the Supreme Court of the United 
States upon this question is one of uncertainty—“whatever be 
the limitations upon the power of a territorial government”— 

` uttered with reference to the power to permit prosecutions for 
felonies without indictments by grand juries. Bolin v. 
Nebraska, supra. 

I am aware that it has been held that the provisions in ques- 
tion apply ex proprio vigore to the District of Columbia, or at 
least to congressional action with reference to such District. 
Callan v. Wilson, 127 U. S. 540; Capital Traction Co. v. Hof, 
174 U. S. 1. The decisions in these cases go far to support the 
same view with reference to the territories, although the earlier 
decision was based in part upon the assumption, which has been 
shown above to be erroneous, that such had been decided with 
reference to the territories, and the later decision waa based upon 
the earlier, and in the opinion of some writers the District of 
Columbia may be distinguished from the territories, especially 
those acquired after the adoption of the Constitution, with refer- 
ence to the application of the Constitution. But assuming that 
there is no such valid distinction, still these decisions do not affect 
the present question, which relates to territory whose status has 
not been determined. 

It is true also that it has often been held that these provisions 
of the Constitution were in force in the territories, but only be- 
cause Congress had in each instance expressly provided, as it has 
now provided in the case of Hawaii, that the Constitution should 
have the same force and effect in the territory as elsewhere in 
the United States. I do not wish to be understood from the 
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foregoing as being of the opinion that the constitutional provi- 
sions in question would not extend to the organized territories in 
the absence of an act of Congress in terms extending them. In- 
deed, I believe that so far as dicta are concerned they support 
the view that such provisions would so extend more strongly 
than the opposite view. The mere fact adequately shown in an 
appropriate manner that Congress has determined the status of 
the territory as an organized territory of the United States or as 
fully incorporated for all purposes as a part of the United States 
may be sufficient in itself. I express no opinion upon this point. 
What I do believe is that the question of the extension of such 
provisions of their own force to even organized territories has 
never been judicially decided and is generally regarded as not 
having been settled. But whatever may be the decision, if a 
decision is ever made, as to whether these provisions of the Con- 
stitution extend of their own force to organized territories, that 
is not the question here presented. 

The question here presented is whether these provisions apply 
of their own force to territory of the United States in the middle 
of the three stages above mentioned—territory acquired but 
whose status has not been determined by Congress. 

Upon this question some dicta, but no decisions, are cited in 
support of the view that the constitutional provisions in question 
do extend to territory under such circumstances. These dicta 
are for the most part entitled to little or no weight, partly be- 
cause they are of a general character and uttered with reference 
to territory not in this stage but in the third stage above men- 
tioned, or with reference to other questions than those here in- 
volved, and partly because as many and as satisfactory dicta of 
the same general character may be found on the opposite side. 
Such dicta, on which ever side found, are entitled to little weight 
except as read in the light of the facts and the questions involved 
in the cases in which they were uttered. For instance, the fol- 
lowing recent language of the United States Cireuit Court of 
Appeals for this Circuit, in Hndleman v. U. S., 86 Fed. 456, 
(1898,) although on its face pointing strongly in the direction 
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that the provisions of the Constitution do not extend to the ter- 
ritories, has but little bearing on the present case: 

“The answer to these and other like objections urged in the 
brief of counsel for defendant is found in the now well-estab- 
lished doctrine that the territories of the United States are en- 
tirely subject to the legislative authority of Congress. They are 
not organized under the constitution, nor subject to its complex 
distribution of the powers of government as the organic law, 
but are the creation, exclusively, of the legislative department 
and subject to its supervision and control. Benner v. Porter, 
9 How. 235, 242. The United States, having rightfully acquir- 
ed the territory, and being the only government which can im- 
pose laws upon them, has the entire dominion and sovereignty, 
rational and municipal, federal and state.” 

Nor is the opinion, often expressed, that Congress in legislat- 
ing for the territaries has the combined powers of the federal 
and of a state government, entitled to much weight in this con- 
nection, although if taken literally it would mean that Congress 
might do away with grand juries and unanimity of verdicts in 
the territories, for it is well settled that this may be done by a 
state government. 

The United States are a sovereignty. It has under the Con- 
stitution power to acquire territory by conquest, treaty or act of 
Congress. The purposes for which, the extent to which, or the 
manner in which it may acquire territory are not limited by the 
Constitution. The sovereign power to acquire territory carries 
with it the incidental powers usually exercised by sovereignties 
in similar cases one of which incidental powers is the power to 
allow the newly acquired territory to remain for certain purposes 
foreign and not to regard it as at once put upon the same footing 
as other territory. This is the basis of the decision in the 
Peacock case. This power is not in derogation of the Constitu- 
tion, nor does its exercise operate as a suspension of the Con- 
stitution. It is a power granted by the Constitution. It is 
founded on necessity and is granted by implication by the Con- 
stitution because a grant of the principal carries with it the in- 
cidental, and the Constitution was framed by reasonable men 
and with reference to established and known principles, and must 
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be construed with reference to such principles. This ground was 
gone over at length in the Peacock case and decisions as well as 
dicta and historical precedents were there adduced in support of 
it. There is no need of repetition here. It is supported by the 
practice of the executive department of the government in the 
numerous cases of annexation that have occurred since the adop- 
tion of the Constitution. It is supported by the treaties and acta 
of Congress by which territory has been acquired, and which 
were framed on that theory, as well as by subsequent acts of 
Congress determining the status of the acquired territory, which 
also have been framed on the theory that the existing laws of the 
acquired territory relating to internal relations had continued 
unchanged after annexation until further action by Congress. 
It is supported by the express language of the Constitution itself, 
for Sec. 3 of Art. 4 distinguishes between the “United States” 
and “territory belonging to the United States’ and the Thir- 
teenth Amendment distinguishes between the “United States” 
and “any place subject to their jurisdiction.” It is supported 
by judicial decisions as shown in the Peacock case, to which may 
now be added the very latest decision, by United States District 
Judge Townsend in the case of Goetze r. U. S., the text of which 
has not yet been received. To the quotations in the Peacock 
case but one will be added,—from the opinion, dated August 10, 
1899, of the Attorney-General of the United States, 22 Op. 560: 


“The right of the President as Commander in Chief of the 
Army and Navy of the United States under the Constitution to 
exercise government and control over Porto Rico did not cease 
or become defunct in consequence of the signature of the treaty 
of peace, nor from its ratification. It was settled by the judg- 
ment of the Supreme Court of the United States in a similar 
case arising out of the enforcement of local tariff laws in Califor- 
uia subsequently to the cession of that territory and prior to any 
legislation with reference to it by Congress, that the civil gov- 
ernment organized from a right of conquest by the military offi- 
cers of the United States was continued over it as a ceded con- 
quest without any violation of the Constitution or laws of the 
United States. (Cross v. Harrison, 16 Howard, 164.) Ac- 
cording to the well-settled principles of public law relating to 
territory held by conquest, and according to the adjudication of 
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the Supreme Court of the United States in Cross v. Harrison, 
the military authorities in possession, in the absence of legisla- 
tion by Congress, may make such rules or regulations and impose 
such duties upon merchandise imported into the conquered ter- 
ritory as they may, in their judgment and discretion, deem wise 
and prudent. But as to the admission of merchandise into the 
ports of the United States, that is governed solely by the exist- 
ing laws passed by Congress, and the President is powerless 
either to add to or detract from the force and effect of such laws. 
If the laws require that merchandise introduced from the island 
cf Porto Rico into the ports of the United States should pay the 
same duties that would be charged upon similar merchandise im- 
ported from those countries which are distinctly foreign, then the 
President is powerless to remit such obligation. The question, 
therefore, to be decided, relates not to the power of the President 
in the matter, but to the law of the United States governing the 
introduction of merchandise at their domestic ports. Its solution 
depends upon whether Porto Rico is to be considered, as to the 
customs laws of the United States, domestic or foreign territory. 
The facts of the case are, fortunately, not without parallel, and 
the question has practically been authoritatively disposed of by 
the judgment of the Supreme Court of the United States. The 
authority to which I refer is Fleming v. Page, 9 Howard, 603. 
This case was decided in 1850, the opinion of the court being 
rendered by Chief Justice Taney. The case involved the legal- 
ity of the exaction of duties at the port of Philadelphia on mer- 
chandise imported into that port from Tampico, Mexico, in 
March and June of 1847, when Tampico was in the military pos- 
session of the United States as conquered territory. ‘By the laws 
and usages of nations,’ said the Chief Justice, ‘conquest is a valid 
title while the victor maintains the exclusive possession of the 
conquered country. The citizens of no other nation, therefore, 
had a right to enter it without the permission of the American 
authorities, nor to hold intercourse with its inhabitants, nor to 
trade with them. As regarded all other nations, it was a part of 
the United States, and belonged to them as exclusively as the 
territory included in our established boundaries. But yet it was 
not & part of this Union. And the relation in which the port of 
Tampico stood to the United States while it was occupied by their 
arms did not depend upon the laws of nations, but upon our 
own Constitution and acts of Congress” * * * The Chief 
Justice then refers to the uniform construction of the revenue 
laws given by the Executive Departments of the Government in 
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all similar cases that had previously arisen, and concludes as 
follows: 


“ ‘This construction of the revenue laws has been uniformly 
given by the administrative department of the Government in 
every case that has come before it. And it has, indeed, been 
given in cases where there appears to have been stronger ground 
for regarding the place of shipment as a domestic port. For after 
Florida had been ceded to the United States, and the forces of 
the United States had taken possession of Pensacola, it was de- 
cided by the Treasury Department that goods imported from 
Pensacola before an act of Congress was passed erecting it into 
a collection district, and authorizing the appointment of a col- 
lector, were liable to duty. That is, that although Florida had, 
by cession, actually become a part of the United States, and was 
in our possession, yet, under our revenue laws, its ports must be 
regarded as foreign until they were established as domestic by 
act of Congress; and it appears that this decision was sanctioned 
at the time by the Attorney-General of the United States, the 
lew officer of the Government. And although not so directly 
applicable to the case before us, yet the decisions of the Treas- 
ury Department in relation to Amelia Island and certain ports 
in Louisiana, after that province had been ceded to the United 
States, were both made upon the same grounds. And in the 
latter case, after a custom-housc had been established by law at 
New Orleans, the collector at that place was instructed to regard 
as foreign ports Baton Rouge and other settlements still in pos- 
session of Spain, whether on the Mississippi, Iberville, or the sea- 
coast. The Department in no instance that we are aware of, 
since the establishment of the Government, has ever recognized 
& place in a newly acquired country as a domestic port, from 
which the coasting trade might be carried on, unless it had been 
previously made so by act of Congress. 

“ ‘The principle thus adopted and acted upon by the executive 
department of the Government has been sanctioned by the deci- 
sions in this court and the circuit courts whenever the question 
came before them. We do not propose to comment upon the 
different cases cited in the argument. It is sufficient to sav that 
there is no discrepancy between them. And all of them, so far 
as they apply, maintain that, under our revenue laws, every 
port is regarded as a foreign one unless the custom-house from 
which the vessel clears is within a collection district established 
by act of Congress, and the officers granting the clearance exer- 
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cise their functions under the authority and control of the laws 
cf the United States.’ 

“The authority of this decision, so far as I know, has never 
been expressly questioned. It appears from the statements of the 
Chief Justice that this view of the law had guided the Executive 
Departments in dealing with the same question in the adminis- 
tration of the ceded territories of Louisiana and Florida. 

“There are certain expressions in the opinion of Mr. Justice 
Wayne in the case of Cross v. Harrison (16 Howard, 164) 
which would appear to be in contlict with the views expressed by 
the Chief Justice in the case of Fleminy v. Page. But these 
expressions are in the nature of obiter dicta, and although Cross 
v. Harrison was decided in 1853, the opinion of Mr. Justice 
Wayne makes no reference whatever to the decision of Fleming 
v. Page. If he hac intended in any wise to overrule the decision 
established by Fleming v. Page, it is inconceivable that he would 
not have referred to it expressly and have given some discussion 
of the reasons why a judgment in which he concurred three years 
previously was thus to be set aside. The point decided in Cross 
v. Harrison was that the formation of a civil government in 
California was the lawful exercise of a belligerent right over a 
conquered territory; that this government did not cease as a con- 
sequence of the restoration of peace, and was rightfully con- 
tinued until Congress legislated otherwise; and that the tonnage 
duties and duties upon foreign goods imported into San Fran- 
cisco were legally demanded and lawfully collected by the civil 
government whilst the war continued, and afterwards from the 
ratification of the treaty of peace until the revenue system of the 
United States was put into practical operation in California un- 
der the acts of Congress passed for that purpose. The decision 
harmonizes with the principles laid down by Chief Justice Taney 
in Fleming v. Page, the only apparent divergence arising from 
the dicta of Mr. Justice Wayne above referred to. 

“The practice that prevailed with reference to Louisiana and 
Florida has been followed by the executive department of the 
Government thus far in relation to all the recently acquired ter- 
ritory of the United States in the West Indies and the Pacific 
ocean. The resolution of Congress of July 7, 1898, providing 
for the annexation of the Hawaiian Islands expressly declared 
that the existing customs relations of these islands with the 
United States and other countries should remain unchanged until 
legislation should be enacted extending the United States cus- 
toms laws and regulations to them. This was only declaratory of 
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what would have been without expression the proper construc- 
tion of the resolution, so far as the tariff laws of this country are 
concerned. And the failure of Congress to extend by express 
enactment the customs laws of the United States to Porto Rico 
and the other islands ceded by Spain after the ratification of the 
treaty of Paris, in view of the fact that the executive department 
was following the precedents cited, and requiring the payment 
of our tariff rates on merchandise imported from those places, 
may fairly be taken as indicative of the opinion of Congress that 
it desired for the present to have that practice continued.” 

The fact that grand juries or unanimity of verdicts might have 
been possible here under the existing conditions of civilization 
and by the exercise of common law powers and in consequence 
of an implied repeal of some of our statutes, does not alter the 
case. The principle I rely on though founded on necessity rests 
cn broader ground than supposed actual necessity in any particu- 
lar instance. It rests upon the general rule applicable to all 
cases of acquisition of territory, a rule adopted by implication in 
the Constitution, as a rule of public law applicable to such cases 
and incidental to the power of acquiring territory. One provi- 
sion of the Constitution is not to be extended here because it can 
be conveniently enforced, and another not, because it cannot be 
enforced. Nor is one provision to apply here because it can be 
enforced and not to apply in the Sulu islands because it cannot 
be enforced there under existing conditions. The operation of 
the Constitution does not depend on circumstances merely of 
convenience or supposed necessity in particular instances. But 
the application of particular provisions of the Constitution may 
depend upon general conditions to which are applicable estab- 
lished rules founded upon necessity. To illustrate, during the 
civil war President Lincoln established courts in Louisiana for 
the trial of cases, both civil and criminal, such as could be tried 
in times of peace by the ordinary courts alone. The Supreme 
Court held this lawful as a valid exercise of an incidental war 
power—founded on necessity. The Grapeshot, 9 Wall. 129. 
It was immaterial whether or not there were any juries, whether 
grand or petit, or whether the parties were civilians or in the 
military forces. The legality of the exercise of the power did not 
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depend upon whether the ordinary federal courts, which under 
the Constitution could have been established by Congress alone, 
or the State courts, which could have been established by the 
State legislature alone, could have exercised jurisdiction, or 
whether indictments by grand juries or trials by petit juries were 
possible, in any particular instance or during the particular 
period, but upon whether it was a case for the exercise of mili- 
tary government, one of the incidents of which is the right to 
establish provisional courts for the trial of cases. To quote from 
the Peacock decision: 

“The Constitution contains many provisions intended as safe- 
guards of the fundamental rights of life, liberty and property, 
and yet these may of necessity be entirely disregarded under 
certain circumstances in time of war—not because necessity 
authorizes a breach of the Constitution, but because it makes 
that constitutional or lawful which would otherwise be uncon- 
stitutional or unlawful, in other words, because it is only another 
name for a difference of circumstances and the law applicable to 
one set of circumstances is not applicable to an essentially differ- 
ent set of circumstances. Expressed in another way, the Con- 
stitution itself provides for a state of war as well as a state of 
peace and the law applicable to a state of war, as determined by 
the usages and customs of nations, differs from the law applicable 
to a state of peace.” 


As, in the exercise of war powers, trials may be had without 
indictments by grand juries or verdicts by petit juries, not be- 
cause trials with these cannot be had in the particular instance, 
but because trials without these may be had under the general 
conditions of war on the theater of military operations as in- 
cidental to the exercise of war powers, so such trials may be had 
under the existing laws in newly acquired territory as incidental 
to the acquiring power—without reference to whether it is pos- 
sible to do otherwise in any particular instance. Such trials may 
be had under, not in breach of, the Constitution. 

It is objected that the doctrine that the Constitution does not 
apply until Congress has taken certain action, involves the propo- 
sition that the operation of the Constitution under the circum- 
stances depends upon the will of Congress and necessarily car- 
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ries with it the admission that what one Congress can give, the 
same or another can take away. If the doctrine did involve that 
it would not be fatal to the doctrine. It may indeed be that 
Congress could terminate the operation of the Constitution in 
territory belonging to the United States, as for instance, by 
granting the Philtppines independence or ceding them to some 
other power,—especially if the provision of the Constitution 
that, “The Congress shall have power to dispose of * * * 
the territory * * * belonging to the United States,” ap- 
plies to territory acquired since the adoption of the Constitution. 
But the doctrine does not necessarily involve that any more than 
the doctrine, which is unquestioned, that Congress may de- 
termine the status of newly acquired territory as a State by ad- 
mitting it into the Union as such, the effect of which is to make 
applicable to it certain provisions of the Constitution which 
would otherwise not be applicable, involves the admission that 
the same or another Congress may withdraw the operation of 
these provisions either by ordinary statute or by expelling the 
State from the Union. 

It is further objected that since all powers of the national 
government are derived from the Constitution, new territory can 
be acquired, held and governed only under the Constitution, and 
that if any portion of the Constitution extends to the new ter- 
ritory all must extend, and that therefore as soon as any territory 
becomes subject to the sovereignty of the United States, it must 
at once become subject to all the provisions of the Gonstitution, 
and that the distinctions that are often made as to the extent of 
the operation or application of particular provisions of the Con- 
stitution are imaginary. 

The question is not so mueh of the extension of the Constitu- 
tion as of the application of particular provisions under par- 
ticular circumstances. It is perfectly true that all powers of the 
national government are derived, expressly or by implication, 
from the Constitution and that therefore new territory can be 
acquired, held and governed only under the Constitution. As 
was said in the former Edwards decision—“it might well be 
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argued that certain provisions of the Constitution did so extend, 
for these islands were annexed and are now held and governed 
by powers conferred by the Constitution either expressly or by 
implication.” May it not be that at least that clause applies 
which provides that, “The Congress shall have power to * * * 
make all needful rules and regulations respecting the territory 
* * * of the United States?” But it by no means follows 
that all the provisions of the Constitution are applicable. It is 
settled beyond controversy that the provisions in question relat- 
ing to juries and trials by jury are not applicable to the case of 
territory in the first of the three stages above mentioned, that is, 
during the period of military government of conquered territory 
before a treaty of peace is concluded, which stage may continue 
indefinitely. No treaty of peace need ever be concluded. And 
yet the President in the administration and establishment of mili- 
tery government in such territory acts under the Constitution, 
just as truly as he does in the administration of government after 
a treaty of peace is concluded or after a cession not preceded by 
conquest and prior to action by Congress—for all his powers are 
derived, directly or indirectly, from the Constitution. It is 
equally well settled that the provisions in question do not apply 
on the field of war even in the States proper themselves. And 
yet the President acts in such cases under the Constitution. He 
could not act otherwise. These two exceptions to the application 
of the provisions in question have been recognized by repeated 
decisions of the Supreme Court of the United States. In each 
of such cases the territory is subject to the sovereignty of the 
United States but it is not therefore subject to all the provisions 
of the Constitution. Still another instance, having no connec- 
tion with war, may be cited to show that subjection to the sov- 
ereignty of the United States does not necessarily require the 
application of the Constitutional provisions in question. In Tal- 
ton v. Mayes, 163 U. S. 376, (1895) the Supreme Court of the 
United States held that the constitutional provision relating to 
grand juries did not apply to the Cherokee nation in the Indian 
Territory, but that a sentence of death upon a conviction of mur- 
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der upon an indictment found by a grand jury of only five per- 
sons under the laws of that nation was constitutional. And yet 
such laws were enacted under the authority of statutes passed 
by Congress and treaties having the force of statutes only, and 
the court expressly said that the Cherokee nation was subject 
to the general provisions of the Constitution and to the para- 
mount authority of Congress. The territory occupied by that 
tribe was a part of the territory of the United States and subject 
to the sovereignty of the United States. Congress was free at 
any time to erect it into an organized territory of the United 
States, or to give it the status of statehood, but nevertheless it 
was held that the Fifth Amendment did not apply and that it lay 
in the discretion of Congress to allow that people in that ter- 
ritory to continue to govern itself as it did before the Constitu- 
tion was adopted or extended to it, until the Congress should 
ctherwise determine. I may add incidentally as bearing upoa 
the other question involved in this case—that of the construction 
of the Joint Resolution—that it was expressly provided in the 
treaty under which the Cherokees made their laws that such 
laws should “not be inconsistent with the Constitution of the 
United States.” 

The truth is that careful discrimination must be exercised in 
considering questions of the application of the various provi- 
sions of the Constitution. The language of the clause in ques- 
tion, the light thrown upon it by other clauses, the spirit of the 
Constitution as a whole, and the historical setting must all be 
carefully studied. Some provisions indicate clearly the extent 
of their application, others do not; some are absolute, others are 
qualified; some clearly relate to the States alone, others as clearly 
to the United States alone; some to only one department of gov- 
ernment, others to all departments; some to one state of facts, 
others to another; some are grants of power, others are inhibi- 
tions; some appear to apply to particular territory only, others 
tc all territory subject to the jurisdiction of the United States. 
Some of the provisions in question are among the most uncertain 
as to the extent of their application. That relating to grand 
juries reads: 
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“No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indictment of a 
grand jury, except in cases arising in the land or naval forces, 
or in the militia, when in actual service in time of war or public 
danger.” 5th Amend. 

Those which by implication require unanimous verdicts of 
petit juries in criminal cases are: 

“The trial of all crimes, except in cases of impeachment, shall 
be by jury; and such trial shall be held in the State where the 
said crimes shall have been committed; but when not committed 
within any State, the trial shall be at such place or places as the 
Congress may by law have directed.” Art. 3, Sec. 2. 

“In all criminal prosecutions the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury of the 
State and district wherein the crime shall have been committed, 
which district shall have been previously ascertained by law.” 
6th Amend. 

Do these provisions relate to the federal government alone 
er to both federal and state governments? If to the federal 
government alone, do they apply under all circumstances or to 
all departments of the government or only under certain circum- 
stances or to certain departments of the government? Do they 
limit the power of Congress however or in respect of whatever 
territory exercised, or do they limit it only when exercised in 
respect of crimes committed or tried in United States territory? 
Do they limit all powers that are subject to the paramount au- 
thority of Congress, even though Congress may not have exer- 
cised its authority, or do they limit only the action of Congress 
itself? 

The last of these constitutional provisions, that is, the first 
portion of the Sixth Amendment, which is the portion relied 
on by the petitioner, contains evidence in itself that it does not 
apply to the territories, and accordingly the Supreme Court of 
the United States has definitely decided that it does not apply to 
the territories. U. S. v. Dawson, 15 How. 467. The other 
provision relating to petit juries contains in itself some evidence 
pointing in the same direction. But the provision relating to 
grand juries is very general in its terms. And yet although 
this is in terms apparently unlimited in its application as between 


70 OCTOBER, 1900. 


state and federal governments, it is settled beyond controversy 
that it does not apply to the state governments. Barron v. Bal- 
timore, 7 Pet. 243. It is indeed settled that none of the first 
ten Amendments apply to the States. This conclusion has been 
reached largely from historical considerations and from infer- 
ences from the Constitution as a whole. The Constitution and 
its Amendments were framed and adopted by the people of the 
States for themselves and was not to be taken as limiting their 
powers over themselves except in so far as clearly so indicated. 
If they wished to permit trials in criminal cases without indict- 
ments by grand juries, why should they not be allowed to do so? 
If they did not so wish, they could so provide in their State con- 
stitutions. But they did not wish to bind themselves to such an 
extent to another sovereignty, the federal government. May 
not somewhat similar reasoning be applicable to the territories? 
This has never been decided. If these provisions do not apply 
to the States because the Constitution was made by the people of 
the States for themselves and because they did not wish to give 
to the federal government a control over themselves in matters 
which they thought might better be left to local action, might 
not there be even more reason for holding a similar view with 
rcference to the territories on the ground that the people of the 
territories also might better be permitted to decide for themselves 
such matters and that they had no voice in making the Con- 
stitution and that the people of the States intended merely to 
protect themselves against action by the federal government, a 
different sovereignty, and not to tie the hands of that govern- 
ment with respect to the people of the territories—the only gov- 
ernment which held sovereignty over those people—people who 
were not in the minds of the framers of the Constitution and with 
respect to whom the people of the several States had directly 
nothing to do? There are indeed some internal evidences in the 
Constitution that such was the intention. For instance, it is 
clear that the word “people” in the preamble of the Constitu- 
tion does not include the people of the territories, and the same 
word is found in several of these ten Amendments. Should it 
not receive the same construction there? But as to this I express 
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no opinion. What I wish to show is that the real extent of the 
application of the provisions of the Constitution is not always de- 
termined by the apparent extent as determined by their language 
alone, and to show that there is at least considerable ground for 
holding that none of the provisions in question apply of their 
own force even in the case of organized territories. They do not 
apply to the States although not limited by their terms to the 
federal government. 

The Thirteenth Amendment prohibits slavery not only in the 
“United States,” but in “any place subject to their jurisdiction.” 
Whether this would apply to territory in the middle of the stages 
above mentioned, I need not undertake to say. I took no part in 
the decision in Honomu Sugar Co. v. Sayewiz, 12 Haw. 96, in 
which it was held that this provision did not apply in such case. 
Nor need I express any opinion upon the question whether, if it 
did apply, the contract labor laws formerly in force here were 
repugnant to that provision of the Constitution. There is much 
in the decision in Robertson v. Baldwin, 165 U. S. 275, in sup- 
port of the view that they were not. But if the Thirteenth 
Amendment should be held to apply to territory in the middle 
stage, it could be so held because of its peculiar wording. The 
very fact that it was deemed necessary to expressly make it apply 
to “any place subject to their jurisdiction” as well as to the 
“United States” may be taken as a constitutional construction 
that if that clause were not added, the amendment would apply 
only to the “United States” and not to places not included in the 
United States though subject to their jurisdiction. A decision 
that that Amendment applies to territory in the second or middle 
stage above mentioned would not affect the argument as to the 
provisions now in question. That Amendment applies to the 
States as well as to the territories. The provisions in question 
kave been held not to apply to the States. 

It being held that these Amendments relate to the federal 
government alone as distinguished from the State governments, 
do they apply under all circumstances or to all departments of 
the federal government or only under certain circumstances or to 
only certain departments? In this respect also some of these pro- 
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visions are on their face unlimited. No doubt they apply to acts 
of Congress passed with reference to the federal courts under 
ordinary circumstances. But as we have already seen they do 
not apply to acts of the President done in the exercise of his war 
powers either in foreign territory or in the States themselves, 
nor, I may add, to the exercise of the war power by Congress 
itself. This is because the power to establish provisional courts 
under certain conditions is incidental to and necessarily implied 
from the war powers granted. If so, is there any inherent rea- 
scn why the practice usually followed in cases of acquisition of 
territory, of allowing the existing judicial procedure in the ac- 
quired territory to continue for a time, should not be permitted 
as an incident of the power to acquire? 

Again, do these provisions limit the power of Congress how- 
ever or in respect of whatever persons or territory exercised, or 
do they limit it only when exercised in respect of crimes commit- 
ted or tried in United States territory? Here again some of these 
provisions contain no express restrictions. And yet it is held, 
In re Ross, 140 U. S. 453, that an American citizen could con- 
stitutionally be tried, under statutes passed by Congress, for 
murder committed on an American vessel and be sentenced to 
death in an American consular court, in Japan, without any in- 
dictment by a grand jury or any trial by a petit jury, on the 
ground that the constitutional provisions in question did not 
limit the powers of Congress with respect to regions outside of 
the United States. This decision also was based largeiy on his- 
torical considerations and the established practice of nations in 
such cases, with reference to which the framers of the Constitu- 
tion were presumed to have acted. That view was supported by 
the fact that such practice in the case of the United States had 
been acquiesced in by the executive and legislative departments 
of the government for thirty years. Indeed the Circuit Court 
had based its decision on this practice rather than on its own in- 
dependent judgment, deeming it wisest in view of such practice 
to leave the question of the validity of the trial and judgment to 
be determined by the Supreme Court of the United States on 
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appeal rather than to discharge the prisoner and allow him te get 
beyond the jurisdiction of the court. 

Lastly, do these provisions limit all powers that are subject to 
the paramount authority of Congress, even though Congress has 
not exercised its authority or do they limit only the action of 
Congress itself? In Talton v. Mayes, supra, the Supreme 
Court held that these provisions did not apply to trials under the 
laws of the Cherokee nation, although that tribe not only was 
on territory of the United States but was subject to the para- 
mount authority of Congress. In that case Congress did not 
itself pass the laws nor in a certain sense did it grant the Chero- 
kees authority to do so; it rather merely permitted the Cherokees 
to legislate for themselves and conduct their trials as they pleased 
just as they had done before their territory became United States 
territory. That is, although Congress had supreme control over 
the Cherokees and their territory, and such territory was United 
States territory and completely subject to the sovereignty of the 
United States, yet it was held that Congress might permit them 
to remain practically in the position of a foreign nation as re- 
gards trials and various other internal matters. Why could not 
Congress equally lawfully and constitutionally permit Hawaii or 
Porto Rico or the Philippines to remain in the position of foreign 
territory for similar purposes until such time as it deemed it 
best, or had an opportunity, to terminate such status by appro- 
priate legislation? 

Thus we have seen that in at least four different classes of 
cases the Supreme Court of the United States has held that these 
constitutional provisions do not apply, although there was noth- 
ing in the language of one or more of them to so indicate in any 
one of the classes of cases. In each class the decisions have been 
based largely upon historical grounds, and in most instances 
largely upon the ground that the Constitution should be con- 
strued in the light of the usages and practice of nations, with 
reference to which it must be presumed to have been framed by 
the wise men who performed that difficult task and who were 
acquainted with such usages and practice, and who evidently in- 
tended to provide a government for a nation with sovereign 
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powers that could command the respect of other nations and 
that would be equipped with the powers necessary to its preserv- 
ation and progress. 

The recent opinion of United States District Judge Lochren, 
In re Ortiz, 100 Fed. 955, is relied on contra. In that case the 
prisoner, a civilian, was tried and convicted of murder in Puerto 
Rico by the military authorities of the United States after that 
island had been captured by the forces of the United States but 
before the treaty of peace with Spain had taken effect. The 
Judge held that the prisoner was lawfully tried and convicted, 
though without an indictment by a grand jury or a trial by a 
petit jury. But he also expressed the opinion, obiter dictum, 
that if the trial had taken place after the treaty had been ratified, 
the conviction would have been unconstitutional. The reasons 
given by him in support of his opinion are answered above though 
without special reference to his opinion. On the other hand may 
be cited the more recent decision by United States District 
Judge Townsend in Goetze v. U. S., supra, holding that even 
after the ratification of the treaty ceding Puerto Rico to the 
United States the provision of the Constitution that “all duties, 
imposts, and excises shall be uniform throughout the United 
States,” did not apply to that island, but that the island was still 
to be regarded as foreign territory with respect to duties. In- 
deed, the argument that the constitutional provisions in question 
extended here merely because these islands were a part of the 
United States territory can not be sustained. It is in conflict 
with too many decisions—decisions not only in the above cited 
cases relating to State governments, to military government on 
United States territory and to the Cherokee government, in re- 
spect of each of which cases, no language is found in some of the 
constitutional provisions in question as to the territory to which 
they are applicable, but also decisions under provisions which re- 
fer expressly to the “United States” such as that juct quoted re- 
lating to duties, and others such as, for instance, that relating to 
“The judicial power of the United States,” which not only clearly 
does not include the judicial power of the several States but has 
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been held repeatedly not to include the judicial power in the ter- 
ritories even when exercised by courts created solely by Congress, 
Fven those courts, usually spoken of as federal courts, which 
exercise in a territory the jurisdiction of both District and Circuit 
Courts of the United States, such as that now established in these 
islands and officially known as the District Court of the United 
States, do not exercise any of “the judicial power of the United 
States” within the meaning of this provision of the Constitution. 
McAllister v. U. K., 141 U. S. 174. They are established by 
Congress in the exercise of its general power (under the Con- 
stitution, of course) over territories. 

There is no need of prolonging the discussion. In the case of 
Ir re Ross, above cited, the Circuit Court of the United States, 
in view of the acquiescence of the executive, administrative and 
legislative departments of the government for a period of thirty 
years in the trial, conviction and punishment of citizens of the 
United States by United States consular tribunals without pre- 
liminary indictment or common-law juries, took the view that it 

“Ought not to adjudge that the sentence imposed on the peti- 
tioner, and modified by the president, was utterly unwarranted 
and void, when the case is one in which his rights can be ade- 
quately protected by the supreme court, and when a decision by 
this court, setting the petitioner at liberty, although it might be 
reversed, would be practically irrevocable.” 44 Fed. 165. 

The Supreme Court seems to have approved of such course. 
In the present case, I might well say, in somewhat similar lan- 
guage, that, in view of the acquiescence of the executive, admin- 
istrative and legislative departments of the government of the 
United States for a period of nearly a century in the trial, con- 
viction and sentence of criminals by the courts of territories ac- 
quired but whose status had not been determined by Congress, 
without indictments by grand juries or unanimity of verdicts by 
petit juries, I ought not to adjudge that the sentence imposed on 
the petitioner is utterly unwarranted and void, when the case is 
one in which his rights can be adequately protected by the 
‘ Supreme Court of the United States, and when a decision by 
this court, setting the petitioner at liberty, although it might be 
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reversed, would be practically irrevocable, and might result, 
through a possibly erroneous decision, in the liberation of all 
criminals who are still serving their sentences and who were 
tried in cases of infamous crimes without preliminary indictment 
or were convicted in any case by less than a unanimous verdict 
of a petit jury during the nearly two years intervening between 
the annexation of these islands to the United States and the estab- 
lishment of a Territorial government here by Congress. 

Since the foregoing was written, the text of the decision in 
Goetze v. United States, 103 Fed. Rep. 72, has been received. 
It is strongly confirmatory of the above reasoning and the reason- 
ing in the Peacock case above referred to. 


THE TERRITORY OF HAWAII v. W. H. MARSHALL. 
Exceptions From Circuit Court, First Crrcurr. 
SUBMITTED JuLy 13, 1900. Decrpep Ocrozer 9, 1900. 


Frear, C.J., GALBRAITH, J., AND J. A. Macoon, ESQUIRE, oF 
THE Bar, IN PLACE OF PERRY, J., ABSENT. 


Sections 304-306 of the Penal Laws are not void for defectiveness or un- 
constitutional because they divide the offense of making, as also 
that of publishing a libel, into two degrees without distinguishing 
between them except by the amount of the penalty and leave it to 
the court or jury authorized to decide on the facts to determine the 
degree. 

Verdicts by nine or more of the twelve jurors were lawfully received 
after the annexation of these islands to the United States but before 
the establishment of a Territorial government by Act of Congress. 

Where the record shows a plea of not guilty in the District Court, it is 
not necessary that the defendant should plead again on his appeal in 
the Circuit Court, or that he should plead to a charge as amended in 
matter of form where he has pleaded to the original charge. 


TERRITORY v. MARSHALL. TT 
OPINION OF THE COURT BY FREAR, C.J. 


(Galbraith, J., dissenting.) 


On September 20, 1899, the defendant was convicted and sen- 
tenced by the District Magistrate of Honolulu on a charge of 
making and publishing a libel in the first degree concerning the 
late Chief Justice Judd. He appealed to the Circuit Court and 
pending his appeal was admitted to bail but subsequently his 
surety surrendered him and he sued out a writ of habeas corpus 
in the Supreme Court of the Republic of Hawaii, claiming that 
the statute relating to libel was void for uncertainty and de- 
fectiveness and unconstitutional. The Court held the statute 
valid and remanded the defendant to custody (In re Marshall, 
12 Haw. 366) and he was again enlarged on bail. Afterwards 
he was tried on his appeal in the Circuit Court on a charge 
amended so as to cover the publishing but not the making of a 
libel and was found guilty by a verdict rendered by nine of the 
twelve jurors. He now comes here on exceptions. The points ` 
relied on will be considered in their order. 

The defendant renews his contention made but not sustained 
in the habeas corpus proceedings, that the statute which divides 
the offense of making, as also that of publishing a libel, into 
two degrees is defective in that it does not define the degrees, 
and unconstitutional as an attempt on the part of the legislature 
to delegate to the court or jury the power to determine the de- 
grees. In those proceedings the court held that the statute in 
creating two degrees did not create two offenses, but that it 
created only one offense, and then divided it into degrees with 
respect to the penalty only, and that that was a constitutional 
exercise of legislative power. 

The statute (Pen. L., Ch. 32) after defining a libel (Sec. 299), 
the making of a libel (Sec. 300) and the publishing of a libel 
(See. 301) provides as follows: 

“See. 304. The offense of making, as also that of publishing 
a libel, is of two degrees, and the degree is to be found by the 
jury, or determined by the Court or Magistrate authorized to 
decide on the facts; and so also the degree is to be determined 
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by the Court before which proceedings are had, where the facts 
charged are admitted by plea or otherwise. 

“Bec. 305. Whoever is guilty of the offense of making or 
publishing a libel in the first degree, shall be punished by im- 
prisonment at hard labor not more than one year, or by fine not 
exceeding one thousand dollars, in the diseretion of the Court. 

“See. 306. Whoever is guilty of the offense of making or pub- 
lishing a libel in the second degree, shall be punished by im- 
prisonment at hard labor not more than three months, or by fine 
not exceeding three hundred dollars, in the diseretion of the 
Court.” 

Under the statute there is an offense of making a libel and 
an offense of publishing a libel. Each of these is carefully de- 
fined. But it is contended that the legislature, without itself 
fully defining any offense, attempted to create two offenses (de- 
grees) of making a libel and two of publishing a libel, and to 
leave it to the court or jury to complete the definitions, and that 
iv is not competent for the legislative branch of the government 
to delegate authority to the judicial branch to determine what 
shall constitute an offense; that it is the right of the accused to 
be informed clearly what he is to meet, and that under this 
statute it is impossible to so inform him, because the same facts 
might constitute either of the degrees of making a libel or either 
of the degrees of publishing a libel; that it would be impossible 
for the trial judge to instruct the jury as to the elements that 
constitute the respective degrees, or for him or the appellate 
court to say whether a verdict of guilty in one degree or the 
other is contrary to the law or the evidence, since there is nothing 
in the statute to distinguish between the elements which con- 
stitute the respective degrees. 

Undoubtedly the legislature cannot delegate to the court or 
jury, power to define criminal offenses. On the other hand it 
may constitutionally confer upon the jury as well as upon the 
court discretionary power to determine within prescribed limits 
the nature and amount of the penalty. Thus, the jury may be 
permitted to decide whether the penalty in a case of murder shall 
be death or imprisonment for life (State v. Hockett, T0 Ta. 442; 
Rice v. State, 7 Ind. 332; People v. Welch, 49 Cal. 174), or 
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whether in a case of grand larceny it shall be death or imprison- 
ment for not less than one nor more than ten years (People v. 
Littlefield, 5 Cal. 355; see 49 Cal. 180), or the jury may assess 
the precise amount of the fine or imprisonment or both within 
the prescribed limits (Cook v. Greene, 1 Gr. (Ia.) 56; State v. 
McQuaig, 22 Mo. 319). Our statute relating to libel prescribes 
a limit in each case, namely, imprisonment for not more than 
three months or fine not exceeding three hundred dollars in one 
case, and imprisonment for not more than one year, or fine not 
exceeding one thousand dollars in the other case. 

The question therefore is one of construction. The law as to 
constitutionality is well settled. The legislature cannot leave it 
tc the jury to define the offenses; it may leave it to them to de- 
termine either the precise penalty or the general limits within 
which the precise penalty must be fixed by the court. The ques- 
tion is, to which class does this statute belong? The word degree 
i: of doubtful meaning. It means a grade. But it may.mean 
a grade distinguished from other grades by the presence or ab- 
sence of one or more particular elements, in which case it means 
a separate crime or offense, or it may mean a grade in mere in- 
tensity or aggravation, without requiring the presence or absence 
of any particular element to distinguish it from other grades. In 
the one case the legislature specifies the distiztguishing element 
or elements, and in so doing practically really defines so many 
different offenses or crimes; in the other case it defines one crime 
and may leave it to the court or jury to say within certain limits 
what the penalty shall be, according to the aggravation of the 
case. It is immaterial in what words it may undertake to do this, 
sc long as it does it. The substance, not the form, is the im- 
portant thing. If the legislature defines an offense and then 
leaves it to the jury to say whether the penalty shall be more 
or less, it is immaterial whether it speaks of the offense as being 
in one degree or the other according as the jury find, or whether 
ir provides that the jury may so find by expressly naming the 
amount of the penalty or by saying in general terms that it shall 
be the larger or the smaller penalty or by saying that the case is 
a more or less aggravated one or one deserving the larger or 
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smaller penalty or one of a higher or lower degree. In some 
cases the legislature may easily name distinguishing elements 
and so define different offenses; in other cases, as in the case of 
hbel, it can not do so except in a very limited or incomplete or 
unsatisfactory way. In the latter class of cases it may feel that the 
only reasonably practical way is to either leave it to the jury to 
assess the penalty within prescribed limits or to indicate in some 
appropriate way whether the case is more or less aggravated and 
so guide or limit the court to some extent as to the precise amount 
of the penalty. It would be perfectly competent in the case of 
libel to permit the jury to say in so many words whether the 
penalty should be imprisonment for not more than three months 
o1 fine not exceeding three hundred dollars, or imprisonment for 
not more than one year or fine not exceeding one thousand dol- 
lars. It would also be perfectly competent for the legislature 
to permit the jury to do this in substance by permitting it in form 
to find that the offense was more or less aggravated or that it 
was of a higher or lower or first or second degree. The only 
question is whether that is what was intended. It is a well estab- 
lished rule that statutes should be construed, if possible, so as to 
be constitutional and operative and so as to carry out the inten- 
tion of the law-making body. In this case it is possible to con- 
strue the statute so as to make it effective and constitutional, 
namely, by construing it as an attempt to give to the jury the 
power, to a certain extent, of determining the amount of the 
penalty and making the punishment fit the crime according as 
the latter is deserving of greater or less punishment in the opinion 
of the jury. The statute contemplates “the offense of making, as 
also that of publishing a libel,” that is, one offense of making, 
as also one offense of publishing a libel, and then provides that 
each of these shall be of two degrees. It distinguishes between 
the offenses by a difference in the elements which constitute 
them; it distinguishes between the degrees only by the difference 
in the punishment. There are no elements required to constitute 
the offense in one degree that are not also required to constitute 
the offense in the other. The difference is, as the statute in- 
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dicates, merely in degree, not in kind of crime or in the presence 
or absence of any particular element. 

It is true that the accused has a right to be informed clearly 
what he is to meet, but in our opinion it is not true, as contended, 
that under this statute it is impossible to so inform him because 
the same facts might be found to constitute either of the degrees 
of making a libel or either of the degrees of publishing a libel. 
The same facts not only might, but do, constitute each of the two 
degrees of either offense. The statute so clearly indicates. If 
so, the defendant must necessarily know what he is to meet, if the 
offense, without respect to the degrees, is fully described as it 
must be under general rules. There is not a single element left 
to the court or jury to define, but in this, as in every case where 
the precise penalty is not prescribed by the legislature, the de- 
fendant must know that after every element of the offense is 
established by the prosecution so as to justify a conviction, there 
is still left a lange field of inquiry as to the aggravation of the 
offense in the particular case, upon which the precise amount of 
penalty will largely depend. 

It is contended that it would be impossible for the trial judge to 
instruct the jury as to the elements that constitute the respective 
degrees or for him or the appellate court to say whether a ver- 
dict of guilty in one degree or the other is contrary to the law or 
the evidence since there is nothing in the statute to distinguish 
between the elements which constitute the degreeg, There is 
nothing to distinguish between the elements which constitute the 
degrees because there is no distinction between those elements. 
There is one offense of two degrees with reference to the merit- 
ing of a higher or lower penalty. It would be equally impossible 
for the trial judge to instruct the jury as to the elements that 
must be found in one case or the other or for him or the appellate 
court to say whether a verdict of guilty in one case or the other 
is contrary to the law or the evidence, in any case where the law 
permits the jury to say whether the penalty shall be more or less 
severe without indicating under what circumstances it may find 
one way or the other. In such cases the court may instruct the 
jury as to the penalty and then leave it to the latter to say on all 
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the evidence whether the accused, if convicted, is deserving of the 
higher or lower penalty. When, as is more commonly the case, 
the court itself is authorized to fix the penalty, there is, as a rule, 
nothing specified in the statute to guide him either as to the 
amount or nature of the penalty within the prescribed limits. 

These provisions of the statute have been on the books fifty 
years (Penal Code, 1850, Ch. 33, Secs. 6-8; Penal Code, 1869, 
Ch. 32, Secs. 6-8). The same is true of similar provisions in re- 
gard to common nuisances (Penal Code, 1850, Ch. 37, Secs. 8-10; 
Penal Code, 1869, Ch. 36, Secs. 8-10; Penal Laws, 1897, Ch. 
36, Secs. 331-333). Similar provisions relating to manslaughter, 
which is divided into three degrees, have been on the books forty 
years (Act of June 30, 1860; Penal Code, 1869, Ch. 7, Secs, 6-9; 
Penal Laws, 1897, Ch. 7, Secs, 45-48). The validity of these 
provisions have never been questioned until questioned by coun- 
sel for the present defendant. If they had been considered as 
delegating to the court or jury power to define offenses, their 
validity undoubtedly would have been questioned. The question 
is one of construction. If the degrees mean different offenses, 
the statute is clearly unconstitutional and defective; if the de- 
grees mean different grades with reference to the meriting of a 
greater or less penalty, the statute is clearly constitutional and 
complete. The latter construction has been acquiesced in by all 
Lranches of the government as well by the bar for half a century. 
It is the construction placed upon the statute by the Supreme 
Court with reference to this very defendant on habeas corpus 
(In re Marshall, supra), and being only a question of construc- 
tion, and the construction long acquiesced in and finally decided 
being at least a possible construction, in our opinion, it should not 
be disturbed. 

It is further contended that the verdict of the jury cannot 
stand because not unanimous. The verdict was returned May 
18, 1900, during the transition period between the annexation 
of these islands to the United States and the taking effect of the 
Act of Congress establishing a Territorial government for these 
islands. We hold that verdicts by nine or more out of twelve 
jurors, as permitted by Hawaiian law before such annexation, 
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could be lawfully returned after annexation and before the estab- 
lishment of such government, basing our conclusion upon the 
reasoning in Peacock & Co. v. Republic, 12 Haw. 27; Republic 
v. Edwards, Ib. 55; and the dissenting opinion in Hx parte 
Edwards, p. 33 ante. 

A third point will be considered which, though not touched 
upon at the argument, is raised by the exceptions and noticed 
in defendant’s brief. It is replied to by the prosecution in a sup- 
plementary brief. The defendant was charged in the District 
Court with both the making and the publishing of a libel. Upon 
his arraignment there he pleaded not guilty, as shown by the 
record. In the Circuit Court on appeal the charge was amended 
so as to cover the making of a libel and not the publishing. It 
does not appear by the record whether the defendant pleaded to 
the charge as amended or not. It is contended that it should zo 
appear. 

The general rule is that there must be in every criminal case 
an arraignment and a plea, the object of the arraignment being 
to identify the accused, inform him of the charge and obtain his 
plea, the object of the plea being to make an issue to be tried. It 
is generally held that where the record shows a plea, an arraign- 
ment will be presumed, but that the record must show at least 
a plea. This however is regarded as mere matter of form within 
the meaning of statutes which provide that criminal proceedings 
shall not be affected by reason of defects in matters of form not 
prejudicial to the defendant. United States v. Molloy, 31 Fed. 
Rep. 19. In that case the record failed to show an arraignment 
or plea. The Circuit Court, per Brewer, J., aside from the ques- 
tion of the effect of the statute, said: 

“In the first place, it is well to consider what the purpose and 
necessity of an arraignment is. It is laid down in the old law 
books that three objects are to be subserved: (1) The identifica- 
tion of the defendant; (2) giving him information of the partic- 
ular offense charged against him for which he is to be tried; and 
(3) to receive from him the plea which he makes to that charge. 
Now in the case, as tried, it is perfectly evident that the defend- 
ant knew exactly the offense charged against him; that he was 
identified; and that he denied the charge and went to trial upon 
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that denial. Indeed, he went on the witness stand himself, and 
there denied it. It may seem something of an anomaly to say 
that proceedings may be such that in the trial court there is no 
evidence of prejudicial error when the record transferred to an 
appellate court may disclose such error. And yet, this matter of 
arraignment presents very much such a case. Where a record 
taken to the supreme court shows simply an indictment, a trial, 
and a conviction, there is nothing affirmatively appearing upon 
the face of the record from which that court can say that the 
defendant knew, prior to the impaneling of a jury, and prior t« 
the trial, the exact nature of the charge against him. Non constat 
but that he went to trial supposing that the charge was one 
thing, and, after the testimony was introduced, discovered for the 
first time that he was being tried for another and different offense. 
And so, pursuing that thought, that court might say that the 
record disclosed error, because it failed to show, as one of the 
guarantees of his protection, that he knew, prior to the time his 
case was presented to the jury, the exact offense charged against 
him. But the trial court may have had, as my Brother Thayer 
had in this trial, the most abundant evidence that the defendant 
knew exactly the offense which was charged against him, and 
was prepared to go to trial upon it; and if he did, all that the ar- 
raignment subserves was accomplished; and to say that he should 
be entitled to a new trial for that omission would seem to be, as 
Chief Justice Henry well says, ‘like trifling with justice.’ ” 


In the present case, the defendant, besides pleading not guilty 
in the District Court, appeared on his appeal in the Circuit Court 
and moved for a continuance for the purpose of obtaining testi- 
mony from abroad, which motion was granted; afterwards he 
filed a stipulation admitting certain facts; he demurred to the 
charge; the charge was read at the opening of the trial; the de- 
fendant took the stand himself as a witness. It may be said as 
was said in the case just cited: “In the case, as tried, it is per- 
fectly evident that the defendant knew exactly the offense 
charged against him; that he was identified; and that he denied 
the charge and went to trial upon that denial.” Whether the 
defendant in fact formally pleaded to the charge as amended we 
do not know. The following entry on the minutes, affords some 
ground for supposing that he did, but that the clerk made sa 
error in his entry: “Mr. De Bolt reads the demurrer; after 
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which, by consent of counsel herein, the applies to the charge as 
amended at the November Term, 1899. Demurrer submitted 
without argument. The court overrules the demurrer. Mr. De 
Bolt notes an exception. Trial of the above entitled cause to be 
set after Monday, the 14th instant.” 

Whether under our statute (See Civ. L. Sec. 1109) the rule of 
the common law should be followed in the absence of a curative 
statute, or whether our curative statutes (See Civ. L. Secs. 661, 
680, 681) are sufficiently broad to cover this case, we need not 
decide. 

It is settled that on an appeal from a lower court where a plea 
of not guilty is entered, it is unnecessary for the defendant to 
plead again in the upper court. Rasmussen v. State, 63 Wis. 1; 
Johns v. State, 104 Ind. 557. It was held also in the last named 
case that a plea would be presumed where the record was silent 
on the subject. This seems not to be the general rule, however. 
It has been decided also that when a plea to an original charge 
has been entered, whether in the lower or higher court, a further 
plea to an amended charge is unnecessary; Rasmussen v. State, 
supra; State v. Beatty, 45 Kan. 492; 25 Pae. 899. In the 
present case it appears of record that the defendant pleaded not 
guilty to the original charge in the District Court. In the Cir- 
cuit Court the charge was amended by omitting that portion 
which related to the making of the libel. The court undoubted- 
ly had the power to allow the amendment. That is not disputed. 
The statement of the remaining charge was amended to some 
extent in form, but no point is made of this. In our opinion it 
was unnecessary to plead to the amended charge. 

The exceptions are overruled. 

W. O. Smith for the prosecution. 

J. T. De Bolt for the defendant. 


DISSENTING OPINION OF GALBRAITH, J. 
The opinion of the majority of the court reiterates the novel 


doctrine of “a transition period,” referring to the period of time 
between the signing of the Joint Resolution annexing the Ha- 


86 OCTOBER, 1900. 


waiian Islands to the United States, July 7th, 1898, and the 
taking effect of the Organic Act, June 14, 1900, during which 
time, it is claimed, the islands were neither an independent sov- 
ereignty nor a part of the United States, and were somewhat in 
the condition referred to by Milton in the following lines: 

“So here the archangel paused 

Betwixt the world destroy’d and the world restored * * * 

Then, with transition sweet, new speech resumes.” 

—P. L. XII 5. 

and maintains the position to support which, it seems, the phrase 
was coined, to wit, that during this period the Constitution of 
the United States had no force or effect in the Hawaiian Islands. 
From this doctrine and position I most respectfully dissent. My 
reasons for so doing are set out at length in the opinion of the 
court in He parte Edwards, page 33 ante, and it will be un- 
necessary to repeat them here. However, as the dissenting opin- 
ion in the Edwards case is relied on as authority for denying 
the principal contention of the defendant in this case, I am con- 
strained to state that the authorities relied on, it seems, do not 
clearly support the contention claimed for them in such dissent- 
ing opinion. 

The quotation from the speech of Daniel Webster is clearly 
in point, but it is not a controlling authority, particularly so when 
it is remembered that the words quoted were uttered in the heat 
and passion of a political debate in the Senate of the United 
States. It is possibly a sufficient answer to this authority to state 
that John C. Calhoun, at the same time and place, maintained 
the opposite view and supported the same with equal learning 
and ability, and that seven years later, (1856), the Supreme 
Court of the United States approved of the views advocated by 
Mr. Calhoun and disapproved of those supported by Mr. Webster, 
and quoted in the dissenting opinion in the Hdwards case. 
Scott v. Sandford, 19 How. 450. 

The case of United States v. Dawson (15 How. 467) is not an 
authority against the opinion of the court in the Edwards case. 
The only question presented and decided in that case was one of 
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Jurisdiction—whether a defendant should be tried in the Eastern 
or Western District of Arkansas for a crime against the United 
States committed in the Indian country known as the India 
Territory, the court deciding that the “sixth amendment of the 
constitution, respecting the place of trial, applies only to crimes 
committed in the states.” This case was decided at the December 
term, 1853, and if it can be said to support the contention 
claimed, it is clearly in conflict with the opinions of the same 
court expressed at a much later date. Springville v. Thomas, 
166 U. S. 707, decided April 26th, 1897; American Pub. Co. v. 
Fisher, 166 U. S. 464, decided April 12th, 1897, and Thompson 
v. Utah, 170 U. S. 346, decided April 25th, 1898, squarely hold 
that the fifth and sixth amendments do apply to the territories 
of the United States. 

The case of Talton v. Mayes (163 U. S. 376), on which much 
stress is laid, is clearly not an authority against but is one in sup- 
port of the opinion in the Edwards case. It is expressly conceded 
in the Edwards case that the first ten amendments of the Con- 
stitution do not apply to the states and this Mayes case holds 
that the fifth amendment does not apply to the state governments 
but that it is operative on “federal powers created by and spring- 
ing from the Constitution of the United States.” It would clear- 
ly follow that the limitations contained in said amendment are a 
restriction on the powers of the Congress of the United States in 
legislating for any territory subject to its immediate jurisdiction. 

All that I contend for in this case and all that was decided in 
the Edwards case, it seems, is expressly admitted by Judge 
Townsend whose opinion, it is claimed, strongly confirms the 
views expressed in the dissenting opinion. 

“It may be admitted,” says Townsend, Judge, “that the con- 
stitutional guarantees of civil rights would apply to the territory 
under the sovereignty but not a part of the United States. Cer- 
tain civil rights which we believe belong to every one are crystal- 
ized into the negative provisions of our Constitution in order to 
prevent any wrongful and improper use of our power, and these 
may be held to control our power wherever it reaches. These 


considerations may be found to limit us in governing any terri- 
tory.” Goetze v. United States, 103 Fed. 85. 
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One of the “civil rights” which Judge Townsend asserts be- 
longs to every one and which is “erystalized into the negative pro- 
visions of our Constitution” is the right of every citizen or sub- 
ject of the United States charged with crime, except impeach- 
ment, to demand a trial by jury. It is now settled beyond con- 
troversy that the “jury trial” provided for by the Constitution is 
a jury as constituted at common law, of twelve freeholders, 
“without just exception, and of the visne or neighborhood,” and 
that a unanimous verdict is absolutely essential to a conviction. 

Webster v. Reid, 11 How. 487-460; Am. Pub. Co. v. Fisher, 
166 U. S. 464-468; Springville v. Thomas, Ib. 707; Thompson 
2 Utah, 170 U. S. 343. 

This being true it clearly follows that the defendant, having 
been convicted by the concurrence of only nine jurors, was 
denied his constitutional right of a trial by jury and that his con- 
viction was illegal and void. Ilolding the views I do on this 
question, it is not necessary to express an opinion on the other 
questions decided by the court in the opinion. 


YEE WO r. CHONG LUP YEE. 
Error TO THE Crrevir Court, Frern CIRCUIT, 
Supmitrep Jury 16, 1900. Decipep Ocroser 11, 1900. 


Frear, C.J., GALBRAITH, J., AND Circuir JUDGE STANLEY, IN 
PLACE OF PERRY, J., ABSENT. 


Section 1768, Civ. L., does not authorize a claimant of goods seized by 
the Sheriff on execution to apply for an order of interpleader. The 
Sheriff is the proper applicant. 

Such unsuccessful claimant may be required to pay the Sheriff’s posses- 
sion money caused by a stay of proceedings in consequence of such 
claim. 
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OPINION OF THE COURT BY FREAR, C.J. 


Certain goods and chattels were seized by the Deputy Sheriff 
of Hanalei, Kauai, under an alias writ of execution issued by the 
Circuit Court upon a judgment for $300 obtained by Yee Wo 
against one Chong Lup Yee in an action of assumpsit on an 
appeal from the District Court, whereupon one Chun Fu, claim- 
ing to be owner, and Sun Kwong Sing Company, claiming to be 
mortgagees of the property seized, notified the Sheriff and Yee 
Wo and his attorney, of their claims and applied to the Circuit 
Judge for an order of interpleader under Section 1768 of the 
Civil Laws. The Judge ordered that Yee Wo show cause why 
the mortgage should not be paid first out of any moneys arising 
from the sale on execution, and that all proceedings be stayed 
until the hearing and decision of that question. Yee Wo de- 
murred, chiefly on the ground that an order of-interpleader could 
be granted only on the application of the officer who had seized 
the goods and not on the application of adverse claimants. The 
Judge sustained the demurrer. The first assignment of error is 
that the Judge erred in this ruling. 

Section 1768, Civil Laws, reads: 

“When goods or chattels have been seized in execution by the 
High Sheriff, Sheriff, or other officer under process of any court, 
and some third person claims to be entitled under a bill of sale, 
chattel mortgage or otherwise, to such goods and chattels by way 
of security for a debt, the court or a judge may order a sale of the 
whole or part thereof, upon such terms as to payment of the 
whole or part of the secured debt or otherwise as they or he 
shall think fit; and may direct the application of the proceeds of 
sale in such manner and upon such terms as to such court or 
judge may seem just.” 

Plaintiff in error contends that this section should be read as 
an independent statute and not construed with reference to the 
rest of the statute and the usual rules of interpleader. We do 
not agree with him. The section is a part of the Chapter of the 
Civil Laws entitled “Interpleader,” which is Chapter 33 of the 
Laws of 1876, “An Act to Amend the Law Relating to Inter- 
pleader.” The chapter throughout relates to interpleader and 
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bears out its title. This particular section seems closely con- 
nected with the two sections immediately preceding it, which 
provide that where a claim is made to any goods or chattels taken 
or intended to be taken in execution the court or any judge 
thereof may, upon the application of the High Sheriff, Sheriff 
or other officer, before or after return of execution or before 
or after an action is brought against the officer, call before them 
or him the party obtaining process and the adverse claimant and 
exercise the powers contained elsewhere in the Act relating to 
interpleader. Section 1768 would seem to be intended merely 
to provide a course that might be pursued in a proper case of in- 
terpleader instituted under the preceding sections. This chapter 
was taken from the English statutes, our Section 1768 being 23 
and 24 Vict. C. 126, s. 13. The practice under the English 
statutes seems to have been in accordance with the above con- 
struction, and we find nothing to indicate that any other view has 
ever been taken. The usual course would seem to be for claim- 
ants to notify the Sheriff, the execution creditor and his attorney, 
oï their claims, and, then to take appropriate action at law, in 
case the Sheriff should not yield or apply for any order of inter- 
pleader. The statute of interpleader was intended to protect a 
person, such as a Sheriff, who claims no interest, against adverse 
claimants, not to protect one adverse claimant against another. 
Adverse claimants are left to their usual appropriate remedies. 

It is further assigned as error that the Judge erred in adjudg- 
ing that the applicants for the order of interpleader pay in addi- 
tion to the regular statutory costs, amounting to $17, the ex- 
penses and costs occasioned by the stay of execution, amounting 
to $153. This amount was made up of the cost of caring for and 
guarding the property and advertising postponement of sale and 
readvertising the sale. 

The claimants were not required to give security for expenscs, 
&c., and the expenses in question could not be awarded as costs 
under the ordinary schedule of statutory costs. But could they 
not be adjudged under the provisions of the interpleader act? 
The Court or Judge is authorized by Section 1762 “to make such 
cther rules and orders therein as to costs, and all other matters 
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as may appear to be just and reasonable,” and by Section 1766, 
which relates to cases of the present kind where the application 
is made by the officer, “to exercise * * * all or any of the 
powers and authorities hereinbefore contained, and make such 
rules, orders and decisions as shall appear just according to the 
circumstances of the case; and costs of all such proceedings shall 
be in the discretion of the Court or Judge.” In Smith v. Dar- 
low, L. R. 26 Ch. D. 605, it was held that an unsuccessful claim- 
ant should pay the sheriff’s extra possession money caused by the 
claim, and that the proper practice was that the charges should 
Le paid in the first instance by the execution creditor to the offi- 
cer and that the creditor should have them over against the claim- 
ant, although the claimant was often ordered to pay them directly 
to the officer. If the statutory provisions above quoted do not 
apply because this is not a case in which the application was made 
by an officer, we may rely on Section 1769 which is general and 
which authorizes the Court or Judge “to make all such other 
rules and orders therein as to costs and all other matters as may 
be just.” It is argued that the Judge erred in imposing the entire 
cost due to the delay in execution upon the claimants, inasmuch 
a: part of the delay were occasioned by the request of the execu- 
tion creditor for a continuance. The Judge may have acted on 
general principles after the analogy of the rule as to awarding 
all costs to the finally successful party or he may have thought 
that all costs should be so awarded for special reasons in this in- 
stance. There is not enough on the record to show that he erred. 
It, indeed, may be doubted whether his decision is appealable at 
all in view of Section 1771, as to which see Smith v. Darlow, 
supra. We may remark that the expense, $2 a day, of keeping 
the property in question, which consisted chiefly of bags of paddy, 
some farming implements and one Chinese bullock, all of which 
sold for $476.85 seems unnecessarily large. The total costs of 
execution appear to have been $288.45. 

The writ is dismissed. 

J. T. De Bolt for plaintiff in error. 

J. D. Willard for defendant in error. 
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WONG KWAI v. LYDIA K. DOMINIS, OTHERWISE 
KNOWN AS LILIUOKALANI. 


APPEAL From Circuit Jupex, First Crecurr. 
Susmirrep Jory 12, 1900. Decipep OctosEr 13, 1900. 


Ferrar C.J., GALBRAITH, J., AND Circuit JUDGE STANLEY, IN 
PLACE OF Perry, J., ABSENT. 


An oral acceptance by one party of a written offer signed by the other 
is sufficient to enable the former to enforce specific performance 
against the latter, notwithstanding tte statute of frauds. 

A subsequent oral contract may operate as an extinguishment of, or sub- 
stitution for the original so as to prevent the enforcement of the 
latter, or as only a modification of it, so as to permit its enforcement, 
subject to the enforcement also of the modification at the defendant’s 
option. 

A contemporaneous oral modification cannot in the absence of fraud, 
mistake or part performance, be relied on by either party. 

In the present case on general demurrer the bill for specific performance 
is held sufficient on the theory that there was a written offer signed 
by the party to be charged and accepted orally by the other and that 
if there was an oral modification it did not operate as an extinguish- 
ment of the original contract. 


OPINION OF THE COURT BY FREAR, C.J. 


This is a bill in equity for specific performance of an alleged 
agreement to lease the Ahupuaa of Lumahai, on the Island of 
Kauai. The Circuit Judge dismissed the bill on demurrer, and 
from his decree this appeal is taken. 

The agreement sought to be enforced is alleged to consist of an 
offer contained in a letter from defendant’s agent to plaintiff’s 
agent and accepted orally by the plaintiff. A translation of the 
letter, which is in Hawaiian, is on file as follows: 

“W. C. Akana; my regards to you. The offer of $5,000 for 
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the land of Lumahai for the year is at an end, therefore the high- 
est offer at this date, to wit, is $2,200, and if there is no other 
higher offer than this, then the land will belong to this person. 
Therefore, because of my aloha for Wong Kwai, I think you 
should go and tell him if he has any thought (desire) for the land, 
then he must give one hundred dollars ($100) over this offer, that 
is, $2,300 for the year; then the door will close, no person can 
turther bid; and if Wong Kwai should agree then the lease will 
be made immediately for ten years, the lease beginning on the 
1st day of January, A. D. 1900, and the lease shall be made on 
the following Monday, the 17th, paying at the same time the half 
of the yearly rental in advance, that is, $1150. If Wong Kwai 
agrees, then I will immediately draw up the document and sign 
it right away on the Monday morning and acknowledge it on 
that day, then that trouble will be at an end. You be quick, I 
am taking great consideration for his interest, because he is the 
person who has been on the land for a long time. Your true 
friend. 

(Signed) J. H. Herervne. 

Washington Place, Oct. 15th, 1898.” 

Defendant’s attorney suggests several changes in the transla- 
tion, which, if made, would not alter the decision on demurrer 
and tnerefore need not be further noticed now. 

The plaintiff alleges that Akana acted as his duly authorized 
agent and Heleluhe as the duly authorized agent of the defendant 
in this matter. 

To show acceptance of the offer assumed to be embodied in 
the letter the plaintiff alleges: 

“2. That upon the date mentioned in said Exhibit ‘A,’ to 
wit, on Monday the 17th day of October, the plaintiff met the 
said Joseph Heleluhe, agent as aforesaid, and accepted and rati- 
fied the said agreement so signed by the said Joseph Heleluhe, 
being Exhibit ‘A’ hereinbefore referred to, and the said Joseph 
Heleluhe, acting as the agent and on behalf of said defendant, 
then and there caused to be prepared and did prepare a lease of 
suid land so proposed to be leased to the plaintiff and embodying 
the terms and conditions of said lease as in said memorandum 
contained, with certain other subordinate provisions ordinarily 
incidental to leases. 

“8. That said lease so drafted by said Joseph Heleluhe, with 
a few slight amendments made by your petitioner, was then and 
there mutually agreed upon by the said Joseph Heleluhe and 
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your petitioner as being in conformity with said memorandum of 
agreement, a copy of which is hereto annexed marked Exhibit 
‘B’ and made a part hereof. 

“4, That the plaintiff has always been ready and is now 
ready to execute the said lease on his part or any other form of 
lease which will carry out the terms of said memorandum of 
agreement.” 


Exhibit “A” is the letter. Exhibit “B” is a form of lease, not 
of the whole land of Lumahai mentioned in the letter, but of that 
land with reservations or exceptions in favor of the lessor, of ten 
acres, the stream (excepting only the privilege on the part of the 
lessee of fishing therein for his own use) trees (except only for 
lessee’s own use as firewood or otherwise) and breadfruit, orange 
and lime trees. 

The defendant urges in support of the demurrer that (1) the 
letter was not an offer or a memorandum of agreement but merely 
a friendly communication of advice to make an offer, (2) if it 
was an offer, it was not accepted upon the terms upon which it 
was made and (3) if it was an offer and was properly accepted, 
the contract so made was waived or abandoned and a different 
agreement made, of which there was no memorandum signed by 
either party. 

We are not prepared to say on demurrer that the letter was not 
an offer. It is in effect alleged to have been an offer and it is 
capable of being construed as an offer. The circumstances under 
which it was written might be such as to determine whether it 
was intended as an offer or not. 

Assuming then that the letter might be construed, in the light 
of the circumstances under which it was written, as containing 
an offer or a promise to execute a lease such as is therein described 
in case the plaintiff should offer or agree to pay a rent of $2300 
a year, the question arises, whether the plaintiff complied with 
the condition named and so completed the contract, and, if so, 
what is the effect of the agreement as to the draft of the lease? 

Tt is obvious that the contract, if there was one, whose terms 
are supposed to be embodied in the letter is not the same contract, 
if there was one, whose terms are supposed to be embodied in the 
draft of the lease. If the supposed offer contained in the letter 
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had been simply accepted and no further contract had been made, 
the court could not by way of enforcing specific performance of 
the promise contained in the letter, compel an execution of the 
draft of the lease. To do that it would have to add terms which 
are not found in the letter and which could not be implied as 
usual in leases. 

The alleged promise contained in the letter was in writing and 
signed by the agent of the party to be charged. An oral accept- 
ance by the other party would be sufficient. The alleged contract 
whose terms are supposed to be set forth in the draft was not 
signed. There is no fraud, mistake or part performance to take it 
out of the statute of frauds. 

Was that contained in the lease a complete extinguishment 
of and substitution for that in the letter, or a subsequent modifica- 
tion of it, or a contemporaneous modification or variation of it, 
or was it really the only contract made? 

The Circuit Judge held that, if the offer contained in the letter 
was accepted without qualification, the agreement so made was 
subsequently waived and abandoned and the modification or new 
agreement substituted in its place, and that the latter could not be 
enforced because not in writing as required by the statute. 
Whether he meant that a subsequent modification in all cases 
amounted to a waiver or abandonment of the original, or that a 
subsequent modification of a contract concerning land must in all 
cases be in writing, is not clear. 

There is a distinction between an abandonment and a modi- 
fication, and in our opinion, on the allegations, if there were two 
contracts in this case, the one whose terms are contained in the 
draft of the lease must be regarded as a modification and not a 
waiver or abandonment of the one whose terms are contained in 
the letter. 

In such case if the former were a subsequent modification of 
the latter, specific performance could be enforced of the original 
contract in writing or, at the defendant’s option, of the contract 
as subsequently orally modified. Robinson v. Page, 3 Russ. 114; 
Price v. Dyer, 17 Ves. 358. Of course, if there were a waiver 
or abandonment, neither contract could be enforced,—the first 
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because extinguished, the second because not in writing; but 
where there is only a subsequent modification, the plaintiff may 
call for the enforcement of the original because in writing and 
not extinguished, and the court, at the desire of the defendant, 
may as a matter of equity and justice grant the plaintiff specific 
performance only on condition that he accepts the modification 
agreed upon. The plaintiff himself may set forth the modifica- 
tion and offer to perform it at the defendant’s option, or the de- 
fendant may set it up and ask for its performance. 

If the one agreement were a contemporaneous modification or 
variation of the other, it could not be relied on or introduced in 
evidence by either party, in the absence of fraud, mistake or part 
performance; for the written agreement would be taken to cover 
all that the parties agreed upon. Otherwise the rule requiring 
the agreement to be in writing would be useless. In such case 
the plaintiff would be entitled to specific performance of the 
agreement in writing irrespective of the modification. 

Was, then, the agreement whose terms are set forth in the 
draft of the lease a modification, either subsequent or contem- 
poraneous, of one whose terms are supposed to be set forth in the 
letter, or was it the only agreement made by the parties? If 
there was only a modification, the original could be enforced as 
modified or unmodified according as the modification was sub- 
sequent or contemporaneous. If there was only one agreement, 
namely, the one whose terms are set forth in the draft of the 
lease, it could not be enforced because not in writing signed by 
the party. In such case we would have to regard the offer, if any, 
contained in the letter as not having been accepted and the mat- 
ter as having remained in treaty or negotiation until the terms 
set forth in the draft of the lease were agreed upon. 

Whether there was an original contract and a modification or 
only one contract is not an easy question to decide on the alle- 
gations of the bill. It is a question of the construction of the 
bill. The rule under the common law was to construe a pleading 
most strongly against the pleader, but this was applied rather as a 
last resort when the pleading could not be satisfactorily construed 
under other rules. In equity, however, as now at law in the code 
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states, pleadings were construed more liberally, all fair and rea- 
sonable intendments being made in favor of the pleading. 
Again, specific statements control general statements where in- 
consistent. In this case, it is alleged generally that the plaintiff 
“accepted and ratified” the agreement supposed to be contained 
in the letter, and on the other hand it is alleged more specifically 
that the defendant’s agent “then and there” prepared a lease of 
the land “so proposed to be leased” and “embodying the terms 
and conditions of said lease as in said memorandum contained” 
and that said lease was “then and there mutually agreed upon 

* * * as being in conformity with said memorandum,” 
and that the plaintiff is ready and willing to execute the said lease 
or any other form of lease “which will carry out the terms of said 
memorandum”—the memorandum being the letter. It might be 
inferred from some of these allegations that all the transactions 
on the 17th of October were contemporaneous, and that the par- 
ties understood that there was but one agreement—not one in 
writing and another orally varying it. It might then be inferred 
that, since they did agree on the form of the lease, this embodied 
the one agreement that they understood they had made and that 
this was the only agreement, in which case there could be no 
enforcement. But on the other hand it is alleged definitely that 
the plaintiff accepted the agreement contained in the letter and 
some of the other allegations indicate that in preparing the form 
of the lease the parties intended merely to carry out the terms 
of the letter as they understood them—whether they regarded 
the exceptions or reservations as included in their idea of the 
words “the land of Lumahai” contained in the letter, in view ef 
previous conservations or the terms of a prior lease which the 
plaintiff then held of this land or for some other reason, we can- 
not say. On the whole, considering that the letter is capable of 
being construed as an offer and is alleged in substance to have 
been an offer, that Akana and Heleluhe are alleged to have acted 
as agents of the respective parties, that the offer is alleged to have 
been accepted by the plaintiff and that the subsequent allega- 
tions are somewhat ambiguous and inconsistent, and that the de- 
murrer is general, we feel that we ought to hold the bill sufficient, 
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on the theory that there was a contract the terms of which were 
contained in the letter—whether there was a modification of it, 
contemporaneous or subsequent, or not. 

Accordingly, the decree appealed from sustaining the demurrer 
and dismissing the bill is reversed and the case remitted to the 
Circuit Judge for further proceedings. 

C. Brown, F. M. Hatch and L. Andrews for the plaintiff. 

Robertson & Wilder for the defendant. 


BRUCE CARTWRIGHT, EDITH W. MORTON and 
MAUD AULD, Plaintiffs, v. CHARLOTTE K. IAU- 
KEA and CURTIS P. IAUKEA, Defendants. 


AppraL FROM CIRCUIT JUDGE, First Crecurr. 
Supmitrep Jury 11, 1900. Decivep Ocrozer 17, 1900. 


Frear C.J., GALBRATTH, J., AND CIRCUIT JUDGE Sranupy, IN 
PLACE OF PERRY, J., ABSENT. 


Where the evidence clearly shows that a deed, through carelessness or 
mistake of the draftsman, does not express the intention of the 
parties thereto, a court of equity will reform the same so as to ex- 
press the intention of the parties at the time of its execution. 


OPINION OF THE COURT BY GALBRAITH, J. 


Appeal from decree of the Circuit Judge of the First Cireuit 
ordering reformation of a deed. 

The facts are that on January 29th, 1876, Uwini and James 
Auld, husband and wife, conveyed by deed to Alexander J. 
Cartwright, as trustee, certain real and personal property in said 
deed described, upon trust to pay the income therefrom to the 
grantor Uwini Auld during her natural life and upon her decease 
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to pay the same for the support, maintenance and education of 
her three children, Edith, Maud and Mary Auld and her niece, 
Charlotte K. Iaukea, nee Hanks, one of the defendants, for and 
during their natural lives, and after the death of the last survivor 
the corpus and accumulated income of said property to be con- 
veyed and delivered to the heirs at law of the survivor; and upon 
certain other trusts in said deed named. That at the time of the 
execution of said deed the defendant Charlotte K. Jaukea was 
the owner in her own right of an undivided interest in certain 
of the real estate purported to be conveyed to the said trustee by 
the deed aforesaid, to wit, (a) the house and lot at the corner 
of Nuuanu and Hotel streets, Honolulu, R. P. No. 1116; (b) 
two parcels of land situated at Kauluwela, Nuuanu Valley, be- 
ing Apanas 1 and 2 of R. P. 3570; and (c) a piece of land at 
Hooulu, Waikiki, R. P. No. 2018, and also claimed an undivided 
interest in another piece of property described in said trust deed 
situated at Kamanuwai, Honolulu; that the trustee denied and 
disputed this last claim; that Alexander J. Cartwright accepted 
the trust and entered upon the discharge of his duties there- 
under. 

That shortly after the death of Uwini Auld the defendants 
and the trustee entered into negotiations, apparently, looking to 
the severing of defendants’ interest in the three pieces of prop- 
erty above enumerated and on November 23d, 1878, the defend- 
ants executed the following agreement in writing, to wit: 

“Honolulu, November 23, 1878. In consideration of the sum 
of one dollar to us in hand paid, and in consideration of the sum 
of seventeen hundred dollars to be hereafter paid, and in con- 
sideration of the execution of a deed to us of the half interest of 
the children of James and Uwini Auld in the land situated at 
Hooulu, Waikiki, Oahu, we do hereby agree to sell and convey 
to Alex. J. Cartwright, trustee of the minor children of James 
and Uwini Auld, all our right, title and interest of, in and to the 
real property at present used and occupied and in the possession 
of A. J. Cartwright, trustee as. aforesaid, and to execute and de- 
liver a good and valid deed for the same whenever requested so 


to do. 
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Subject however to the approval of the court, if deemed neces- 
sary to obtain the same. Saving and reserving any interest which 
we may have in land at Kamanuwai, which is contended upon 
part of A. J. Cartwright that parties hereto (C. P. Iaukea and 
Charlotte Iaukea his wife) have no interest in. 

CHARLOTTE K. [avuxea, 

Witness Curtis P. IAuKEA. 

Crom, Brown.” 


That, in pursuance of said agreement, on the 6th day of De- 
cember, 1878, the said trustee executed and delivered to the de- 
fendant Charlotte K. Iaukea a release of all his right, title and in- 
terest as such trustee in the tract of land situated at Hooulu; that 
the consideration recited in said deed was “of a deed executed by 
the party of the second part and ©. P. Iaukea, her husband, to 
him as such trustee as aforesaid and for other good and valuable 
considerations him moving;” that on the same day the defendants 
executed an instrument in writing whereby they conveyed to 
the said trustee “in consideration of the sum of seventeen hun- 
dred dollars to them in hand paid by the said party of the second 
part as such trustee as aforesaid?” * * * “and for other 
good and valuable considerations them moving,” released and 
quit claimed “unto the said party of the second part and to his 
successors in said trust forever” the land at the corner of Nuuanu 
and Hotel streets and the two apanas at Kauluwela, “and also 
all the right, title, interest, property possession claim and demand 
whatsoever as well in law as in equity of the said parties of the 
first part of, in or to the above described premises of every part 
and parcel thereof and the appurtenances.” That the habendum 
clause of said instrument is as follows: “To have and to hold all 
and singular the above described premises together with the ap- 
purtenances unto the said party of the second part, trustee, and 
his successors as aforesaid, upon the same trusts, terms and con- 
ditions and with the same powers and authority as are contained 
in the deed of trust hereinbefore referred to.” 

That the $1700.00, a part of the consideration recited in said 
instrument last named, was paid to the defendants; that the 
defendants did not receive from the trustee any share of the in- 
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come from the property described in the trust deed from U-wini 
Auld and her husband, nor participate as beneficiaries thereun- 
der, nor claim any interest therein until some eighteen or nine- 
teen years after the execution of the deed of release and quit- 
claim aforesaid and a few months prior to the commencement of 
this proceeding. 

The bill alleges that through mistake or inadvertance on the 
part of the trustee or of the attorney who drafted the deed of 
December 6th, 1878, from the defendants to the trustee, the 
property described in said deed was left subject to all of the 
trusts as expressed in the deed from Uwini Auld and her hus- 
band to Alexander J. Cartwright, trustee, thus continuing the 
defendant, Mrs. Iaukea, the same beneficial interest in the prop- 
erty which she had in said instrument expressly released and 
quitclaimed, whereas it was the intention of all parties concerned, 
at the time, that Mrs. Iaukea should no longer have any bene- 
ficial interest in said property, and prays for a reformation of the 
said deed accordingly. The defendants deny this and allege that 
the deed of December 6th, 1878, correctly expresses the inten- 
tion of the parties and that the defendants only intended by said 
instrument to release and quitclaim Mrs. Iaukea’s undivided in- 
terest in the property still holding and retaining her interest as 
one of the beneficiaries under the trust deed. 

The only issue presented is one of fact. Did the defendants 
know of Mrs. Iaukea’s interest under the trust deed at the time 
of making the agreement of November 23d, 1878? And did 
they execute the deed of December 6th, 1878, to A. J. Cart- 
wright as trustee with full knowledge of this interest? We be- 
lieve under the evidence that each of these questions should be 
answered in the affirmative, and that at the time of the execution 
of said deed, the defendants intended to relinquish all claim to 
the property and that it was not their intention or expectation, at 
the time, to reserve the interest of Mrs. Iaukea as cestui que 
trust under the trust deed. 

The finding of the Circuit Judge was as follows: “I believe 
upon all the evidence, however, and find that it was the intention 
and understanding of the parties at the time that the defendants 
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were releasing all of their interest, whether beneficial or equita- 
ble or otherwise, in the premises situated at the corner of Nuu- 
anu and Hotel streets, R. P. 1116, L. C. A. 48 to Kahanaumai- 
kai, and in Apanas 1 and 3 of R. P. 3570, L. C. A. 1099 to Wa- 
hinekapu, to A. J. Cartwright upon the trust named in the deed 
from Uwini other than those expressed in favor of Mrs. Jaukea. 
In my opinion the deed in question should be reformed so as to 
correctly express and carry out this intention and understand- 
ing.” 

The evidence clearly sustains this finding, and we therefore 
affirm the decree appealed from. 

Kinney, Ballou & McClanahan for plaintiffs. 

Lyle A. Dickey and W. A. Whiting for defendants. 


EX PARTE FUGIHARA ORIJEMON. 
SUBMITTED SEPTEMBER 27, 1900. DercrpEp Ocrosgr 20, 1900. 


FREAR, C.J., GALBRAITH AND PERRY, JJ. 


1 A prisoner who has been properly and legally sentenced cannot be 
released on habeas corpus simply because there is an imperfection or 
ambiguity in the mittimus; when placed in the proper custody he is 
thereafter restrained by virtue of the judgment and not by the 
mittimus. 

2 The statutes of the Territory make ample provision for bringing the 
record of the Circuit Court before the Supreme Court for review. 
The writ of habeas corpus cannot be made to serve such purpose. 

3 A prisoner sentenced by a court having jurisdiction of the crime 
charged and of the person of the prisoner is not entitled to his dis- 
charge on habeas corpus unless it affirmatively appears that the 
judgment under which he is confined is void. 
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OPINION OF THE COURT BY GALBRAITH, J. 


An original proceeding for writ of habeas corpus on the peti- 
tion of Thomas C. Ridgway, in behalf of Fugihara Oriemon, 
who it is alleged was unlawfully restrained of his liberty by L. A. 
Andrews,. Sheriff of the Island of Hawaii, in Hilo Jail, at the 
Town of Hilo, in the Territory of Hawaii; that said restraint is 
believed to be by virtue of a verdict of murder in the first degree, 
returned and entered against the said Fugihara Oriemon, at the 
July Term of the Circuit Court of the Fourth Circuit, held at 
Honokaa, Territory of Hawaii, on the 14th day of July, 1900, 
and the subsequent judgment and sentence of death rendered 
thereon, directing that said Fugihara Oriemon be taken to the 
Hilo Jail and there confined until the 21st day of September, 
1900, and then to be taken to a suitable place in the yard of said 
jail and hung by the neck until dead. 


It is further alleged that the mittimus by which the prisoner 
in held is informal, ambiguous, and illegal; that the Court issu- 
ing said mittimus had no jurisdiction of the prisoner on account 
of the illegal method pursued in drawing and empanelling the 
jury trying him; that the whole proceedings by which the pris- 
oner was arraigned, tried, convicted and sentenced were illegal 
and void for the reason that the grand jury indicting and the 
petit jury trying him were not drawn, summoned and empanelled 
according to law; that the judgment and sentence were void, 
and the prisoner was denied his constitutional right to a trial by 
jury and was convicted without due process of law. 

The writ was ordered by the Chief Justice and made return- 
able before the Court on September 17, 1900, and on motion 
the prisoner was granted a respite until October 26, 1900, as 
authorized by Section 683 Penal Laws 1897. 

The return to the writ is made by Arthur M. Brown, High 
Sheriff of the Territory of Hawaii, for himself and for L. A. 
Andrews, Sheriff of the Island of Hawaii and shows that the 
prisoner is held in custody by virtue of (1) a judgment of the 
Oireuit Court of the Fourth Circuit, Territory of Hawaii, (2) a 
mittimus issued out of said court on said judgment, (3) a death 
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warrant signed by the Governor of the Territory of Hawaii and 
also sets out a transcript of the record of the Fourth Circuit 
Court showing the drawing and empanelling of the Grand Jury, 
a copy of the indictment returned against the prisoner, his ar- 
raignment and plea, the calling and swearing of the petit jury 
and the return of the verdict. The verdict and subsequent pro- 
ceedings are as follows: 


“Territory of Hawaii 


vs. Murder, 1st degree. 
Fugihara Oriemon. j 


“We, the jury in the above entitled cause, find the defendant 
said Fugihara Oriemon, guilty as charged. 
“M. V. Hormes, foreman. 
“Honokaa, Hamakua, July 14, Territory of Hawaii, 1900, 


“The jury being polled, each answered yes, this is my verdict. 
Defendant was then remanded to the custody of the Sheriff. 

“That afterwards, to wit, on July 17th, 1900, upon motion of 
the Deputy Attorney General of the Territory of Hawaii, in 
open court, the defendant was brought before the Court, and 
after being asked if he had any thing to say why sentence of 
death should not be pronounced upon him in accordance with 
the verdict returned by the petty jury, the sentence of the court 
was duly pronounced upon said defendant according to law, in 
words and figures following: 

“Tue Court: Tell him that a Grand Jury of the Territory of 
Hawaii have found an indictment against him for Murder in 
the first degree; that in pursuance of that indictment he was 
arraigned before the Bar of this court and put upon his trial 
for that charge; that a lawfully constituted jury composed of 
citizens of the United States and of the Territory of Hawaii 
have found him guilty of wilfully and deliberately, and with 
premeditated malice, murdering a fellow countryman, named 
Sakuda Menezo. The law of this Territory is that anyone found 
guilty of murdering shall suffer the penalty of death. Ask 
him if he has anything to say why the sentence of this court 
shall not be passed upon him now? (Defendant said he would 
like to have a new trial.) Tell him that the sentence of this 
court is that you Fugihara Oriemon, a Japanese, he taken hence 
to the Tilo Jail in the Town of Tilo, within the District of 
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South Hilo, Island of Hawaii and Territory of Hawaii, and 
within the jurisdiction of this court, and from thence to the 
place of execution within the enclosed yard of said jail, and that 
on Friday, Sept. 21st, A. D. 1900, between the hours of ten 
o’clock in the forenoon and three o’clock in the afternoon of 
said day you then and there suffer the punishment of death by 
being hanged by the neck until you are dead, and may God have 
mercy on your soul. 

“Whereupon the defendant, in pursuance and direction of a 
mittimus issued out of said court and directed to the Sheriff, 
was remanded to the custody of said Sheriff of Hawaii, who on 
the date and time announced in said sentence by said court is 
ordered to execute the sentence of the court.” 

The death warrant was as follows: 

“Dears WARRANT. 


TERRITORY of HAWAI. 


“To ArtHur Morean Brown, Esq., 
“High Sheriff, Territory of Hawaii. 

“GREETING: 

“Wuernas, Fuermaga Oniemon, of Hamakua, Island of Ha- 
waii, was indicted for the crime of Murder in the First Degree 
on Monday, July 9th, A. D. 1900, by a Grand Jury, duly 
drawn, impanelled and sworn for the July Term of the Circuit 
Court of the Fourth Judicial Circuit begun and holden at Ho- 
nokaa, Island of Hawaii, on the 5th day of July aforesaid; and 
that thereafter on the 10th day of July aforesaid the said Fuer- 
HARA ORIEMON was arraigned before said Circuit Court of the 
Fourth Judicial Circuit; and that thereafter on the 13th day of 
July aforesaid said defendant was placed on trial before a petty 
jury, duly impanelled and sworn to try him, for the crime as 
charged in said indictment, and that thereafter on the 14th day 
of July aforesaid the said defendant was convicted of the crime 
of Murder in the First Degree for the killing of one Suxupa 
Mınrzo at Hamakua, Island of Hawaii aforesaid; and that 
thereafter, in pursuance of said conviction and of the law in 
such case made and provided, he, the said Fuermara ORIEMON, 
was, on the 17th day of July aforesaid, sentenced by the said 
Circuit Court to be taken thence to the Hilo Jail in the town of 
Hilo, within the District of South Hilo, Island of Hawaii, Ter- 
ritory of Hawaii, within the jurisdiction of said court and from 
thence to the place of execution within the enclosed yard of 
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said jail, and that on Friday, the 21st day of September, A. D. 
1900, between the hours of ten o’clock in the forenoon and 
three o’clock in the afternoon of said day, and then and there 
suffer the punishment of death by being hanged by the neck 
until he is dead. 

“Now Turrerorg, you are hereby commanded that, laying 
aside all excuses, vou obey, fulfill, execute and perform all and 
every matter and thing specified in said sentence of the said 
Circuit Court of the Fourth Judicial Circuit, and that further 
you do make due return to the said Circuit Court of the Fourth 
Judicial Circuit of your action under this Warrant. 

“Wirness my hand and the Seal of the Territory of Ha- 
(Seal) wali at the Capitol Building in Honolulu, 
this fifth day of September, A. D. 1900. 
“(Signed) Sanrorp B. Dore. 
“By the Governor: 
“(Signed) Henry E. Cooper, 
“Secretary of the Territory.” 


By the return it is made to appear that the prisoner was sen- 
tenced by a court having jurisdiction of the crime charged and of 
the person of the prisoner and that he was restrained by virtue 
cf such sentence and the death warrant issued by the Governor 
of the Territory as provided by law. This showing alone is suffi- 
cient to warrant the court in discharging the writ and remanding 
the prisoner. 

The statutes of the Territory contain ample provision for 
bringing the proceedings of the Circuit Court, in every case, be- 
fore this Court for review and correction of error that may be 
made to appear. In view of this fact no good reason exists for 
using or attempting to use the writ of habeas corpus, in this 
jurisdiction, as a writ of error. As a general rule such use can- 
not be made of the writ. 

“The writ of habeas corpus cannot be used as a writ of error. 
Mere error in the judgment or proceedings, under and by virtue 
of which a party is imprisoned, constitute no ground for the 
issuance of the writ.” Church, Habeas Corpus, Sec. 372. 

Chief Justice Fuller speaking for the Supreme Court of the 
United States says: “We reiterate what has so often been said 
before, that the writ of habeas corpus cannot be used to perform 
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the office of a writ of error or appeal.” In re Swan, 150 U. S. 
648, and again in a later case: “The general rule is that the writ 
of habeas corpus will not issue unless the court, under whose 
warrant the petitioner is held, is without jurisdiction; and that 
it cannot be used to correct errors.” In re Belt, 159 U. S. 100. 
To the same effect are the following cases in the Hawaiian Re- 
ports: In re Hoopai, 10 Haw. 610; In re Titcomb, 9 Haw. 131; 
and In re Piipiilani, 7 Haw. 95. 

This fundamental rule governing the issuance of the writ of 
habeas corpus seems to have been overlooked, for none of the 
matters alleged in the petition go to the jurisdiction of the court 
but are mere errors of proceeding that could only be corrected 
when brought before this court in a proper manner. 

It is contended that the mittimus is “informal, ambiguous and 
illegal.” If this were admitted to be true it cannot be corrected 
in this proceeding nor is it a reason for the discharge of the 
prisoner. 

When the prisoner was conveyed to the Hilo Jail the mittimus 
had performed its function. He was thereafter restrained by 
virtue of the judgment and the mittimus was no necessary part 
of the authority of the Sheriff for his detention. 

“A prisoner who has been properly and legally sentenced to 
prison cannot be released simply because there is an imperfection 
in what is commonly called the mittimus. A proper mittimus 
can, if needed, be supplied at any time, and if the prisoner is 
safely in the proper custody, there is no office for a mittimus to 
perform.” Church, Habeas Corpus, Sec. 375. 

The Supreme Court of New York said on this subject: “But 
the relator was not detained or required to be detained by virtue 
of any warrant. He was detained by virtue of the judgment of 
the court, and that judgment was a sufficient authority for his 
detention. The warrant of commitment is simply an authority 
and direction to the sheriff or other officer to convey the prisoner 
to the penitentiary. That needs not necessarily to be left with 
the keeper. If he has no other evidence of his authority he 
should have that. But if the officer who brings a prisoner to the 
penitentiary furnished the keeper with a certified copy of the 
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judgment of the court, then that is sufficient evidence of the 
keeper’s authority, and he needs to have no other.” The People 
Es Rel. v. Baker, 89 N. Y. 465. 


The objection to the drawing of the petit jury that tried the 
prisoner and to the manner of summoning and empanelling the 
grand jury that returned the indictment against him are at most 
errors of proceeding that could only be reviewed when brought 
before this court on exceptions or by writ of error in the man- 
ner provided by the statute. 

It is further contended that the judgment is void for the rea- 
son that the court in pronouncing the same fixed the day of ex- 
ecution without authority of law for so doing. 

This position is clearly untenable. Even if it were admitted 
that the court had no power to fix the day of execution this would 
not render the judgment and sentence void. The most that could 
be claimed for it would be that the judgment was erroneous. 

Mr. Justice Miller speaking for the Supreme Court of the 
United States said: “An imprisonment under a judgment cannot 
be unlawful unless that judgment is an absolute nullity; and it 
is not a nullity if the court has general jurisdiction of the sub- 
ject, although it should be erroneous.” In re Coy, 127 U. 
S. 757. 

Again Mr. Justice Jackson speaking for the same court said: 
“We think the principle is established that where the court has 
Jurisdiction of the person and of the offence, the imposition of a 
sentence in excess of what the law permits does not render the 
legal or authorized portion of the sentence void, but only leaves 
such portion of the sentence as may be in excess open to attack.” 
United States v. Pridgeon, 153 U. S. 62. 

It is also claimed tħat the prisoner was convicted without due 
process of law in this that he was denied his constitutional right 
tc a trial by jury. While this allegation is rather broad and 
general we are led to state that so far as the petition and return 
show it seems that the prisoner was tried and convicted accord- 
ing to the “law of the land.” He had his day in court. He had 
the assistance of counsel, was indicted by a grand jury and tried 
and convicted by the unanimous verdict of a petit jury of twelve 
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free holders, summoned from the body of the country where the 
crime was committed. 

The Supreme Court of the United States announced the con- 
trolling rule in this case, to wit: “Under a writ of habeas corpus 
the inquiry is addressed not to errors, but to the question whether 
the proceedings and the judgment rendered therein are, for any 
reagon, nullities, and unless it is affirmatively shown that the 
judgment or sentence, under which the petitioner is confined, is 
void, he is not entitled to his discharge.” United States v. 
Pridgeon, 153 U.S. 63. — 

The prisoner having failed to show that the judgment under 
which he is restrained is void, is not entitled to his discharge. 

Let the writ be discharged and the prisoner remanded to the 
custody of the sheriff. 

C. C. Bitting and Thos. C. Ridgway attorneys for prisoner. 

John W. Cathcart, Deputy Aity.-General, for the sheriff. 


WAHIAWA SUGAR COMPANY, Ltd., v WAIALUA 
AGRICULTURAL COMPANY, Lid. 


ORIGINAL Action to Quer Tire. 
Sussarrep SerremBer 19, 1900. Decrmep Oorosxe 24, 1900. 


Garesrarru, J., J. W. Catucart, Eso., anp Auserr F. Jupp, 
EsQ., OF THE BAR, IN PLACE oF Frear, C.J. ann Perry, J., 
DISQUALIFTED. 


The Supreme Court of the Territory of Hawaii is an appellate court 
and has no original jurisdiction to hear and determine the stat- 
utory action to quiet title. 

That part of Section 1773 of the Civil Laws of 1897, ; guthiorintig such 
actions to be commenced in the Supreme Court, was repealed by 
Section 80 of Chapter 57 of the Session Laws of 1892. 
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These proceedings were brought under Chapter 118 of the 
Civil Laws of 1897, being Chapter 18 of the Laws of 1890, “To 
Provide for the Quicting of Titles, Estates and Interests in Real 
Property.” 

The complaint, in its form, complies with the provisions of 
the statute. To the complaint the defendant demurred, chal- 
lenging the jurisdiction of this Court. The plaintiff joined in 
demurrer, and argument was had. 

Chapter 18 of the Laws of 1890 gave to the Supreme Court 
and the Circuit Courts original jurisdiction to hear and determine 
causes of this kind. At that time the Supreme Court exercised 
both original and appellate jurisdiction, and all the machinery 
necessary for the drawing of juries and the conduct of causes 
nist prius was supplied to the Supreme Court by statute. 

In Section 80 of Chapter 57 of the Laws of 1892 is set forth a 
list of laws specifically repealed by that Act. 

The statute under which these proceedings were brought is not 
among the laws there enumerated. The general repealing part 
of that section is as follows: 

“And all laws or parts of laws, whether herein enumerated or 
not, which are inconsistent with the provisions of this Act, are 
hereby repealed or amended to conform to the provisions of this 
Act.” 


The statute on which the plaintiff relies, claiming that this 
Court has jurisdiction to hear and determine this case, not being 
specifically repealed by Chapter 57 of the Laws of 1892, can the 
two statutes be so reconciled as to give force and effect to both? 

The plaintiff, relying on the doctrine that “it is presumed to 
be the legislative intent that a statute once enacted is enacted 
for all time,” argues that the two statutes are perfectly harmon- 
ious, and that both should stand. 

We cannot adopt this view. It is true that repeals by implica- 
tion are not favored, and that two conflicting statutes should be 
construed so that both may be sustained if possible; but in this 
case we cannot reconcile the conflict between the two statutes, 
and the latter statute must prevail in so far as they do conflict. 
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The title which the makers of the laws of 1892 gave to Chap- 
ter 57 is a clear index to the legislative intent. They called it 
“An Act to Reorganize the Judiciary.” That they intended to 
deprive the Supreme Court of all original jurisdiction, except in 
so far as original jurisdiction is needed to aid this Court in its 
appellate functions, and in Habeas Corpus cases (see Sec. 
1164 Civil Laws) we have no doubt. Section 36 of the Act, 
which states the jurisdiction of the Circuit Court, and Section 51, 
which sets forth that of the Supreme Court, clearly do not con- 
template that the Supreme Court is to have original jurisdiction 
in actions at law tried before a jury in the ordinary manner. 

And in Section 79 of the Act we find further proof that the 
Legislature intended to repeal the law on which the plaintiff 
relies in so far as it gave to this Court original jurisdiction in 
causes of this nature. That section, in its third paragraph, reads 
as follows: ‘Civil actions and suits which before the 1st day of 
January, 1893, shall have been filed in the office of the Clerk of 
the Supreme Court, shall, if term cases, be returnable before the 
First Circuit Court, and, in chamber cases, before the Judge of 
the First Circuit Court at Chambers.” 

In Kahoiwai v. Limaeu, 10 Haw. 507, is clearly expressed 
the understanding that the law of 1890 to which we have re- 
ferred provided for an action at law in common form, which 
would be placed upon the jury trial calendar and heard in the 
ordinary manner. This construction of that statute we adopt. 

So, had the plaintiff in this action filed his declaration in the 
office of the Clerk of this Court say on the last day of the year 
1892, this case would have been transferred by the Act to the 
Circuit Court of the First Circuit. We cannot hold that such a 
transfer was to be made for any reason other than that the 
Supreme Court, by force of the Act, was to be deprived of 
its jurisdiction in such cases as would be tried in term time. 

We therefore hold that Chapter 18 of the Laws of 1890 
(Chapter 113 of the Civil Laws of 1897) was repealed by Sec. 
80 of Chapter 57 of the Laws of 1892, in so far as it gave to this 
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Court original jurisdiction over the form of statutory action 
therein provided. 


Demurrer sustained, and action dismissed. 

Kinney, Ballou & McClanahan and H. A. Bigelow for 
plaintiff. 

Hatch & Silliman for defendant. 


GEORGE U. HIND, ©. A. SPRECKELS, RUDOLPH 
SPRECKELS, G. WEMPE, WM. CARSON, H. D. 
BENDIXEN, JAS. H. NELSON, M. O. SIVERSEN, 
F. O. JOHANSEN, GEO. A. NELSON, N. J. McLEOD, 
G. M. FAGENLUND, J. S. IIELLINGSEN, JOHN 
PILTZ, and HENRY M. WETHERBEE, v. WILDER’S 
STEAMSHIP COMPANY, a corporation. 


APPEAL FROM Circuit Junar, First Ciroo. 
SUBMITTED SEPTEMBER 22, 1900. Decipep OcrosrrR 25, 1900. 


Frear, C.J., GALBRAITH AND PERRY, JJ. 


The general rule is that when a steamship and a sailing vessel ap- 
proach each other at sea, it is the duty of the steamship to keep 
out of the way of the other vessel, and in such case it is the duty 
of the sailing vessel to keep her course, Possible exceptions may 
arise, but the case at bar is not one of them. 

In such a case, it is the duty of the steamship, from the moment the 
sailing vessel is seen, to watch with the highest diligence her 
course and movements so as to be able to adopt such timely 
measures of precaution as will necessarily prevent the two boats 
coming in contact. 

In a case of collision, the fact that the lights of the sailing vessel were 
not placed as required by law, will not defeat recovery by her 
owners for her loss, if such misplacing of the lights did not in 
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any way contribute to the collision and the same was caused by 
the negligence and incompetence of the officer in charge of the 
steamship, 

Upon the evidence in this case, the steamship held to be in fault, 


OPINION OF THE COURT BY PERRY, J. 


This is an appeal from a decree of a Judge of the Circuit Court 
of the First Judicial Circuit in Admiralty. The libel was filed 
against the Wilder’s Steamship Company, a Hawaiian corpora- 
tion, the owner of the steamship “Claudine,” for the loss of the 
barkentine “William Carson,” of which the libellants were the 
owners, through a collision with the “Claudine” alleged to have 
been caused by the negligence of the officers and crew of the lat- 
ter ship. 

The collision occurred at about 8:40 o’clock on the evening of 
the 27th of December, 1899, in the Kaiwi or Oahu Channel at 
a point distant from the harbor of Honolulu about ten or twelve 
miles, the Claudine striking the Carson near the cathead on the 
starboard bow. The Carson filled rapidly and in a few minutes 
turned over on her starboard side and sank. The wreck was sold 
at auction for five hundred and fifty dollars. The barkentine was 
a new vessel, being then on her first trip, and was, just prior to 
the collision, of the value of fifty-five thousand dollars. 

The Claudine, carrying the lights required by law, placed in 
accordance with law, left the port of Honolulu on the day named 
at about 6:50 o’clock p. m., and proceeded on her course East 
three quarters South, at a rate of speed of about ten knots per 
hour bound for Lahaina on the Island of Maui. At about 7:45 p. 
m. second mate McNeill went on duty on the bridge, relieving 
Captam Weisbarth. From that time until the collision McNeill, 
and one Fisher at the wheel, were the only men on duty on deck. 
MeNeill’s testimony is that about half past eight o’clock he saw a 
bright light ahead bearing East or three quarters to half a point 
off the port bow, that he watched it for a little while, five minutes 
or so, and that it changed its bearing to a little on the starboard 
bow; that at this time, the quarter-master wishing to be relieved, 
he, McNeill, absented himself from the bridge for two minutes or 
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thereabouts in quest of another quartermaster, leaving no one on 
the bridge during that time. McNeill says that returning to the 
bridge, he still saw the light, moving to starboard, and then two 
bright lights close to each other and watched them for six or 
seven minutes longer. McNeill then left his post a second time, 
again without a substitute in his stead, and went to the saloon in 
search of the captain to inform him of the fact that he had seen 
alight or lights. This errand occupied him about a minute, and 
immediately upon reaching the bridge, he ordered the helm hard 
to port and, one or two seconds later, blew the whistle. This was 
about one or two minutes before the collision. Shortly after the 
blowing of the whistle the captain appeared on the bridge, fol- 
lowed, a little later, by McAllister, the first mate. At this point, 
the evidence of the men on the Claudine becomes contradictory 
as to what occurred. McNeill says that the captain gave three 
orders, first, “put her on her course,” second, “hard to starboard,” 
and, third, “hard to port.” Fisher, on the other hand, says that 
but two orders were given, the first by MeNeill, “hard to port,” 
and the second by the captain, “hard to starboard,” and that he 
had put the helm to starboard when the vessels struck. We be- 
lieve the helmsman’s evidence as to the number of orders to be 
correct. All are agreed that no attempt was made to stop or slow 
down the Claudine or to reverse her engines. 

The Carson, then fifty-one days out from Neweastle, N. S. W., 
on that evening entered the Kaiwi Channel from the northerly 
side and was sailing in said channel on her way to Honolulu at 
the estimated rate of about two and one half or three knots per 
hour. From the time that she first sighted the Claudine, at about 
8:15 p. m., until the collision occurred, she kept her course, what- 
ever that course was. The barkentine was well manned and car 
ried all the lights required by law of sailing vessels, to wit, a 
green light on the starboard side and a red light on the port side, 
but these were not fixed in the manner required by Jaw, i. e., so 
as to shine at all times from two points abaft the beam to straight 
ahead. They were so placed on the rigging of the spanker mast 
that when the ship was sailing with square yards and booms and 
sails well over the side, there was a certain angle from straight 
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ahead outwards within which the light on that side would be ob- 
secured. 

It is undoubted that when a steamship and a sailing vessel ap- 
proach each other at sea it is the duty of the steamship to keep 
out of the way of the other vessel, and it is equally well settled 
that in such case it is the duty of the sailing vessel to keep her 
course, so as not to confuse those on board the steamer and so as 
rot to render unavailing any manoeuver of the latter. Instances 
may possibly occur where this general rule would not apply, but 
they are at best extremely rare. There is nothing in the case at 
bar to take it out of the general rule. For the respondent in this 
case it is contended that the collision was due, not to any neg- 
ligence on the part of the Claudine, but to the failure of the Car- 
son to comply with the requirements of the statute as to the plac- 
ing of her side-lights, in other words, that owing to its position, 
the starboard light was invisible to the Claudine and that in con- 
sequence thereof the officer in charge of the Claudine, McNeill, 
was misled into the belief, until it was too late to avoid the col- 
lision, that the Carson was a steamship at a considerable distance 
away and that there was ample sea-room for avoiding her. 

In this connection it becomes important to determine what the 
course of the Carson was from the time she was first sighted from 
the Claudine until the collision. Counsel for respondent con- 
tends that that course was nearly head on to that of the Claudine. 
The evidence, however, does not support this view. The cap- 
tain, the second mate and the helmsman on duty, all swear posi- 
tively that the Carson was sailing on a southwest course. None of 
the men on the Claudine, nor any other witness in the case, gives 
any direct testimony to the contrary; but we are asked to disre- 
gard the direct evidence just referred to, on the ground that, as 
it is claimed, the testimony of these same men, to wit, Captain 
Piltz, second mate Nelson, and helmsman Daniel McDonald, 
and that of seamen Andrew Young and Alexander Campbell, 
on the subject of the time when the Claudine’s gide-lights became 
visible, is inconsistent with the theory that the Carson was sailing 
on a southwest course and is consistent only with the theory that 


116 OCTOBER, 1900. 


she was sailing on a course nearly head on. A brief examination 
of the evidence will not be out of place. 

Second mate Nelson, having testified that he first saw the 
Claudine a few minutes after eight o’elock, either coming out 
of the entrance of Honolulu Harbor or just outside of the en- 
trance, and that the Carson was then ten or twelve miles distant, 
was next asked: “Ilow was the steamer heading?’ A. “I 
eould see her side-lights then, but I see them shut the lights 
afterwards. I saw her red light first and then a minute or two 
afterwards I saw her green light.” Q. “Whieh way was she 
coming?” A, “Right to our starboard side.” Q. “What else 
did you observe as she was coming towards you—did you hear 
any signal from the steamer? A. “When she was probably 
half a mile off, something like that distance, she appeared to head 
for our starboard quarter and looked like she might strike us. 
All at once she blew one whistle and ported her helm and then 
struck us on the starboard bow.” This witness does not attempt 
to fix the time when he saw each or hoth of the lights, and fur- 
nishes no facts whereby to fix the time when the Carson crossed 
the course of the Claudine. It would be unfair to interpret his 
evidence as meaning that he saw both side-lights when the Carson 
was ten or twelve miles away,—it is agreed that those lights 
would not be visible for a distance of more than two or three 
miles—bnut if it were the fact that he saw both lights from a dis- 
tance of ten or twelve miles, and if that is to be accounted for on 
the theory that the Carson was on the extended line of the 
Claudine’s course at that time, then, since the Carson was in the 
same relative position to the Claudine at about four or five min- 
utes prior to the collision, her course must have been practically 
head on and the vessels would have certainly cleared cach other 
when the Claudine ported her helm. 

McDonald testified: “Went to the wheel at cight o’clock, and 
a few minutes after eight I saw a light on the starboard beam, 
and I could make out that it was a steamer. I saw both lights, 
red and green, and then lost sight of the red light and saw the 
green light plainly, and then all at once I lost sight of the green 
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light and saw the red light again. The collision took place four 
or five minutes after.” Q. “About five minutes after?’ A. 
“Yes.” * * * Q. “When did you first observe the steam- 
er’s headlight?” A. “A few minutes after eight.” Q. “That 
was sometime before the collision took place?” A. “Yes.” Q. 
“When did you first see the side-lights of the steamer with refer- 
ence to the time the collision took place?’ A. “About twenty 
minutes past eight. I saw it was a steamer.” Q. “How did you 
know it was a steamer?” A. “I saw her red and green lights 
out, and I saw the mast-head long before then and from that I 
knew she was a steamer.” Q. “Can you tell the court, from what 
you have said with reference to the side-lights of the steamer, 
in what way she shifted her course if at all—you were heading 
southwest?” <A. “Yes. I first saw the steamer coming this 
way, and the bright light first, and she came closer I saw the red 
and green lights. I lost sight of the red light and saw the green 
light, and I thought she would clear.” * * * Q. “How 
long after you first saw the red and green lights of the steamer did 
the red light disappear and you only saw the green? How long 
was it that you saw both lights?’ A. “Only for a few minutes, 
when I first saw the steamer, a little after eight o’clock.” Q. 
“How long did that condition of affairs keep where you only saw 
the green light—was it until just before the change of course?” 
A. “TI saw both red and green first and then lost sight of the 
red and I could see the green plainly, and all at once I lost sight 
of the green and saw the red and then’ they blew the whistle.” 
Q. “Just before you lost sight of the green?’ A. “Yes.” 
This witness’ estimates of the passage of time are clearly incorrect 
and unreliable. Minutes to him seem to have been of short dura- 
tion. He fixes the change of the Claudine’s course, i. e., the time 
when he lost the green light and saw the red, as happening five 
minutes before the collision, while the great preponderance of 
evidence shows that that was an interval of not more than one or 
two minutes. If his estimate that he first saw the side-lights 
of the steamer at 8:20 o’clock, i. e., twenty minutes before the 
collision, was based on the same standard of measurement, then 
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he actually saw those lights together about six or seven minutes 
before the collision. 

Andrew Young says: “I was walking the deck and I saw the 
steamboat shortly after I came on deck, and I saw both lights, 
and they were making for our stern at right angles, and he ported 
his helm and blew his whistle and run right into us.” Q. “State 
to the court what direction, with reference to your course, the 
steamer was steering before the collision when you saw the mast- 
head light?” A. “They were coming fair on to us. I could see 
his three lights.” Q. “The masthead light and the other two 
lights?” A. “Yes, and the green and the red lights.” * * * 
Q. “How long after she ported helm before she struck the Car- 
son?’ A. “As near as I can guess, about three or four min- 
utes.” * * * Q. “Just before the steamer blew her whistle 
and ported her helm, did you see both or only one light?” A. 
“I saw both lights?’ Q. “You saw both lights from the time 
you saw the first lights until the helm was ported?” A. “Yes.” 
Q. “And then the green was shut off and you saw the red?” 
A. “Yes.” Q. “As long as you saw both lights, she was headed 
for your vessel?” A. “Yes.” Q. “For which part of the ves- 
sel?” A. “About midships.” Young makes no attempt at fix- 
ing definitely the time when these various lights were seen, fur- 
ther than that the collision occurred three or four minutes after 
the Claudine’s helm was ported, a different estimate from that 
given by any other witness. It is simply another illustration of 
the fact that it is well nigh impossible for a number of men, sit- 
uated as those were, to agree on the details, whether as to the 
order or time of their happening, of events which immediately 
precede or accompany a disaster of that kind. 

Alexander Campbell first saw the masthead light, then the 
green light and then the red light. Whether through inattention, 
or for whatever reason, he did not see the green and the red lights 
together at any time prior to the collision. 

The substance of Captain Piltz’ testimony on this subject is 
that he first saw the green and the red lights together at 8:27 
o'clock and that these continued in view until 8:35 when he 
lost the red and saw the green only; that about three or four min- 
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utes later he lost the green and again saw the red and that one or 
two minutes after that the vessels struck. If the Claudine first 
ported her helm just one minute before the collision, then the 
Carson crossed the Claudine’s course less than three minutes be- 
fore the collision, but if two minutes elapsed between the porting 
of the helm and the collision, then the crossing of the courses may 
have taken place about six minutes before the collision, the two 
vessels being then nearly one and one quarter miles apart. That 
would be at about 8:34, at which time, Captain Piltz says, both 
lights were visible. We do not understand that with vessels thus 
separated, one of them going at the slow rate stated, the two 
lights are visible only for an instant. Much depends upon the 
actual rate of speed of the Carson and perhaps also upon the 
effect of the swell of the sea upon the Claudine and the steadi- 
ness or unsteadiness of the latter’s course. Moreover, the cap- 
tain, too, may have erred in his estimates of time. Although he 
endeavors to be exact in his statement of minutes, he relies only 
upon his judgment and recollection. The period during which 
the two lights were together visible to him may well have been 
three or four minutes shorter than that testified to by him. It 
would not be safe or right to allow inference or argument based 
on such very fine differences in calculations of time made with 
reference to events such as those that happened on that evening, 
to overcome the direct and positive evidence of the three wit- 
nesses named that the Carson was sailing on a southwest course. 
If there was a deliberate conspiracy on the part of those three 
men to testify falsely as to the course, Captain Piltz at least 
should be credited with intelligence enough to have seen the 
effect of fixing the visibility of the Claudine’s two lights at too 
early a time; and he would in such case have attempted to shape 
his testimony accordingly. 

The undisputed fact that the two vessels swung together upon 
striking is proof corroborative of the other evidence that the 
Carson’s course was southwest. 

Upon this and all the other evidence in the case, therefore, we 
find that the Carson’s course was southwest and that the green 
light was visible to those on board the Claudine. That light was 
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in fact seen by McAllister, the chief officer of the steamer, when 
he came on the bridge after the porting of the helm and the 
blowing of the whistle, and about thirty seconds, according to his 
estimate, before the collision. This is sought to be explained by 
counsel for the respondent on the theory that the Carson luffed 
to avoid the blow, but there is no evidence that will justify such 
a finding. Bearing in mind the relative positions of the vessels 
at that time, it follows necessarily that the Carson’s green light 
was in an even better position, prior to the porting of the helm by 
the Claudine, to be seen by the officers of the latter vessel. Either 
it was seen by McNeill or it was not. If it was, no sufficient ex- 
cuse has been shown for his failure to keep out of the Carson’s 
way; if it was not, then it must have been due to inattention to 
duty, for he insists that his eyesight is good. MeNeill’s defense 
of himself is that, when he reached the bridge on the return from 
his search for the captain he thought the other vessel was still a 
long distance away and that there was ample sea-room, but his 
actions disprove this claim. Immediately on reaching the bridge. 
he gave the order, “Hard to port, light right ahead,” following 
the order at once with the blowing of the whistle. This indicates 
that he knew that the other vessel was very close to him. In this 
connection we are forced to believe that had McNeill remained 
continuously at his post instead of leaving it to call the captain, 
he would have realized the situation sooner and need have had 
no difficulty in keeping out of the way. He showed gross negli- 
gence and incompetency in twice leaving his post under the cir- 
cumstances. As remarked by the trial judge, from his whole tes- 
timony it is apparent that he (McNeill) was either recklessly 
careless of the significance of a moving light at sca or so wanting 
in confidence in his ability to manage a ship approaching possible 
danger that he failed to do his duty. 


Reverting again to McNeill’s claim that he was misled into be- 
lieving and did believe, when he ported his helm, that the Carson 
was then a long distance away, he says in support of that claim 
that the captain, on reaching the bridge, inquired why the whistle 
had been blown and that, on having his attention called to the 
light or lights ahead, he said, “the light is too far away to see any 
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side-lights. Keep on the course again,” and that he, McNeill, 
thereupon gave the order to “starboard” the wheel. If the cap 
tain had in reality ordered the Claudine to be put back on her 
course, that fact would certainly be of great weight as tending to 
show that the officers of the Claudine were misled as to the posi- 
tion of the Carson. It is an important point in the evidence. The 
testimony of the helmsman, that the only orders given were one 
by the second mate “hard to port,” and one by the captain, “hard 
to starboard,” has been already referred to. Another item that 
we cannot allow to pass unnoticed, is the absence of Captain 
Weisbarth from the witness stand. His testimony on this point 
would have been of great value as tending to absolve the Claud- 
ine from blame, i. e., if McNeill’s statement is true. The failure 
of the respondent corporation, in view of the great care it has 
exercised and of the expense it has undergone in preparing for 
the trial, to produce the master as a witness, is a suspicious cir- 
cumstance. 

Our finding, then, is that the collision was due to the neg- 
ligence and incompetence of the second mate of the Claudine and 
that the misplacing of the lights of the Carson did not contribute 
thereto. 

The law is vlear that under these circumstances the liability 
„for the loss rests upon the respondent. 

“The failure of a vessel to comply with the navigation laws in 
regard to lights is such negligence as will defeat recovery by the 
owners of the delinquent vessel for injuries received by it, if the 
absence of the proper lights in any way contributed or tended to 
bring about the collision, the other vessel not being at fault. But 
where the evidence shows that the collision resulted from other 
causes, and not from such failure to exhibit proper lights, the 
delinquent vessel is entitled to recover notwithstanding such 
fault.” —Spencer on Marine Collisions, Sec. 28. 

“Tf a vessel disregards the provisions of a statute, the burden 
is on her to show in case of a collision that the accident was not 
owing to such neglect; but if it is shown that the breach of the 
statutory provision did not in any degree contribute to the col- 
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lision, the violation of the statute will have no effect.” —1 Par- 
sons on Shipping and Admiralty, 595, 596. 

“The true construction of this is, that if the rule has been vio- 
lated or omitted to be obeyed, and yet such violation of the rule 
does not occasion the collision, it is the same as if it had not been 
violated at all.” —Mackay v. Roberts, 9 Moore, P. C., 368, cited 
in 1 Parsons Shipping and Admiralty, 596, n. 1. 

“Neither can the want of a light on board the Phantom influ- 
ence the decision; it did not in any degree contribute to the dis- 
aster, and could have exercised no influence in preventing it: for 
there was nobody on the deck of the brig to see it, and to exhibit 
& light in return, or hail her on her approach.”—Cohen v. The 
Mary T. Wilder, Taney 573. 

“The regulations for the government of pilots required that 
the Griswold should have side lights. She had none. It cannot 
be denied that the omission to comply with this regulation was 
a negligence rendering the owners of the Griswold liable for all 
damages resulting from their non-compliance with it; but unless 
the collision resulted from the absence of the side lights, or their 
absence contributed to the disaster, the omission to provide and 
use them is not a matter in extenuation of or in defence of the 
defendant’s wrong.” —W. T. Co. v. N. J. N. Co., 51 N. Y. 872. 

See also Morrison v. The Central Steam navigation Co., 8 
Exch. 731; The Livingstone, Swabey, Adm., 519, 521; The S. 
H. Crawford, 6 Fed. 906; The Panther, 24 Eng. Law & Eq. 
588, 589; New Haven S. & T. Co. v. Vanderbilt, 16 Conn. 420, 
429. 

The following, also, is in point, though on another branch of 
the case at bar. We approve of the rule there stated. “Nautical 
rules require, that where a steamship and sailing vessel are ap- 
proaching on opposite directions, or on intersecting lines, the 
steamship, from the moment the sailing vessel is seen, shall watch 
with the highest diligence here course and movements, so as to 
be able to adopt such timely measures of precaution as will neces- 
sarily prevent the two boats coming in contact.”—The Carroll, 8 
Wall. 302, 306. 
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We affirm the decree appealed from except as to the sum of 
five hundred and fifty dollars, proceeds of sale of the wreck, 
which sum should be deducted from the amount awarded below. 
This item was evidently overlooked in the preparation of the 
decree appealed from. The cause is remanded to the Circuit 
Judge of the First Circuit with instructions to modify the decree 
in accordance with these views. 

Paul Neumann for libellants. 


Kinney, Ballou & McClanahan for respondent. 


SARAH YOWELL v. MANUEL GOMES. 
APPEAL FROM Circuir Junek, Turp Circuit, IN CHAMBERS. 
SUBMITTED SEPTEMBER 18, 1900. Decpen Ocroser 29, 1900. 


Frear, C.J., GALBRAITH anD Perry, J.J. 


The evidence in this case held sufficient to support the findings of 
fact made by the trial court. 


OPINION OF THE COURT BY PERRY, J. 


This is an action of replevin instituted in the District Court of 
North Kona, Island of Hawaii, wherein the plaintiff prays for 
restitution of nine head of cattle valued at the sum of eighty-six 
dollars and for twenty-five dollars damages for their detention. 
From the judgment of the District Magistrate an appeal was 
noted to the Circuit Judge of the Third Circuit in chambers. 
After trial, the latter tribunal rendered a decision, ordering 
restitution of the cattle to the plaintiff, without damages. From 
this decision defendant appealed to this court. 

The statute of 1898, Act 44, which permits an appeal from 
the decision of any District Magistrate to the Circuit Judge of 
the same circuit in chambers, provides that “in all such cases so 
appealed no other or further appeal on any question of fact shall 
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be allowed.” Upon this appeal, then, if it has been properly 
taken, questions of law only are open for consideration and the 
findings of fact made by the Circuit Judge cannot be disturbed 
if there is any evidence to support them. The question of 
whether or not the appellant’s failure to specify in his appeal the 
points of law relied upon renders the appeal invalid, has not been 
raised by counsel in this case and no opinion is now expressed 
thereon. 

The main issue between the parties is this: plaintiff claims 
that in 1891 her father, Daniel Barrett, made a gift to her of 
the nine head of cattle involved in the action or of other cattle 
of which the nine are the issue. On the other hand, the defend- 
ant, who purchased the cattle from W. S. Yowell, plaintiff's 
husband, claims that said cattle or other cattle of which these 
were the issue were given by said Barrett to Yowell himself in 
1881 and were the property of Yowell and not of his wife. The 
Circuit Judge, after hearing the evidence offered on both sides, 
found that the gift was to the plaintiff in 1891. An examination 
of the record shows that Mrs. Yowell and one other witness, 
Makaukane (k), gave positive testimony to the effect that Daniel 
Barrett had made the gift to her in 1891. There was ample evi- 
dence to support the finding of the trial judge. Questions as to 
the credibility of the witnesses and the weight of the evidence 
were for him to pass upon. The finding cannot be disturbed. 

The second question raised by counsel at the argument in this 
court, is that the gift, if any, in 1891 was to Mrs. Yowell and 
her children and that therefore the action cannot be sustained 
for non-joinder of parties plaintiff. The evidence on this point, 
while not entirely clear and satisfactory, is sufficient to sustain 
the finding of the court below that the gift was to the wife alone; 
and, if that was the fact, no question of non-joinder arises, 

It is further contended by counsel for defendant that if the 
gift was in fact made to Mrs. Yowell in 1891, the plaintiff is 
now estopped from claiming the cattle by reason of her conduct 
in representing to the world that her husband was her agent for 
their sale. This defense is now presented for the first time and 
is utterly inconsistent with the position taken by the defendant 
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himself in the district court and before the Circuit Judge. In 
each of those trials his claim was that he had bought the cattle 
from Yowell and that they belonged to Yowell. He never 
recognized Mrs. Yowell as the owner, declined to so recognize 
her when, two or three days after the sale, she said to him that 
she was the owner, and did not at any time claim that he was 
misled by anything she said or did into believing that her hus- 
band was acting as her agent in the transaction. Defendant's 
theory and contention in both of those courts was that the gift 
was to Yowell in 1881 and that the latter was the owner of the 
property sued for at the time of the sale. We cannot hold as 
matter of law that the court below erred in finding on the evi- 
dence or proceeding on the theory, without making any specific 
finding, that Mrs. Yowell was not estopped by her conduct from 
setting up that the cattle were hers. 

The appeal is dismissed and the cause remanded to the Circuit 
Judge of the Third Circuit for such further proceedings as may 
be proper. 

Smith & Parsons for plaintiff. 

J. A. Magoon for defendant. 


R. R. HIND, Appellee, v. N. ©. WILLFONG, TAX AS- 
SESSOR, Appellant. 


Apprat From Tax Arrear Court, Tump Taxation Drvision. 
Susmirrep SEPTEMBER 26,1900. Duzcrpep Octoszr 29, 1900. 
Freagr, C.J., Garprarra anD Perry, J.J. 

Where the valuation placed on property for taxation by the Tax yee 


Court is fair and just an appeal by the tax assessor cannot be 
sustained. 


126 OCTOBER, 1900. 


OPINION OF THE COURT BY GALBRAITH, J. 


An appeal from the decision of the Tax Appeal Court of the 
third taxation division, district of Kohala, Island of Hawaii, Ter- 
ritory of Hawaii. The record in this case shows that the appel- 
lee, R. R. Hind, returned for taxation, for the year 1899, Hawi 
plantation, located at Kohala, Island of Hawaii, at a valuation of 
$223,351.00; that the tax assessor for said district increased this 
valuation to the sum of $287,500.00; that from this increased 
valuation the tax payer, the appellee herein, appealed to the Tax 
Appeal Court for said district, that a hearing was had before 
said court and a number of witnesses were examined for each of 
the parties to the controversy; that at the conclusion of the hear- 
ing the members of the Tax Appeal Court were unanimous in 
the opinion that the valuation placed on said property by the 
assessor was excessive and made an order reducing the amount 
thereof to $265,000.00, being the same as the valuation for the 
preceding year; that from said order the tax assessor, appellant 
herein, noted and perfected an appeal to this court. 


The Supreme Court of the Republic of Hawaii in the elabor- 
ate and exhaustive opinion rendered in the tax assessment appeal 
cases, 11 Haw. 235 to 245, announced the rules that should gov- 
ern and clearly points out the various elements that should be 
taken into consideration by tax assessors in valuing property for 
taxation purposes, The tax laws of the Territory are the same as 
those of the Republic at the time said opinion was rendered. 

The tax assessor relies principally for the correctness of his 
valuation on the fact that the court placed a valuation on this 
property for taxation for the year 1897, (11 Haw. 252,) of 
$287,500.00 and the acquisition of additional lands by the ap- 
pellee. The appellee contends that the valuation placed on the 
plantation for the year 1897, was based on evidence showing an 
average yield of two and fifty-five one-hundredths tons of sugar 
per acre and a net profit for the year’s business; while the evi- 
dence for the year 1899 shows a yield of only one and one-fifth 
tons per acre and no profit but a possible Joss on the year’s busi- 
ness; that the rainfall in the district is decreasing each year and 
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that irrigation by pumping at this time is an experiment and that 
the additional lands are leaseholds held at high rental and that 
it is problematical whether they will be a source of profit or loss 
to the plantation and that these leaseholds were taken into con- 
sideration by the court in fixing the valuation for the year 1897. 

We are convinced that the evidence supports the contention 
of the appellee and fully sustains the Tax Appeal Court in reduc- 
ing the valuation placed on the property by the assessor to the 
amount of the assessment thereon for the preceding year, and 
that an appeal therefrom by the assessor cannot be sustained. 

The appeal is therefore dismissed and the order of the Tax 
Appeal Court placing a valuation on Hawi plantation for taxa- 
tion for the year 1899 of $265,000.00 is affirmed. 

Kinney, Ballou £ McClanahan for appellee. 


Lorrin Andrews and O. S. Smith for appellant. 


OOKALA SUGAR PLANTATION COMPANY v. JOHN 
WILSON. 


Exceptions FROM Circuit Court, First Crecorr. 
Susmirrep Avevsr 8, 1900. Decrpep OcrorrrR 29, 1900. 


Frear, C.J., Garsraitu, J., anp W. A. Wuirine, Esq., oF THE 
Bar, IN PLACE or Perry, J., ABSENT. 
Parol evidence is admissible for the purpoge of removing latent am- 
biguities and locating the land described in a Patent, 
In construing a Patent and locating the land all parts of the Patent 
must be considered, and mistakes in certain calls may be corrected 


by reference to other calls and the land to which they are ap- 
plicable. 


OPINION OF THE COURT BY FREAR, C.J. 


This is an action of assumpsit brought by the plaintiff as ten- 
ant of the defendant to recover an alleged excess of rent claimed 
to have been paid under a mutual mistake of facts. 
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The defendant leased to the plaintiff the land in the District 
of Hamakua, Island of Hawaii, covered by Royal Patent (Gr.) 
2376 to Kama and Peniamina, at an annual rental of seven dol- 
lars per acre. The plaintiff paid rent eight years and a half for 
an area represented by A B © E on the diagram and then 
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claimed that the true area was as represented by A B C D, the 
difference in area, represented by D C E, being about forty 
acres, and brought this action for the amount, $2,975, paid for 
these forty acres and ten acres more during that period. The 
only part in question in this court is the forty-acre tract. 


The defense was two-fold, (1) that the plaintiff, having been 
put in possession of D C E by its landlord, was estopped from 
denying the latter’s title thereto, and (2) that D C E is in fact 
included within the boundaries of defendant’s land. 

The case was tried by the court, jury waived, and judgment 
rendered for the defendant upon the second ground of his de- 
fense, the court assuming for the purposes of the case that the 
first ground was untenable. 


The question was whether the westerly boundary of the land 
covered by the grant was © D or C E. The burden was on the 
plaintiff to show by a preponderance of evidence, in order to 
maintain its action, that the correct line was C D. The case 
comes here on twelve exceptions to the admission of evidence, 
an exception to the decision of the court on the ground that it 
was contrary to the law and the evidence and exceptions to all 
findings of fact and rulings therein, and to the overruling of a 
motion for a new trial. The only exceptions now relied on are 
those taken to the admission of parol evidence with reference to 
the location of the boundary in dispute. 

The notes of survey are in English as follows: 

“Grant 2,376, Kama and Beniamina, Niupea and Kaapahu, 
Hamakua. 

Compass courses corrected for 8° variation. Begin at Gov- 
ernment Road, West edge Kaiwiki Gulch, and running— 

1. N. 7° 00’ W. 2,400 feet to a puhala tree on sea bluff 
crossing Kaholo Gulch at 5 chains. 

2. N. 68° 00’ W. 2,000 feet along sea coast to Keehia. 

3. S. 12° 00’ E. 3,200 feet. 

4. Due East 1,250 feet along Government Road to initial 
point, containing 140 acres.” 


The Grant is in Hawaiian. The portion (translated) deserib- 
ing the land follows the notes of survey in the main, but differs 
from them in several particulars. For instance: 
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The second course is described, not as running along the sea 
coast, but as running to the boundary (not corner) of Keehia. 

The third course is described as running to the Government 
Road. 

The fourth course is described, not as along the Government 
Road, but as running to the initial point. 

The course and distance of each side is given. These, plotted, 
without reference to the monuments mentioned, make the figure 
A F G H, which both parties agree is incorrect, every course 
and every distance, excepting, as claimed by the plaintiff, the 
last distance, being erroneous. 

Taking the monuments into consideration, it is agreed that 
the initial point is at A and that the first call runs to B, a point 
described as a Puhala tree on the precipice overlooking the sea, 
although the course and distance both differ widely from those 
mentioned in the Patent. It does not appear just how the point 
B was found, unless on the testimony (parol evidence) of old ree 
idents, as at the time the survey was made the entire coast line on 
this land was thickly wooded with Puhala trees and the tree tes- 
tified to as now or recently at B was too young to have been there 
at the date of the Patent. 

The second ceall is likewise agreed to be erroneous as to the 
course and distance specified in the Patent. The plaintiff, rely- 
ing on the notes of survey, contends that the natural monument 
mentioned (the sea coast) controls the course, and that the arti- 
ficial monument (the land of Kechia) controls the distance. The 
defendant agrees with this. And yet the notes of survey are 
parol or extraneous evidence, inasmuch as under our laws the 
Patent controls and this does not mention the sca coast in con- 
nection with this call, and it does not require this line to run to 
the corner of Kechia but merely to its boundary. Jf the pre 
seribed course were followed, unmodified by extraneous evi- 
dence, it would run to a point south of C on the line of C P. 
(There is a diagram on the face of the Patent which shows that 
this course runs along the coast, but at present we are considering 
only the description contained in the Patent.) 

The third and fourth calls may be considered together. It is 
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agreed that the third is grossly erroneous as to the distance speci- 
fied and the fourth as to the course. The notes of survey name 
no monument in connection with the third call but describe the 
fourth as along the road to the initial point, while the Patent des- 
cribes the third as running to the road and the fourth merely as 
running to the initial point. As matter of fact the fourth does 
not run along the road all the way, (see diagram) or, if it doe, 
then the 1,250 feet do not run from the initial point the whole 
distance to D, the point contended for by the plaintiff. 

The area called for by the courses and distances in the Patent 
(A F G H) is 95 acres; that mentioned in the Patent, 140 
acres; that of plaintiff’s plot. A B © D, 177.5 acres; and that of 
defendant’s plot, A B C E, 218.3 acres. 

The plaintiff contends that the first and second calls are def- 
initely fixed by monuments and that the third course (disregard- 
ing the distance) and the fourth distance (disregarding the 
course) when taken in connection with the monument mentioned 
(the road) and the initial point, will, after allowing for such 
slight errors as might be expected under the circumstances, close 
the survey and that parol evidence is inadmissible to control the 
third course and the fourth distance. 

It is settled that if there is a patent ambiguity, that is, one 
apparent on the face of the grant, parol evidence is inadmissible 
to explain it. In such case the grant is void. It is also settled 
that if there is no ambiguity, patent or latent, parol evidence is 
inadmissible to vary or contradict the terms of the grant. In such 
case the question is one of construction to be determined by the 
court upon a consideration of the grant itself. But it is equally 
well settled that if there is a latent ambiguity, that is, one aris- 
ing from matters outside the grant, parol or extraneous evidence 
is admissible to explain it, for if it arises aliunde it may also be 
explained aliunde. It is also settled that parol evidence is ad- 
missible when the question is one of location as distingushed from 
cne of construction, that is, such evidence is admissible to con- 
nect the land with the grant or to apply the grant to the land. It 
is also settled that in construing a grant and locating the land all 
parts of the grant must be considered, and that mistakes in certain 
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calls may be corrected when shown to be mistakes by other calls 
taken in connection with the land. It is also settled that although 
as a rule natura] monuments control artificial monuments and 
the latter control courses and they in turn control distances and 
these control areas, yet any of these may control any others where 
that appears to be the intention as gathered from the entire grant 
and its application to the land, for the object is to ascertain the 
intention, and monuments and courses and distances for instance 
as a rule control areas because they are as a rule more certain and 
there is less likelihood of a mistake being made as to them, but 
where this reason fails the rule itself fails. 

Now looking at this Patent and the land to which it applies in 
the light of these principles, what do we find in support of the 
respective claims for © D and C E? If we look at the deserip- 
tion in the Patent alone we have no difficulty in plotting the fig- 
ure A F G H. There is no patent ambiguity. But both par- 
ties agree that every course and every distance, except perhaps 
the last distance, is found to be erroneous when an attempt is 
made to apply the Patent to the land. Then in order to get 
either © D or C E, we first lay off A B, the first call, disregarding 
both course and distance, and being governed as to distance by a 
terminal natural monument, the precipice overlooking the sca, 
not by any monument as to course,—fixing this by parol evidence 
in the shape of testimony of old residents. Then we lay off B C 
disregarding both course and distanee, and being governed as to 
course by extraneons evidence found in the notes of survey, (dis- 
regarding for the present the diagram on the Patent) and as to 
distance by the boundary of Keehia. So far both parties agree. 
Then we lay off either C D or C E disregarding in either ease 
the distance, being governed as to this by the terminal monu- 
ment, the road, and disregarding the course slightly in the case 
of € D and more in the ease of C E. We then lav off DA or E 
A disregarding the course in each case, being governed as to this 
by the initial point, and disrcgarding the distance in the case of 
EA. 

Then the plaintiff, in order to get C D, would have us regard 
the third course and fourth distance as substantially correct as 
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matter of law because they happen to close the survey if we dis- 
regard not only the third distance and the fourth course and the 
monument (the road) mentioned in connection with the fourth 
course in the notes of survey which we had to consult in order to 
get the second course, and if we disregard in addition all the mis- 
takes made in connection with the first and second calls and the 
area, which had to be corrected before we could get to where the 
third course and fourth distance would close the survey. 

The defendant, in order to get C E, would have us regard the 
Patent as a whole and in connection with what it refers to, name- 
ly, the land covered by it and the adjoining land of Keehia, and 
contends that when so taken it shows that C E is the correct line, 
for the following among other reasons. In the first place, con- 
sidering that every statement made in the Patent by way of des- 
cribing this land is known to be erroneous, except the third course 
and fourth distance, there is to begin with a strong probability 
that these also are incorrectly stated. Secondly, there are certain 
considerations which not only make this practically certain, that 
C D and D A are incorrect, but also make it practically certain 
that C E and E A are approximately correct. (1) Call three 
runs to Keehia. It is therefore necessary to locate Keehia, but 
in doing so it is found that the description in the Patent of Kee- 
hia, the survey of which was made by the same man, one Young, 
who made the survey in question, is as erroneous as that in the 
Patent in question both as to courses and distances, but that by 
reference to the monuments mentioned, its east boundary is found 
to be P Œ. But in order to get this, the whole survey has to be 
swung to the east about 14°, on one of its southern corners as a 
pivot, the reason being that the surveyor applied the correction 
for the variation of the needle the wrong way. This naturally 
suggests that he might have done the same thing in the case of 
the survey now in question. If, acting on this idea, the figure A 
F G H is swung to the east twice the variation of the magnetic 
from the true meridian, that is, 16° (the notes of survey show 
that the surveyor took 8° for the variation) we get the figure 
A X Y Z, which closely resembles in shape the figure con- 
tended for by the defendant. This would largely explain the 
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mistakes in the courses. There would still be some error which 
could perhaps be explained by the fact that Young was not a 
professional surveyor and probably had poor instruments and 
did not pretend to great accuracy, as he did not take account of 
fractions of degrees in his courses or anything but multiples of 
fifty in his distances. It is notorious that in those days, the early 
fifties, much of the surveying in these islands was done by in- 
competent men and with poor instruments. It may be, also, that 
the line A B is located incorrectly too far to the east. There 
seems to be no certainty that it was located accurately. It will 
be noticed that Y Z is approximately parallel to C E, the line 
claimed by the defendant. (2) As to distances, it is noticeable 
that A B and C E, opposite sides, are each about 32% longer 
than the distances called for in the Patent, and that B C and E A, 
also opposite sides, are about 68° and 69 % respectively longer 
than the distances called for in the Patent. It is not probable 
that this was accidental. Just how the mistake was made does 
not appear. It may have been through mistakes in triangulation, 
or through using a chain of a different length from that which 
the surveyor supposed he was using or through mistakes in con- 
verting feet into chains or vice versa. For instance, A B is 3,160 
feet in length. The distance given in the Patent is 2,400 feet. 
If Young used a surveyor’s chain of 66 feet and thought it a 50 
foot chain and laid off 48 chains, he would by converting them 
into feet, get the 2,400 feet mentioned in the Patent, although 
he actually measured 3,160 feet, the real distance. 66 exceeds 
50 by 32° as 3,168 or 48 chains does 2,400. The surveyors who 
located the land as A B C E give a different explanation, hav- 
ing learned that Young at one time in fact used in connection 
with other surveys a fifty foot chain and thought it a fifty link 
chain. But this evidence as to other surveys was excluded by the 
trial judge so far as it bore on this question and we shal] not con- 
sider it. We rely, as did the trial judge, in this part of the dis- 
cussion, simply on the similarity of the pereentages of the excess 
of opposite sides on the Jand over the corresponding sides in the 
description in the Patent and suggest possible ways of accounting 
for this on the theory that the similarities were not mere acci- 
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dental coincidences. This theory is further borne out by evi- 
dence of a most significant character appearing upon the face of 
the Patent itself. We have already alluded to a plot or diagram 
on the Patent. It is represented by A M N O on the diagram 
herein after being swung to the east twice the variation of the 
needle. It is made, as there expressly stated, upon a scale of 12 
chains to an inch. This shows, taken in connection with the des- 
oription, that the surveyor did attempt to convert chains to feet or 
vice versa. According to this scale the line A M corresponding 
to A B does in fact measure about 48 chains or 3,168 feet; the 
opposite line corresponding to C E or C D measures about 63 
chains or 4,158 feet, which is much nearer the length of C E 
than that of C D and may be regarded as fairly accurate consid- 
ering the distance measured and the rough and wooded nature of 
the land; and the line O A corresponding to E A or D A meas- 
ures about 30 chains or 1,980 feet, which is very much nearer 
E A than D A. The second call on the diagram differs consid- 
erably from B C on account of the angle O A M having been in- 
correctly plotted. But it is very significant that the angle at O, 
on the Patent at the other end of the fourth call is approximately 
the same as that at E and not that at D. 

If the notes of survey are used to determine course two by the 
sea, they also destroy the plaintiff’s contention as to course and 
distance four, if the monument, the road, controls. If the dia- 
gram on the Patent is used to determine course two by the sea, 
it also destroys plaintiff’s course and distance three and distance 
four. If neither notes nor diagram are used to determine course 
two by the sea, the course named in the Patent must be followed, 
which would run from B to a point south of C on C P, in which 
case plaintiff’s course three on which it relies would be destroyed 
if the line were run to D, and, if it were not run to D, but fol- 
lowed the course named in the Patent it would destroy plaintiff’s 
distance four on which it relies. 

The Circuit Court held that the plaintiff had failed to prove, 
as it was obliged to do in order to sustain its case, that the line 
C D was the correct one. It so found apparently from a consid- 
eration of the Patent itself and without regard to the evidence 
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objected to. It then went further and found on all the evidence 
that C E was the correct line and added that this was also the 
practical construction put upon the description for many years by 
the parties hereto and their predecessors, including the Govern- 
ment, which is the owner, and the lessces, of the adjoining land 
P O E, which is now leased to the plaintiff. We cannot say 
that the trial court erred. Indeed, if a new trial were ordered, 
on the ground that extraneous evidence was improperly consid- 
ered, the trial judge would be more likely than at the first trial 
to find against the plaintiff, considering that at the first trial it ap- 
parently paid little or no attention to the extraneous evidence in 
so far as it found against the plaintiff and that since then in this 
court much additional ground has been discovered in the Patent 
itself to sustain the conclusion of the trial judge. But in our 
cpinion little if any evidence was improperly admitted. Evi- 
dence as to mistakes made by the same surveyor in other surveys 
in the same district was, upon plaintiff’s objection, ruled out so 
far as it was sought to be introduced for the purpose of explain- 
ing the mistakes in this survey. It was admitted to some extent 
only by way of testing the conclusions of the surveyors who had 
located this land, whether for the plaintiff or for the defendant. 
This disposes of four of the exceptions. We express no opinion 
as to whether such evidence was properly ruled out so far as the 
other ground is concerned. Another exception was taken to the 
allowing of the question whether if the survey in question were 
swung around double the variation of the needle as was done in 
the case of Keehia, it would explain in any way the difference 
between the course A B and that mentioned in the Patent. This 
question could be answered as well by any one looking at the 
diagram as by the witness and whether the question were proper 
or not, it could do no harm. Another exception was taken to the 
question asked of a surveyor as to his conclusion as to the loca- 
tion of the land, the objection being based on the ground that the 
surveyor should confine his conclusion to certain reasons or 
grounds. His reasons or grounds could be tested on cross-ex- 
amination. Another exception was taken to the question whether 
the witness had learned anything since making the survey to lead 
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him to believe © D was not more correct than © E. There was 
no valid objection to this question. The force of his answer 
would depend on what he had learned and how he had learned 
it, not on when he had learned it. Two exceptions were taken 
te the admission of evidence that the defendant delivered pos- 
session and p‘aintiff’s manager took possession up to the line C 
E under the lease. The object of this was to support the defense 
of estoppel which the court assumed for the purposes of the case 
was untenable. Two exceptions were taken to testimony as to 
what action a certain surveyor had taken as the representative of 
the government, this being offered to show that the government, 
which owned the adjoining land which also the plaintiff held 
under lease, had after careful investigation admitted that C E 
was the correct boundary. The trial court apparently did not 
consider this in finding that the plaintiff had failed to prove that 
C D was the correct line. It mentioned it as one of similar mat- 
ters in finding that C E was the correct line. The evidence prac- 
tically amounted to a statement of the surveyor’s conclusion as 
to the correct line. Whether, it was properly admitted or not we 
need not say. If it was not, it is clear that its rejection would 
have made no difference in the findings of the trial judge. 

The plaintiff relies largely on Hall v. Haton, 139 Mass. 217. 
That case recognizes the principles upon which we have proceed- 
ed and contains nothing inconsistent with the reasoning and con- 
clusions in this case. The application of these principles in that 
case led to a different conclusion because the facts were different. 

The exceptions are overruled. 

Kinney, Ballou & McClanahan for the plaintiff. 

L. A. Thurston for the defendant. 
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MARY C. ALDRICH, HELEN B. KING, HENRY 8. 
SWINTON, HELEN M. SEAL, and NORMAN 
BROWN by W. C. KING, his next friend v. PRISCILLA 

E. HASSINGER, ANNIE H. TURTON, HENRIETTA 

E. ROSS and DOUGLAS K. BROWN. 


APPEAL FROM Crrcurr Junar, Friese Circu. 
Susmirrep Ocroger 4, 1900. Dicipep Ocroper 29, 1900. 


GALBRAITH AND PERRY, JaJa, anv J. A. Magoos, Esq., oF THE 


BAR, IN PLACE oF Frear, CJ., DISQUALIFIED. 


M., being at the time grievously ill and about to die, and desir- 
ing to make a final disposition of her property either by will 
or by deed of trust so that said property should go to her 
five nephews and nieces, requested N., her most trusted friend 
and adviser, between whom and herself confidential relations 
existed, to assist her in effectuating that desire and intention. 
S., taking advantage of her great crust and confidence in him and 
fraudulently intending to obtain the absolute title to the property 
for himself, persuaded her to execute 1 deed, which he prepared 
and which did not express the trust dccired, by leading her to 
believe that he would hold th» property cubject to that trust and 
that he would carry out her derie and intention concerning the 
same. Held, that S. in his lifetime held the property as a trustee 
er malfecio, and that since his desth his heirs have held and now 
hold the same as trustees, for the use of the five nephews and 
nieces and a conveyance ordered accordingly. 


OPINION OF THE COURT BY PERRY, J. 
(J. A. Magoon, Esq., dissenting). 


These proceedings were instituted on the 10th day of Novem 
ber, 1891, before a Justice of the Supreme Court ».tting, m 


Chambers, as a court of equity, Ly Mary C. Aldrich, Helen B. 
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King, Harriet N. Brown, Helen M. Seal, Henry S. Swinton, 
Charles E. S. Swinton, and Douglas K. Brown and Norman 
Brown, by William C. King, their next friend, complainants, 
against W. James Smith, respondent. The main prayer of the 
bill is that respondent be declared to hold certain property there- 
in particularly described and situate in Honolulu, Oahu, as trus- 
tee for the use of certain of the complainants named. The case 
was tried and submitted during the month of December, 1891. 
and in January, 1893, the Justice before whom the trial was had 
resigned his office without having rendered a decision. W. Jas. 
Smith died on the 22d of March, 1896, and on the 15th of May 
of the following year a bill of revivor was filed, reciting the fact 
of the respondent’s death and praying that Priscilla E. Hassin- 
ger, Henrietta E. Ross and Annie H. Turton, his heirs at law, 
be substituted in his stead as parties defendant and that the suit 
stand revived against them, in the same plight and condition as 
it was in before the death of the respondent. 

In June, 1897, the cause, as revived, was submitted to a Judge 
of the Circuit Court of the First Circuit, who, in the month of 
October following, filed a decision and a decree in favor of the 
complainants. For certain defects in the matter of parties to the 
bill of revivor, that decree was reversed and the case remanded. 
Douglas K. Brown, too, having come of age and deeming his 
interests to be adverse to those of the other complainants, moved 
that his name be stricken from the record as that of a party 
plaintiff. His motion was granted, and he was subsequently 
made a party defendant. Other proceedings were had and final- 
ly the case, entitled as above, was again, in July of this year, 
argued before another Judge of the First Circuit, who also ren- 
dered a decision and signed a decree granting the relief prayed 
for in the original bill. The cause now comes to this court on 
appeal from that decree. 

At this point, we wish to call attention to the fact that in the 
decree entered July 21, 1899, which purports to revive the orig- 
inal suit and to place it in the same plight and condition as it was 
in just prior to the death of W. Jas. Smith, the name of Charles 
E. S. Swinton as a party plaintiff is omitted and that of Helen 
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M. Seal is included as a party plaintiff. This was, apparently, 
by an oversight, or a clerical mistake. That decree itself recites 
that Charles E. S. Swinton was one of the original plaintiffs; and 
a stipulation, dated November 24. 1891, is on file, whereby all 
the parties concerned agree that “the name of Helen M. Seal 
may be stricken from the record as that of a complainant and 
that her name may be added as that of a party defendant, with- 
out necessity of amending the bill of complaint, that the bill shall 
be considered as though it had been so amended, that a copy of 
the bill may be handed to the attorney in fact of said Helen M. 
Seal, who will accept service thereof, and that the trial of the 
issues herein may thereupon proceed as though no change had 
been made in the parties hereto.” The decree of October 24 
1899, makes the title of the suit as revived the same as does 
that of July 21, 1899, excepting only that the name of Douglas 
K. Brown is added as that of a defendant. If this was in fact 
due merely to an oversight or clerical mistake, the decrees should 
be corrected by the court below. 

The allegations of the original bill are, in brief, as follows: 
That complainants are respectively related to the late Martha 
C. Swinton, thus: Henry S. Swinton and Charles E. S. Swinton 
as brothers, Helen M. Seal as sister, Mary C. Aldrich, Helen B. 
King and Harriet N. Brown as nieces, and Douglas K. Brown 
and Norman Brown as nephews, and that these complainants are 
the only heirs at law of said Martha C. Swinton; that Douglas 
K. Brown and Norman Brown are minors; that said Martha C. 
Swinton was possessed in her own right, during her life of a cer- 
tain piece of Jand described; that Martha C. Swinton died on or 
about August 4, 1891; that for several months prior to her death, 
she suffered from a malady which finally resulted in her death 
and which, toward the close of her life, confined her to her room 
and bed; that for many years past it had been and, at the time of 
the execution of the deed hereinafter mentioned, was the in 
tention, desire and purpose of said Martha C. Swinton to so 
leave and dispose of her said property that, at her death, its bene- 
ficial ownership, use and occupancy should be secured to her 
nephews and nieces above mentioned, in equal parts and rights 
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and to the exclusion of all other persons; that for many years 
prior to and at the time of her death, Martha C. Swinton and 
respondent Smith sustained friendly and confidential relations, 
the one to the other, and that during all of said period said res- 
pondent was the most trusted friend and adviser of said Martha 
in regard to her property and business transactions; that within 
a few weeks of her death, Martha, realizing that her end was near 
and desiring and intending to arrange her property affairs in the 
manner above stated, summoned said respondent into conference, 
to advise her as to the best method of so disposing of said property 
as to attain said object and that in the course of the conference 
which then followed, said defendant advised and persuaded said 
Martha C. Swinton that the only safe manner in which to carry 
out the intention and purpose of said Martha C. Swinton to so 
secure to her said nieces and nephews the said property, in man- 
ner as aforesaid, was to make a conveyance thereof to said de- 
fendant, in trust for, and to the use of said nieces and nephews of 
said deceased; that among other reasons adduced by defendant to 
persuade said deceased into adopting such course as aforesaid, was 
the expense of probate proceedings for the establishment of a last 
will and testament, and the uncertainty of being able to sustain 
a will of said deceased in favor of her said nieces and nephews, 
in case of a contest thereof by the brothers and sister of said de- 
ceased above named; that in consequence of said representations 
to said deceased, by and on the part of said defendant, and which 
said deceased then and there believed, she, said deceased, was 
then and there induced and persuaded to execute, acknowledge 
and deliver the deed in question; that the respondent, being the 
confidential adviser as aforesaid «nd well knowing the desire and 
purpose of said Martha, seeking £ selfish and fraudulent advan- 
tage in respect of said property, deceived and persuaded Martha 
into the belief that said deed, so executed by her, would secure 
to her nieces and nephews the beneficial ownership of the said 
property, and promised and assured Martha that he would hold 
said property under said deed in trust for and to the use of said 
nephews and nieces; that since the death of Martha said respon- 
dent has denied the trust character of said conveyance and claim- 


, 
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ed the sole legal and beneficial ownership in said property and 
denies that said nephews and nieces have any right, equitable 
or otherwise, therein; and that said deed was obtained by mis- 
representation and fraud, and does not represent the wish, pur- 
pose or intent of the grantor. 


The prayer is as already stated above, and, in the alternative, 
that respondent be ordered to convey the property to the nephews 
and nieces named. A general prayer of relief is also added. 

Respondent in his answer admits the relationship of the parties, 
the minority of the two nephews, the ownership by Martha of 
the property mentioned, adding that it was conveyed to her by 
him in 1868 for no consideration other than the affection and 
friendship which he bore towards her; admits the facts stated in 
the bill concerning Martha’s illness, except that he says that she 
was confined to her bed for only a few days; denies the truth of 
the averments concerning Martha’s intention as to the disposal 
of her property; admits the existence of friendly and confidential 
relations between himself and Martha and the fact that he was 
her most trusted friend and adviser in regard to her property and 
business transactions; denies the truth of the allegations as to 
how he obtained the deed and states the facts on that subject to 
be these: that about three or four weeks before the death of said 
Martha C. Swinton, she sent for the defendant to come and talk 
with her about the disposition of her property in case she should 
not recover from the illness from which she was then suffering; 
that said Martha C. Swinton then and there told him that she did 
not want to show any partiality toward any of her relatives in the 
distribution of her property, and that she did not wish to leave 
it in such a manner that they could divide it up or dispose of it, 
as she desired that it might remain intact in order that they might 
all of them at all times have a place where they could live if 
they met with reverses or were unable to provide themselves with 
a home elsewhere. She also staied to the defendant that there 
were so many of them, she was afraid that unless there was some 
cue person having control of the matter, they would get to 
squabbling among themselves and cause trouble; that the said 
Martha C. Swinton, without suggestion on the part of the de- 
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fendant, stated that she had thought of making a will, but was 
afraid of the uncertainty of establishing a will, and thought it 
had better be done by deed, thus placing the property in a way 
that by his deed or will it might eventually go to the relatives 
whom he knew that she preferred should eventually possess it, 
in which opinion the defendant concurred. That she then told 
the defendant that she wanted him to act for her as the person to 
whom the property should be conveyed, with discretion in him to 
allow all or any of her relatives to use the said premises as a 
homestead, the reason for the exercise of such discretion being 
that any relative making trouble for the others living thereon at 
the time being, could be removed therefrom in the interest of 
the family peace without the legal right to refuse so to remove, 
and with the further object of preventing any of her said rela- 
tives from selling or otherwise disposing of said premises or using 
it for any other purpose than as a homestead. That he agreed to 
her request and prepared the deed and submitted it to her, that 
Martha carefully examined the same and declared that it ex- 
pressed exactly what she wanted; that she never expressed to 
respondent any desire that her nephews and nieces should ex- 
clusively have the beneficial interest in the land but on the con- 
trary repeatedly stated to him that she desired all the persons 
within the degree named to be treated alike unless respondent in 
his discretion should see fit to pursue a different course. Respon- 
dent further denies, in his answer, that he sought any selfish or 
fraudulent advantage in respect cf said property, or that he de- 
ceived or persuaded said deceased into the belief that said deed 
so executed by her would secure to her said nieces and nephews 
the beneficial ownership of the property therein described, or 
that he promised and assured said deceased that he would hold 
said property under said deed in trust for and to the use of said 
nephews and nieces of said deceased and their heirs; that on the 
contrary the said deed was executed by the said deceased with 
full knowledge by the said Martha C. Swinton of the meaning 
and intent of such deed as therein expressed, and with the intent 
and desire on her part to dispose of the said property in manner 
as the same is disposed of by the said deed; and that he has sought 
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and is now seeking solely to carry out the intent and desire of 
Martha as in his answer and in the deed expressed; and denies 
that he has at any time claimed beneficial ownership to himself 
personally in said property and does not now claim any such 
ownership except in the event of the death of all of Martha's 
relatives within the second degres of consanguinity. 

The instrument in question is in form an absolute deed with 
habendum, “to the said W. James Smith his heirs and assigns to 
his and their use and behoof forever.” Then follows this clause: 
“But it is my wish that the said premises may at all times be 
available for a homestead or place of dwelling for any or all of 
my blood relations of or within the second degree of consanguin- 
ity to me in the discretion of the ssid W. James Smith, or of him 
whom he shall appoint by deed or will for the purpose. The in- 
terpretation of the degrees of consanguinity to be that given by 
Blackstone.” 

The questions which now present themselves for determination 
are, first, whether or not the facts and circumstances attending 
the execution of the deed were such as to charge the property 
conveyed with a constructive trust, and, second, whether or not 
the language of the deed itself is such as to create a precatory 
trust. 

The contention of counsel for the present respondents is that 
the evidence adduced fails to show that the deed was obtained by 
fraud or under other circumstances stich as will justify the Court 
in declaring that a constructive trust exists, and that the language 
of the deed is wholly insufficient tc create a precatory trust. For 
the complainants, the opposite view is urged on both subjects. 

Undisputed evidence shows that Martha C. Swinton was, at 
the time of the execution of the deed on July 28, 1891, and for at 
least two or three weeks prior thereto had been grievously ill. 
About two weeks prior to the date named she, realizing that her 
end was near and desiring to make a final disposition of her prop- 
erty, which consisted solely of the piece of land now in con- 
troversy and a few articles of personalty, sent for W. J. Smith. 
who, as is admitted, was her most trusted friend and adviser and 
between whom and herself most confidential relations existed, to 
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assist her in carrying out her purpose. Smith called on Martha 
as requested and an interview followed between the two. Be- 
tween the time of that first interview and the date of the execu- 
tion of the deed, Smith called on Martha sevcral times and on 
each of these occasions, as, likewise, at the first interview, no one 
else was present. 


We are satisfied from the evidence that at that time it was 
Martha’s intention and desire to make a last and final disposition 
of her property, testamentary in its character. Whether she then 
had in mind a will or a deed is not, perhaps, entirely clear, but 
the circumstances of the case and the respondent’s own evidence 
furnish strong ground for believing that a will was what she first 
desired. She had often for a long time past and even during the 
period of her last illness talked of leaving her property at her 
death to certain persons (the question of beneficiaries will be 
hereafter referred to) and the usual and ordinary method of such 
a disposition is by will» Moreover, the evidence shows that Smith 
advised her against making a will because of the cost of proceed- 
ings in probate and because of the possibility of a contest by 
relatives not provided for in the will. There would have been 
no necessity for this advice if she had not suggested a will. The 
subject was certainly discussed to some extent. See evidence of 
Smith, p. 86: “Q. She spoke of the uncertainty of establishing 
a will? A. Yes, while the question of litigation sometimes 
arises there was some of her relatives who might have been liv- 
ing that would bring a suit in sometimes. Q. So that that ques- 
tion was canvassed in her mind? A. She must have been think 
ing it over herself, she only mentioned the will the first time and 
then she dropped the idea. Q. She adopted the deed then as a 
surer method of giving the property to those whom she preferred? 
A. That is the way I understood it, yes, that is what she meant.” 

The thought of a will, then, having been abandoned and, as 
we believe, by reason of the advice given by Smith, Martha, to 
use Smith’s own words, adopted the deed as the surer method of 
giving the property to those whom she preferred. But had she 
in mind an absolute deed granting the whole beneficial as well 
as the legal ownership to Smith, or did she desire simply to con- 
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stitute him a trustee to hold the property for the benefit of others? 
We believe from the evidence that the latter was the fact. The 
testimony adduced for the complainants shows clearly that 
Martha had often expressed her intention of leaving at her death 
the property in question to her two nephews and three nieces, 
and we are satisfied that it was in fact her intention to so leave it. 
Even after the conversation had by her with Smith at which the 
subject of disposal of the property was discussed, she said to 
Hattie Brown, one of the nieces and a credible witness, that ‘she 
wished Mr. Smith would hurry up with the deed, he kept putting 
it off and she was afraid it would be too late and then she went 
on to explain what it was for, the deed she was leaving to Mr. 
Smith in trust for us children,” (by the “children” Martha 
meant, the evidence shows, her tive nieces and nephews); and to 
Mrs. Harry Swinton, in presence of Mrs. Aldrich, she said that 
“she thought the place would be left all mght as Mr. Smith was 
going to make out a deed of trust and leave it to the five 
children.” 

Smith, it is true, while on the witness stand, at times denied in 
toto that he held the legal title in any trust capacity and claimed 
that the deed was intended as an absolute conveyance to him, but 
the truth of these assertions is amply disproven by his formal 
answer on file herein, his other testimony in the case and by 
other evidence. In paragraph 7 of the answer he says, “that the 
said Martha C. Swinton, without suggestion on the part of the de- 
fendant, stated that she had thonght of making a will, but was 
afraid of the uncertainty of establishing a will, and thought it 
had better be done by deed, thus placing the property m a way 
that by his deed or will it might eventually go to the relatives 
whom he knew that she preferred should eventually possess it 
in which opinion the defendant concurred.” “Well, if you must 
have it, I will state that it was her wish eventually that the boys 
ramed in the bill of complaint and her niece, Hattie Brown, 
should have the residence and that property, leaving it at my 
discretion to consider whether or not their conduct should deserve 
such a disposition of the property eventually. * * * She 
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put it as I have put it there as near as possible. She wished it to 
be available for any of those there all or any at any time.” Q. 
“Who were in that degree?” A. “Yes.” Q. “And eventually 
it should go to those three whom you mentioned?” A. “Yes, 
that is a point I did not wish to speak about for fear of hurting 
some of their feelings,”-~Evidence of Smith. From the same 
source: “Did you understand that that was to be conveyed to you 
for your own property or for you to hold as you have stated for 
the benefit of her relatives?” “That was her idea,” * * * 
“In other words, she would not have made the deed in the way 
that she did if she had supposed that you would have devoted it 
to other purposes than those she wished and although she con- 
ferred upon you an absolute discretion, it was in the confidence 
that you would use that discretion in favor of her relatives?” A. 
“Of course, if she had not complete confidence in me she could 
not have given me complete discretion.” Q. “And you en- 
couraged her in thinking that you would so use your discretion 
for the benefit of her relatives?’ .A. “Well, I would not so 
encourage her when I had very little to say about the matter, it 
was done in a very short time.” Q. “You allowed her to think 
that; you did nothing to dissuade her from that idea, not for 
your own benefit, for the benefit of those whom she said?” A. 
“Well, I think that was the idea.” Q. “So that at the time 
of making this deed to you, she did not believe and you did not 
give her to believe that you were seeking your own profit or that 
you would take advantage of the absolute character of the deed, 
in order to use the property for your own use?” A. “I don’t 
think that she thought or dreamt it.” 

The clause quoted above as being tacked on to the habendum, 
whether or not it is sufficient in itself to constitute a precatory 
trust, is certainly strong corroborative evidence that it was the 
desire and intention of Martha that the grantee should hold the 
property subject to a trust of some sort. 

Upon this and all the other evidence in the case, then, we be- 
lieve and find that it was the desire and intention of Martha at 
the time she asked Smith’s assistance in the drawing up of the 
necessary instrument, that the whole beneficial ownership in the 
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property should pass to her five nephews and nieces and that the 
instrument to be drawn up should be but the means of accom- 
plishing that object. Smith’s statement that Martha wished to 
make the two nephews and Hattie Brown the sole beneficiaries to 
the exclusion of the two other nieces, we think was correctly ac- 
counted for by Circuit Judge Carter on the theory that it was 
inspired by hostility towards the two nieces because of the active 
part taken by them in bringing these proceedings. 

The fact that Martha on one ur more occasions said: that she 
would leave the property to the children “as a homestead,” does 
not necessarily show that she intended for them a life estate only. 
If that had been her intention she would have made some provi- 
sion as to how the remainder was to ke disposed of. No mention 
of any such remainder, or provision concerning the same was 
ever made by her. Moreover, where she did contemplate provi- 
sion for life only, she said so distinctly, as in the case of Capt. 
J. H. Brown. We believe on ail the evidence that she did not in- 
tend to limit the estate of the five for life. 

Returning now to the subject of the drawing of the deed, we 
find that Smith delayed about a week after his conversation with 
Martha above referred to and finally on the 28th of July, 1891, 
produced the instrument. Martha, after reading it over, said: 
“What made you do it that way?’ to which Smith replied, 
“That’s the best way to do it,so that there shall be no quarreling,” 
or words to that effect. Martha then signed the deed, and about 
ten or fifteen minutes later acknowledged it before a notary. We 
believe from the evidence that the deed was executed in the be- 
lief, on Martha’s part, that in that way would her will concerning 
the property as above stated be accomplished and in the full con- 
fidence that Smith would faithfully carry out her wishes; fur- 
ther, that Smith led her to believe that if she signed the deed 
as drawn he would see to it that the property did go in accordance 
with her wishes, to her five nephews and nieces, that but for his 
interference and advice she would have disposed of her property 
either by will or by deed unmistakably defining the trust de 
sired, and that Smith, in advising her as he did and in obtaining 
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the deed as it now stands, acted mala fide and with the fraudulent 
intention to secure to himself the absolute title to the land. 

It would be against conscience to permit Smith or his heirs 
to retain the advantage thus gained. Under circumstances such 
as these, equity regards the grantee as a trustee ex maleficio. 
The constructive trust so declared is not based upon the promise 
itself, but arises out of the intentional fraud committed. The bill 
sufficiently alleges facts upon which this relief can be granted in 
this case. 


“In general, whenever the legal title to property, real or per 
sonal, has been obtained through actual fraud, misrepresentations, 
concealments, or through undue influence, duress, taking advan- 
tage of one’s weakness or necessities, or through any other simi- 
lar means or under any other similar circumstances which render 
it unconscientious for the holder of the legal title to retain and 
enjoy the beneficial interest, equity impresses a constructive trust 
on the property thus acquired in favor of the one who is truly and 
equitably entitled to the same, although he may never perhaps 
have had any legal estate therein; and a court of equity has juris- 
diction to reach the property either in the hands of the original 
wrongdoer, or in the hands of :ny subsequent holder, until a 
purchaser of it in good faith and without notice acquires a higher 
right, and takes the property relieved from the trust. The forms 
and varieties of these trusts, which are termed ex maleficio or 
cx delicto, are practically without limit. The principle is applied 
wherever it is necessary for the obtaining of complete justice, 
although the law may also give the remedy of damages against 
the wrongdoer.”—2 Pom. Eq. Juris., Sec. 1053. 

“A second well-settled and even common form of trusts ex 
maleficio occurs whenever a person acquires the legal title to land 
or other property by means of an intentionally false and fraud- 
ulent verbal promise to hold the same for a certain specified pur- 
pose—as, for example, a promise to convey the land to a desig- 
nated individual, or to reconvey it to the grantor, and the like— 
and having thus fraudulently obtained the title, he retains, uses, 
and claims the property as absolutely his own, so that the whole 
transaction by means of which the ownership is obtained, is in 
fact a scheme of actual deceit. Fquity regards such a person as 
holding the property charged with a constructive trust, and will 
compel him to fulfill the trust by conveying according to his en- 
gagement.” —Sec. 1055, Ib. 
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See also Browne on the Stat. of Frauds, Sec. 94 et seq.; 1 Story 
Eq. Juris. Sec. 256; Hill on Trustees, top page 234. 

“Tt will be observed that in all these cases there is something 
more than the mere receipt of tlie title to real estate, with a parol 
promise to hold it, subject to a trust. There is an interference 
with the owner of the property, by means of which he is induced 
to forego the execution by himself of his deagns for the benefit 
of a third person, and to leave the execution to the party deluding 
him by a false promise, and threugh such false promise obtaining 
title to the property. * * * The distinction is this: If A 
voluntarily conveys land to B, the latter having taken no meas- 
ures to procure the conveyance, but accepting it, and verbally 
promising to hold the property in trust for C, the case falls within 
the statute, and chancery will not enforce the parol promise. But 
if A was intending to convey the land directly to C, and B in- 
terposed and advised A not to convey directly to C, but to convey 
to him, promising, if A. would do so. he, B, would hold the land 
in trust for C, chancery will lend its aid to enforce the trust, up- 
on the ground that B obtained the title by fraud and imposition 
upon A. The distinction may seem nice, but it is well establish- 
ed. In the one case B has had no agency in procuring the con- 
veyance to himself. In the other he has had an active and fraud- 
ulent agency. In the one case he has done nothing to prevent a 
conveyance to the intended beneficiary. In the other he has, by 
false promises, diverted to himself a conveyance about to be made 
to another.”—Lantry v. Lantry, 51 TI. 464-466. 


See also Larmon v. Knight, 140 TI. 232; Dowd r. Tucker, 
41 Conn. 197, 198, 205; Fischbeck 1. Gross, 112 Ill. 208, 214; 
Hooker v. Axford, 33 Mich. 452, 456; Barrow v. Greenough, 
3 Vesey Jr. 151, 154; and Giffen v. Taylor, 139 Ind. 378. 

Some of the cases seem to go to the extent of holding that even 
where the promise to hold for the benefit of another, or to convey 
to another, is made in good faith, if the grantee thereafter de- 
clines to carry out his agreement, equity will grant relief by de- 
claring the grantce a trustee; but we need not now pass upon that 
question. 

Hattie Brown, one of the nieces, died after the trial and prior 
to the filing of the bill of revivor. The record fails to show who 
her heirs are. 

In view of the conclusion we have reached on the subject of 
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the constructive trust, it becomes unnecessary for us to consider 
the question of a precatory trust. 

In our opinion, Priscilla E. Hassinger, Annie H. Turton and 
Henrietta E. Ross, the heirs of W. James Smith, deceased, should 
be declared trustees of the property described in the deed under 
consideration for the use of Mary ©. Aldrich, Helen B. King, 
Norman Brown and Douglas K. Brown, and other, if any, the 
heirs of Harriet N. Brown, and should be ordered to convey the 
said property by a good and sufficient deed to said beneficiaries. 

The case is remanded to the Circuit Judge of the First Circuit, 
with instructions to correct, in the particulars above specified, 
the decrees reviving the original cause, if it be found that such 
decrees were in fact erroneous in those respects, to ascertain who 
the heirs of Harriet N. Brown are, and to enter a decree in ac- 
cordance with the foregoing views. 

Kinney, Ballou & McClanahan and H. A. Bigelow for com- 
plainants. 


Robertson & Wilder for Henrietta E. Ross. 


W. O. Smith and A. Lewis, Jr., for Priscilla E. Hassinger and 
Annie H. Turton. 


No appearance of or for D. K. Brown. 


DISSENTING OPINION OF J. ALFRED MAGOON, ESQ. 


I am unable to concur in the opinion of the Court. Were I 
not satisfied that the defendants should prevail in this case a 
difficulty presents itself which cannot be overcome on this appeal 
as the case now stands. 

The original plaintiffs were Mary C. Aldrich, Helen B. King, 
Harriet N. Brown, Henry S. Swinton, Charles E. S. Swinton, 
Helen M. Seal and Norman Brown, and Douglas K. Brown, by 
their next friend W. C. King. 

Henry S. Swinton has practically disclaimed in his testimony, 
and it is perhaps immaterial as to him whether he is party plain- 
tiff or defendant. Helen M. Seal, by stipulation, was made party 
defendant, but an order of the Court signed October 24th, 1899, 
contains the following,—‘“said suit shall hereafter be entitled 
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Mary ©. Aldrich, Helen B. King, Henry S. Swinton, Helen M. 
Seal and Norman Brown by W. C. King, his next friend, v~. 
Priscilla E. Hassinger, Annie M. Turton and Henrietta E. Ro-s 
and Douglas K. Brown.” It will be observed that Mrs. Seal is 
still improperly joined as party plaintiff and that Charles E. 9. 
Swinton and Hattie K. Brown by the same order are left out 
of the case entirely with nothing on the record to show the reason 
therefor. The interests of Charles E. S. Swinton are directly op- 
posed to those of Mary C. Aldrich, Helen B. King, Norman 
Brown and Harriet N. Brown, and he should not be a party plain- 
tiff in this action as he has not now and never has had indepen- 
dent counsel herein, and has not personally made any appearance 
in the case. While it is not necessary that a party plaintiff hav- 
ing interests adverse to the other plaintiffs should in equity be a 
defendant, (1 Pom. Eq. Jur. p. 98) it is essential that the record 
show that he is represented, if he be made a party plaintiff, but no 
attorney can represent conflicting interests in a cuse. 

‘An attorney cannot accept employment from adverse litigants 
ut the same time and in the same controversy, though his inten- 
tions and motives are honest. The rule is a mgid one and design- 
ed, not alone to prevent the dishonest practitioner from fraud- 
ulent conduct, but as well, to preclude the honest practitioner 
froin putting himself in a position where he may be required to 
choose between conflicting duties, or be led to an attempt to re- 
concile conflicting interests rather than to enforce to their full 
extent the rights and interests which he should alone represent.” 

Strong v. International Building Loan & Investment Union, 
82 Ill. App. 426 and see Weeks on Attorneys p. 548, 15 Eney. 
Pld. & Pr. p. 584. It isa familiar rule of equity that all persons 
materially interested in the event of the suit, must be made 
parties. This confusion with reference to the parties and their 
appearance is, in all probability, due to the fact that this litiga- 
tion has been before the Courts, in one way or another, since 
1891, and many different counsel have appeared in the case. As 
1 desire that no misunderstanding shall arise with reference to 
what I have above stated, I will say that no reflection of any kind 
is directed against counsel in the case, either for the real plaintiff. 
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or the defendants, for nothing could be more honorable than 
their conduct in their most able presentation of this case. 


Counsel for Mrs. Aldrich, Mrs. King, Harriet N. Brown and 
Norman Brown, who should be the real plaintiffs in this case as 
it now stands, rely for relief upon two grounds. They, in the 
first place, contend that a precatory trust was created. While 
the doctrine of precatory trust is firmly established it is certainly 
looked upon with great disfavor. 2 Pom. Ey. Jur. Sec. 1017. 
The doctrine depends upon a presumption of law that a person 
using words of betief, desire, will, request, wish, hope, ete., in- 
tended to give to those expressions the meaning of direction, 
command, ete. The doctrine is applicable to wills which are 
made in contemplation of death and not to deeds. In a will the 
testator must leave to others the execution of his wishes. He is 
obliged to substitute as it were the discretion of another for his 
own. If it is claimed that the deed in question was to serve the 
purpose of a will, the answer is that it was not a will, and I do not 
believe in extending the doctrine of precatory trust. Even 
though the deed created a precatory trust it would contravene 
the contention of the real plaintiffs. By the deed the relatives 
within the second degree of consanguinity would be the cestuis 
que trustant, but counsel for the real plaintiffs rely upon parol 
proof to establish the trust in their behalf in common with 
Douglas K. Brown. This is directly contrary to every principle 
of law and equity. It is an attempt to vary a written instrument 
by parol proof, which manifestly cannot be done. 1 Perry on 
Trusts, 3rd p. 113, in note and case there cited; Irvine v. Sul- 
livan, Law Rep. 8 Eq. 673. 

“When parties have deliberately put their engagements into 
writing, in such terms as import a legal obligation, without any 
uncertainty as to the object or extent of such engagements, it is 
conclusively presumed that the whole engagement of the parties 
and the extent and manner of their undertaking was reduced to 
writing, and all oral testimony of a previous colloquim between 
the parties, or of conversation of declarations at the time when 


it was completed or afterwards, as it would tend in many in- 
stances to substitute a new and different contract from the one 
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which was really agreed upon, to the prejudice, possibly of one 
of the parties, is rejected.” 1 Greenleaf Evi., 13th Ed., p. 321. 
l “The writing, it is trne, may be read by the light of surround- 
Ing circumstances in order more perfectly to understand the in 
tent and meaning of the parties, but as they have constituted 
the writing to be the only outward and visible expression of their 
meaning, no other words are to be added to it, or substituted in 
its stead. The duty of the court in such cases is to ascertain, not 
what the partics may have secretly intended, as contradistin- 
guished from what their words express, but what is the meaning 
of the words they have used.” Id. 322. 

* * * The rule excludes only parol evidence of the 
language of the parties, contradicting, varying or adding to that 
which is contained in the written instrument, and this because 
thev have themselves committed to writing all which they deem- 
ed necessary to give full expression to their meaning, and because 
of the mischiefs which would result if verbal testimony in such 
cases were received.” Id. p. 328. 

The degrees of consanguinity should be computed according 
to the common law; but if it was intended to create a trust and 
it is uncertain under which rule the degrees are to be computed, 
and for this reason the deed to Smith is inoperative, the land must 
go to all of the heirs of Martha Swinton and not to the reai 
plaintiffs. 

The real plaintiffs in the second place, contend that in case no 
precatory trust was created, the facts and cireumstances show a 
constructive trust. A constructive trust must under the cir- 
cumstances in this case be established by actual fraud; there is 
no element of constructive frand involved. Tf such a trust exists, 
it rests entirely upon a deliberate intent to cheat and defraud 
Martha Swinton when the deed was signed. To sustain this eon- 
tention the evidence should be clear and convincing. 15 Am. & 
Eng. Eney. of Law, 1195; Lantry v. Lantry, 51 Ill. 458. 

Instead of being convinced that there is actual fraud, 1 am 
convinced to the contrary. Counsel for the real plaintiffs state 
the case as strongly in their favor as it can be put. This is what 
they say,—‘“Now those whom she preferred, it is perfectly clear 
from the evidence in the case, were the five children already 
mentioned, so that it seems pretty clear that at the time W. James 


ALDRICH v. HASSINGER. 155 


Smith called with reference to the property Miss Swinton’s idea 
was still as it had been for years past, that the property after her 
death should go to her five nephews and nieces.” I cannot con- 
sent to brand a man as a scoundrel upon any such theory. That 
it is “pretty clear,” according to the mind of counsel for the 
real plaintiffs, that Miss Swinton’s idea was that the property 
after her death should go to her five nephews and nieces, is not 
sufficient. It must be clear. Many things might have happened 
between the time when she last spoke to any of her nieces and 
nephews in regard to the matter, and the execution of the deed, 
which was about one week, according to the view of the testimony 
most favorable to the real plaintiffs. Even if it were admitted that 
the testimony for the real plaintiffs in this regard be true, it would 
not necessarily follow that Miss Swinton had not changed her 
mind. She might have recognized her ingratitude towards Mr. 
Smith, as she saw her end approaching, and have been stricken 
with remorse at being the recipient of his bounty for all those 
twenty-three years, without recognizing him in any way at her 
death. She had no one who had any peculiar claims upon her 
but Mr. Smith. She was greatly indebted to him, and is it any 
wonder that she should want to return to him, when she thought 
she no longer had any use for it, the property which he had so 
generously given her. She could see that by giving it to her five 
nephews and nieces in all probability it would go from him for- 
ever, and why should they have it? What had they done for her 
to counterbalance the services and generosity of Mr. Smith, not 
only towards her but towards the members of her family. Under 
the circumstances was he noi the natural object of her bounty? 
She had every reason to believe that, owing to the almost paternal 
love he had shown for her nephews and nieces, he would give 
the property to them or to such of them as he thought most 
deserving when he should no longer need it I cannot bring 
myself to believe that this man who had been so good to the 
members of this family, had any intention in his heart to commit 
the fraud now attempted to be fastened upon him. It was Miss 
Swinton who urged the making of the deed—who represented the 
necessity for haste. The deed was executed in the light of day, 
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with the full knowledge of the family. There was no attempt at 
concealment. Miss Swinton was in full posses-ion of her mental 
faculties. It must be assumed that she was a woman of intel- 
ligence. She spoke English better than her native tongue. She 
took the deed and read it carefully over in the presence of at least 
one witness, and then, according to the statement of that witne-s 
whose testimony is relied upon by the real plaintiffs, she asked 
Smith, “What made you do it in this way? A. That is the 
only way I can stop a row, from being a row. Q. She did not 
say anything? A. That is ail I heard. * * * Q. Did 
not Miss Swinton say to Mr. Smith, ! want this to go to the five 
children, or anything about the children? A. No, sir. Q. 
Were there no words about the children whatever? A. No, 
sir.” He kept the matter of the deed no secret. He spoke of it 
to Mr. Aldrich before and aftcr it was signed. After the deed 
was signed he went for a notary, and it was duly acknowledged 
before him, as her free act and deed. It was signed July 28 
1891, and filed for record the next day, thus becoming public to 
the world. 

The conduct of the real plaintiffs does not sustain their state- 
ments that there was to be a trust deed. They claim that it was 
perfectly understood, that there was to be a trust deed executed, 
in which they were to be the beneticiaries, yet not onc of them 
makes any suggestion as to what it should contain. After it is 
executed not one of them ever inquires about it of Miss Swinton, 
nor makes any inquiries as to its terms. Miss Swinton herself only 
makes one allusion to it, according to the statement of Hattie N. 
Brown, who testifies that Miss Swinton said “1 don’t like those 
papers, I don’t like them, but she supposed he knows best, that it 
will be all right, she hopes so.” I cannot understand how per 
sons who claimed almost a vested right to property should be as 
remiss as the plaintiffs have been in this case. After the lips of 
Martha Swinton were sealed so that she could not vindicate her 
life-long friend and benefactor from the calumny to which he is 
now subjected, vigorous inquiry and search begins to be made, 
and immediate steps were taken to establish what the real plain 
tiffs claim to be their rights. Why this sudden activity after, 
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why the apathy immediately prior to Miss Swinton’s death? 
The very language of Miss Swinton after the deed was signed as 
related by Hattie N. Brown if her testimony is true, should have 
produced immediate action. To me, the reputation of the living 
should not be blasted, nor the memory of the dead consigned to 
obloquy upon such a showing. 

None of the witnesses for the plaintiffs, with the exception of ` 
Mahuna, testify to anything that took place at the time of the 
execution of the deed, and the alleged fraud of Smith depends en- 
tirely upon assumption. All of the witnesses for the real plain- 
tiffs are interested, with the exception of the plaintiff Henry S. 
Swinton, who, in his testimony disclaims all interest, and Mahuna, 
Mr. Swinton’s testimony is indefinite and unsatisfactory. There 
is nothing in the case which does not entitle Mr. Smith’s testi- 
mony to as much weight as any or all of the witnesses for the real 
plaintiffs, and he positively and categorically denies that any 
misrepresentations were made by him to Miss Swinton with the 
circumstances strongly in his favor. A few disconnected state- 
ments of his, partly words of the lawyer addressing questions to 
him, with reference to what was taking place in Miss Swinton’s 
mind as to her intentions, are apparently of great weight with the 
court in the establishment of a trust. The following is one of 
such questions, “So that at the time of making this deed to you 
she didn’t believe, and you didn’t give her to believe that you 
were seeking your own profit, or that you would take advantage 
of the absolute character of the deed in order to use the property 
for your own use? A. I don’t think she thought or dreamt it.” 
This question and answer must have been allowed through in- 
advertence. Mr. Smith could not possibly have known what 
was taking place in Miss Swinton’s mind, excepting as indicated 
by her conduct and words. His answer is not evidence. The 
question is misleading for the reason that it embraces several 
propositions which do not admit of one answer. The testimony 
elicited under such circumstances is to my mind, entitled to no 
consideration. 

Mr. Smith’s testimony, taken as a whole, shows conclusively 
that the property was to be given to him and when he was 
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through with the same, it was Miss Swinton’s wish that it should 
go to her relatives. “This, undoubtedly, was the wish of Mr 
Smith also, at that time. 

I fail utterly to understand how a constructive trust can be 
grafted upon a deed in the very teeth of the express words of 
the deed itself. If there is to be a trust the court might possibly 
supply that which is omitted from the deed, but it ought not di- 
rectly violate its provisions. The trust, if any trust exists, is not 
limited to the five nephews and nieces, but extends to all those 
within the second degree of consanguinity. It would be difficult 
to find a clearer case of varying a written instrument by parol 
testimony. 

The question of undue influence does not arise in this case. 
There is no claim that Smith persuaded Miss Swinton to give 
the land to him, though she had intended to give it to her nieces 
and nephews, that is, that he over-persuaded her to abandon her 
intention to give it to them, and induced her to give it to him; 
but the contention is that the deed was one that would carry out 
her wishes when he knew that it did not express her wish at all. 

The real plaintiffs now ask the court to declare a trust in their 
favor but there is no contention that the trust as established by 
the opinion of the court is anything like what Miss Swinton de 
sired. There is no provision here as to the Browns; there is no 
provision with reference to the different members of the family 
having a homestead on the premises; there is no provision for 
Miss Swinton herself in case she had survived; there is no 
trustee to control the premises and protect the plaintiffs against 
each other, which was certainly Miss Swinton’s desire, else what 
would be the object of a trust deed? It is not to be presumed that 
Miss Swinton desired to have a trust deed just for the purpose 
of appointing a trustee merely with no powers; and she makes 
no objection when Smith replies to her “that is the only way I 
can stop a row.” The court in this instance declares a trust 
which to my mind violates the intention of Miss Swinton beyond 
any doubt. Even Mrs. Helen B. King says of this important 
trust deed, “she (Miss Swinton) didn’t name the proposed trustee 

* * % she didn’t mention the terms or any of the terms 
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of the proposed trust.” Mrs. Aldrich nullifies to a large extent 
all of her testimony with reference to the trust deed when she 
says “She told me to step in at Mr. Smith’s on my way home 
and tell him to hurry up with the paper” and then as though 
she had forgotten what she was to say, she adds, “with the deed 
of trust.” In another part of her testimony she states “I told Mr. 
Smith to hurry up with the papers. * * * Q. Are you 
sure that you used that term to Mr. Smith when you went to see 
him first, that your aunt wanted him to hurry up with the deed of 
trust? A. Yes I said a deed of trust or as she calls it or some- 
thing like that, I used the words anyway. The Court: What did 
you say to Mr. Smith? A. I said my aunt wants you to hurry 
up with the deed of trust or something like that.” Such indef- 
inite testimony tends to throw discredit upon the contention that 
there was to be a deed of trust rather than to support such con- 
tention. 

A question has arisen in this case with reference to the 
parents of Douglas K. Brown one of the present defendants. He 
claims to be the son of Martha Swinton. This issue, it seems to 
me, should be tried and disposed of before any decision can be 
given upon the merits of this case. If his contention is true it dis- 
credits entirely the testimony of the real plaintiffs in the case. 
If the deed contained language sufficient to create a precatory 
trust, and such a trust could be created by a deed, all the relatives 
within the second degree and not the real plaintiffs are entitled to 
the benefit of a decree setting aside the deed, but I have in this 
opinion given my reasons why I do not consider a precatory trust 
was created. 


I therefore respectfully dissent from the opinion of the Court. 
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Ta an epidemic of bubonic piague the Hea!th authorities set fire to 
cervain buildings declared to be infected, trom which the fire spread 
by accident to other buildings including the plaintiffs’ store con- 
taining goods covered by a policy of insurance, Held, that the 
circumstances set forth in the opinion Jid mot sbow that the Joss 
was caused by a civil commotion so as to exempt the in-urers 
under the clause in the policy that they should not be liable for 
any loss or damage caused by civi commotion. 


OPINION OF THE COURT BY FREAR, C.J. 


This is one of three fire insurance cases argued at this term, 
representative of many others, arising out of the burning of 
“Chinatown” in the city of Honolulu on the 20th of last Jan- 
uary. The action is for $5,000 upon a poliev issued by the de- 
fendant company, of Hamburg, Germany, upon the merchandise 
contained in the plaintiffs’ store on Maunakea street, a little 
above King street, in this city. 

The ease was tried by the circuit court, jury waived, and judg- 
ment rendered for the plaintiffs and now comes here on several 
exceptions. 

The only questions raised are whether there was a “civil eom- 
motion” and, if so, whether that eau-ed the fire—so as to bring 
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the case within the provision of the policy that the company 
should “not be liable for any loss or damage caused by means of 
invasion, insurrection, riot, civil commotion, or military or 
usurped power.” 

The facts are briefly as follows: The bubonic plague broke 
out in Honolulu on December 12, 1899. A number of cases 
occurred in Chinatown, which was in an insanitary condition, 
and several in other parts of the city. Chinatown, consisting of 
fifteen blocks, bounded by the Nuuanu stream and Kukui, Nuu- 
anu, Marine and Queen streets, was placed in quarantine by the 
Board of Health, and to maintain the quarantine the local mili- 
tia was placed on duty. Subsequently the city of Honolulu was 
quarantined from the rest of the island and traffic with that as 
well as with the other islands and foreign ports was carried on * 
cnly to a limited extent and under regulations of the Board of 
Health. The people organized “The Citizens’ Sanitary Com- 
mittee,” which, acting under the directions of the Board, under- 
took the work of making a house to house inspection of the city 
twice a day. Several hundred people were engaged in this work. 
For a time the courts suspended business for the most part and 
business houses opened late and closed early in order to enable 
employees to assist in the work of inspection and other work con- 
nected with the plague. The quarantine was finally raised in 
the month of May, 1900. 

Tn the early part of January the Board adopted fire as a means 
of disinfection and thereafter from time to time until the 20th 
of that month burned a number of buildings. After inspecting 
the locality, the Board on the 10th of that month passed a reso- 
lution declaring that a certain portion of what was known as 
Block 15, the block in Chinatown furthest inland or to the 
windward when the trade winds blew, was in an insanitary con- 
dition and infected by bubonic plague, that the infection could 
not be removed by any means but fire, and ordering that all the 
buildings within that portion of the block be destroyed by fire. 
The President of the Board thereupon directed one of the Fire 
Commissioners to burn such buildings. The Fire Commissioner 
caused the fire to be started by and under the supervision of the 
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Honolulu Fire Department on the morning of the 20th of Jan- 
uary. The fire, having been so started, accidentally spread to 
Kaumakapili Church in the same block and thence through near- 
ly all the blocks in Chinatown to the water front, including the 
store of the plaintiffs, which was several blocks from where the 
fire started. There was only a moderate breeze blowing at the 
time and no efficient cause intervened between the setting of the 
fire under the orders of the Health authorities and the burning of 
the merchandise in the plaintiffs’ store. Such substantially are 
the facts as found by the trial court and supported by the evi- 
dence. That court found that these facts did not show a “civil 
commotion” within the meaning of the policy and it is to this that 
objection is taken. 

Counsel for the defendant would have the court find that a 
civil commotion was occasioned upon the outbreak of the plague 
and continued until the 20th of January when the fire in question 
was started by the Health authorities. The phrase “civil commo- 
tion” is no doubt of broad meaning but it çannot be stretched to 
cover the condition prevailing in this city during the period 
preceding the fire in question. Naturally, courts have seldom 
been called upon to construe this phrase. Lord Mansfield, ap- 
plying it to the riot acts of 1780, said: “I think a civil commo- 
tion is this, an insurrection of the people for gencral purposes, 
though it may not amount to a rebellion while there is a usurped 
power.” Langsdale v. Mason, quoted in Joyce, Ins., See. 2581. 
This is said to have been quoted in Portsmouth Ins. Co. v. 
Reynolds, 32 Gratt (Va.) 622. 6 Am. & Eng. Ene, of Law, 2nd 
Ed, 291. In Spruill v. N. C. Mut. Life Ins Co., 46 N. C. 126, 
a case of insurance upon the life of a fugitive slave who was 
shot by persons attempting to capture him, the court, holding 
that there was no civil commotion, said: “A commotion is de- 
fined by the lexicographer referred to, (Worcester) to be a 
tumult; and a tumult to be a promiscuous commotion of a mul- 
titude; an irregular violence; a wild commotion. A civil com- 
motion, therefore, requires the wild or irregular action of many 
persons assembled together.” It is true that in this case the 
business of the courts and of the community was more or less 
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interrupted, but that is not sufficient to make a civil commotion. 
There was nothing of a wild, tumultuous, violent, turbulent or 
seditious nature which the phrase is generally understood to im- 
ply and which it was intended to imply in this policy as shown by 
the words with which it is associated. The interruption to busi- 
ness was orderly, deliberate and for peaceful and laudable pur- 
poses. These words cannot be taken strictly in their etymologi- 
cal meaning—as a moving together not military, ecclesiastical, 
&c. If so, they would include the ordinary celebration of a holi- 
day—when business is more interrupted than it was during the 
plague here, or they would even include many occurrences in the 
ordinary course of business or social life. The words have grown 
to have a different meaning. The plague or epidemic itself was 
not a civil commotion nor did it cause a civil commotion. There 
was, it is true, considerable excitement after the fire department 
lost control of the fire, for several thousand people were obliged 
to leave their homes in haste in order to escape the flames and 
had to be safely conducted elsewhere and not allowed to scatter 
in the uninfected portions of the city, but if there was a civil 
commotion then, it did not cause the fire. The fire caused it. 

It may be that a fire of this kind is so unusual that the insur- 
ance company did not in fact contemplate it and that it con- 
templated only ordinary risks, but we must go by the terms of 
the policy and hold it to cover all loss or damage by fire not in- 
cluded in one of the excepted risks. The probable intention of 
the parties may aid in the construction of doubtful phrases in the 
policy, but cannot alter the plain meaning of its language. 

If bubonic plague were named in the policy as one of the ex- 
cepted risks it might be a nice question whether that was the 
proximate cause of the fire, but that was not mentioned as an ex- 
cepted risk. 

The plague itself was not a civil commotion and the facts of 
the case do not show that it caused a civil commotion prior to 
the fire in question. It is unnecessary to go further and say 
whether, if the condition existing prior to the fire could be prop- 
erly descriLed as a civil commotion, it, rather than the plague or 
the order of the Health authorities, was the cause of the fire. 
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rgy e . . . 
The policy excepts losses caused by civil commotion, not losses 
which merely occur in time of civil commotion. 

The exceptions are overruled. 


Paul Neumann and W. Austin Whiting for the plaintiffs. 
J. A. Thurston and Robertson & Wilder for the defendant. 
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Insured property was destroyed by fire which spread from other bucid- 
ings which had been set on fire by order of the Board of Health 
because of infection by bubonic plague. The policy provided that 
the insurer should “not be liable for loss caused directly or in- 
directly by invasion, insurrection, riot, civil war or commotion, or 
military or usurped power, or by order of any civil authority; or 
iby theft;” &c. Held, 

The words “directly and indirectly apply in the case of loss c2used 
“by order of any civil authority” as well as in the case of ioss 
caused “by invasion,” &e. 

Loss caused directly or indirectly by order of a civil authority inc:udes 
loss of property destroyed by fire which has spread, unaided by 
any independent efficient intervening cause, from the buildings 
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which were ordered burned. It is not confined to the loss of the 
particular buildings intended to be burned. 

To exempt the insurer, it is not necessary that the order of the civil 
authority be lawful and justifiable in the particular case. It ıs suf- 
ficient if the civil authority may lawfuliy order buildings burned 
when necessary for purposes within the scope of its duties and in 
the particular case acts officially and in good faith and within the 
apparent scone of its powers. 

Where buildings are set on fire by order of a civil authority on account 
of infection by plague, and loss caused by order of any civil author- 
ity is excepted but loss caused by plague is neither insured against 
nor excepted, the order and not the plague should be regarded as 
the cause of the loss within the meaning of the policy. 


OPINION OF THE COURT BY FREAR, C.J. 


These cases were argued together. The facts, except as to the 
form of the policies, are substantially the same as in the case of 
Yee Wo Chan & Co. v. The Transatlantic Fire Ins. Co., ante 
p. 160. The first of these cases is a submission to this court on an 
agreed statement of facts and is based on a policy for $3000 upon 
a building at the corner of River and Pouahi streets, several 
blocks from where the fire originated. The second comes up on 
plaintiffs’ exceptions from the Circuit Court, First Circuit, and 
is an action on a policy for $5000 upon the same merchandise as 
that covered in the other Yee Wo Chan & Co. case just men- 
tioned. These cases differ from that in that the defendants rely 
not only on the defense of “civil commotion” as an excepted risk, 
which the decision in that case settles against them, but also on 
the exception of loss caused “by order of any civil authority,” 
which the policy in that case did not contain. The paragraph in 
which these words occur is the same in each of the policies now 
in question and is as follows: 


“This company shall not be liable for loss caused directly or 
indirectly by invasion, insurrection, riot, civil war or commo- 
tion, or military or usurped power, or by order of any cwil 
authority; or by theft; or by neglect of the insured to use all 
reasonable means to save and preserve the property at and after a 
fire or when the property 1s endangered by fire in neighboring 
premises; or (unless fire ensues, and, in that event, for the dam- 
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age by fire only) by explosion of any kind, or lightning; but lia- 
bility for direct damage by lightning may be assumed by specific 
agreement hereon.” 

It is contended, particularly by counsel for the plaintiff in the 
first of these cases, that the words “directly or indirectly” do not 
apply to the words “by order of any civil authority,” but that 
they apply to the preceding words only. We cannot agree with 
him. It is true, as argued, that the enumerated risks ending with 
“usurped power” may be grouped together as implying violence 
or lawlessness to a greater degree or as being more uncertain as to 
the extent of their operation than the risk next named, that is 
“order of any civil authority,” and it is argued that this indicates 
a break in thought in the enumeration of these two classes of risks 
and affords ground for belief that the words “directly” and es- 
pecially “indirectly” were intended to apply to the first class 
only; and yet all these risks, including the last, may be classed 
together as possessing certain common attributes. They are, for 
instance, all of a more or less public or political nature. It is true 
also that at first impression the repetition of the words “or by” 
iu the last clause preceding the first semicolon would seem to in- 
dicate a break in the thought; and yet “or” would naturally be 
repeated before the last of a series. It is here repeated even be- 
fore the next to the last. And it as well as the word “by” is im- 
plied where not expressed before every one of the enumerated 
1isks, The insertion or repetition or omission of these words in 
any particular instance is largely a matter of taste. The punet- 
uation certainly favors the view that all these risks are classified 
together, for they are all separated froin cach other by commas at 
most, and are as a whole separated from what follows by a semi- 
colon. But a controlling consideration is that the words “direct- 
ly” and “indirectly” are adverbs modifying the word “eansed.” 
This is true also of the adverbial phrases “by invasion,” &c. 
These also modify “caused.” The words “directly or indirectly” 
do not modify “by invasion,” &¢., nor was there any intention 
to distinguish between a direct and an indirect invasion, or direct 
and indirect riot, or direct and indirect order, &e. That would 
be absurd. The direct or indirect consequences of these are what 
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was in mind. The “or” before “by order” connects “by in- 
vasion,” &c., with “by order,” not “caused directly or indirectly” 
with “caused” implied before “by order.” Whether the words 
“directly or indirectly” are continued by implication after the 
first semicolon or not, we need not decide, but the fact that they 
modify “caused” which certainly is implied throughout, as well 
as the fact that direct and indirect damage are distinguished in 
the last two clauses of the paragraph, would seem to point strong- 
ly that way. 

Whether the words “direct” and “indirect” are synonymous 
with the words “proximate” and “remote” which are so familiar 
in the law of cases of this class, we need not decide. Nor need 
we decide whether it would make any difference in this par- 
ticular case if the word “indirectly” was not implied with the 
word “caused” before the words “by order.” For, if the order of 
the Board of Health was the cause of the fire in this instance, 
was it not the direct and proximate cause? There certainly was 
no independent efficient intervening cause between the fire orig- 
inally caused by that order and the fire which consumed the in- 
sured property. But holding, as we do, that “indirectly” is im- 
plied before the words “by order,” at least makes a portion of 
this case clearer than it might otherwise be. For instance, in con- 
nection with the argument that the word “indirectly” does not 
apply to the words “by order,” it is urged that the word “order” 
implies intention and that therefore the excepted risk was meant 
to apply only to cases where there was a direcy intention to burn 
the property covered by the policy and that, since the civil au- 
thorities in this instance not only intended to burn only par- 
ticular buildings not including those now in question but also 
took every precaution and did everything they could to prevent 
the fire from spreading to other buildings, the buildings in ques- 
tion cannot be said to have been destroyed by “order” of the 
authorities. But when it is considered that the exception covers 
loss caused indirectly as well as that caused directly by order of 
any civil authority, whatever force this argument might other 
wise have, disappears. “Loss caused * * * indirectly” by order 
of civil authority is not necessarily merely commensurate with 
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the order. It may include loss caused by the order though not 
intended. We may add that the exception in the policy is not 
“what is done by or in pursuance of” an order, but “loss caused 
by,” that is, “resulting from” an order. The losses in question 
resulted from, that is, were caused by, the order, indirectly, if not 
directly. 

It is further contended, especially by counsel for the plaintiffs 
in the second case, that to excinpt the insurer, the order must be 
lawful and that the Board of Health could not lawfully order the 
burning of buildings. The language of the policy is “loss caused 
by order of any civil authority.” Nothing is said about the or- 
der being Jawful, and it could not have been the intention of the 
insurer in inserting this clause in the policy to make its exemp- 
tion from liability depend on the solution of nice questions as 
to the lawfulness of the orders of the civil authorities. We do 
not mean to say that the insurer would be exempt in every case 
in which a person or body possessing civil authority might set 
fire to a building. In most cases if a person should cause an- 
other’s building to be burned, he might be taken to have acted 
in his private capacity, and not asa civil authority, even though 
he possessed civil authority of some kind and purported to act in 
his official capacity. But it is sufficient when, as here, the civil 
authority, the Board of Ifealth, has the power under the stat- 
utes to destroy buildings when it is necessary to do this for the 
public health, and in the particular case purports to act in its 
official capacity and docs act in good faith and within the ap 
parent scope of its powers. In such ease the insured cannot under 
a puliey of the kind now in question raise an inquiry as to whether 
the exercise of the lawful power was justitied by the ciremn- 
stances of the particular case. This is an action on contract 
against one who did not cause the los and must be governed by 
the terms of the contract. What questions the insured might 
properly raise in an action of tort against the alleged wrongdoer, 
though a civil authority, who has set his property on fire is an- 
other matter. 

One question remains to be considered. Was the order of the 
Board of Health the cause of the loss from a legal standpoint? 
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Either the order or the plague was the cause. There was no in- 
dependent efficient intervening cause after the order. Should 
the plague be considered the cause, and the order only an inci- 
dent to that? Or should the order be considered the cause and 
the stamping out of the plague only a motive to that? Or should 
the plague be considered a remote cause, and the order an eff: 
cient intervening or proximate cause? Of course, if the order 
was the cause the defendants are not liable, while if the plague 
was the cause and the order was not an efficient intervening 
cause the defendants are liable. It is often difficult to determine 
whether a cause is proximate, remote or efficient and interven- 
ing. Much law has been evolved on this subject. The proximate 
cause is not necessarily the nearest in time or place. It is the 
predominating, operative, efficient cause,—which sets the others 
in motion. If there are two or more independent efficient causes, 
the loss is usually attributed to the nearest. No case has come 
to our attention in which the phrase “by order of any civil au- 
thority” has been the subject of judicial construction. In the 
cases before us, should the order be considered the cause in point 
of law and the stamping out of the plague the motive or object, 
or should the plague be considered the cause and the order the in- 
cident or instrument, as if the order was for the destruction of the 
buildings in some other way as by pulling them down? 

In Insurance Co. v. Boon, 95 U. S. 117, the insured property 
was destroyed by a fire that spread from another building which 
had been set on fire by order of the Commander of the United 
States forces to prevent the rebel forces from getting tne military 
stores therein, the order having been given when it became ap- 
parent that the loyal forces could not hold out against the rebel 
attack then in progress. The policy did not except loss caused by 
order of any authority, whether civil or military, but did except 
loss caused by invasion or usurped power. The question was 
whether the invasion or usurped power of the rebels or the order 
of the Commander of the Union forces was the proximate cause 
of the loss. The Circuit Court held that although the attack 
was the reason for the order yet the order was the cause, an in- 
dependent intervening cause, and that therefore the insurer was 
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liable, inasmuch as that cause was not excepted in the policy, 
(40 Conn, 575; 3 Fed. Cas. No. 1639). But the Supreme Court 
reversed that decision and held that the invasion or usurped 
power was the efficient cause and that the order was only “an 
incident, a necessary incident and consequence of the hostile 
rebel attack on the town,—a military necessity caused by the at- 
tack. It was one of a continuous chain of events brought into 
being by the usurped military power,—events so linked together 
as to form one continuous whole.” But in Portsmouth Ins, Co 
v. Reynolds, 32 Gratt, (Va.) 613, referred in 13 Am. & Eng. 
Encyc. of Law, 2nd Ed., 131, where the insured buildings were 


destroyed by fire which spread from other buildings set on fire 
by order of the United States authorities under an apprehension 
of an attack bv the Confederate force-, the court held that the 
insurers were liable, that the threatened attack was not the cause 
in a legal sense, or, if a cause, only a remote cause of the loss, 
and that the act of the government authority was an independent 
intervening efficient cause. Un this ease there was no attack in 
progress nor such an urgent necessity as in the other. And in 
Harris v. The York Mut. Ins. Co., 50 Pa. St. 841, where the loss 
excepted was that caused “by fire occasioned by mobs and riot,” 
end where the insured buildings were destroyed by the spread of 
fire frorn a bridge set on fire by the Commander of the United 
States forces to prevent the advance of a rebel army, the court 
held the insurer liable, both beeause the forec in question was 
not merely a mob or body of rioters and because the fire was oc- 
casioned proximately by the order of the military authorities, 
and only remotely by the invading army. 

Thus there seems to be some difference of opinion as to whether 
the invasion or usurped power, where loss occasioned thereby is 
excepted, or the order given by the opposing commander in con- 
sequence of such invasion or usurped power, where loss occasion 
ed by such order is not excepted, is the proximate cause of the 
loss in a legal sense. If the decisions of the United States Cirenit 
Court and the Supreme Courts of Pennsylvania and Virginia 
should be followed, the order of the Board of Tealth should be 
considered the proximate cause and the insurers would not be 
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liable. But if the decision of the Supreme Court of the United 
States is in point and is followed, the plague is the proximate 
cause and the insurers are liable. It seems to us that these cases 
are distinguishable from that decided by the Supreme Court of 
the United States. In that case as in these cases the insurance 
was against fire, but in that the expected risk was invasion or 
usurped power, while in this it is the “order of any civil author- 
ity.” Would not the court in that case have arrived at a dif- 
ferent conclusion if the exception had been the “order of any 
military authority” and not “invasion or usurped power?’ The 
question is not merely what the proximate cause is from an ab- 
stract or scientific point of view or what it might be in some other 
form of action. It is largely a question of the intention of the 
parties as determined by the language of the contract and its sub- 
ject-matter. In that case the court, in order to carry the cause 
back of the order to the usurped power, laid considerable stress 
upon the intention of the parties. It said, among other things: 


“Policies of insurance, like other contracts, must receive a rea- 
sonable interpretation consonant with the apparent object and 
plain intent of the parties. This is entirely consistent with the 
rule that ambiguities should be construed most strongly against 
the underwriters, and most favorably to the assured. * i 

“Tnvasion involved, of necessity, resistance by the constituted 
authorities of the government, and the employment of its mili- 
tary force. Destruction of property by fire was quite as likely to 
be caused by resistance to the usurping military power as by the 
direct action of that power itself. This must have been foreseen 
and considered when the insurance was effected. It is difficult, 
therefore, to believe that the parties intended to confine the stip- 
ulated exemption within. the limits to which the assured would 
now confine it. * * 

“Tt cannot be said sak was not anticipated which military 
necessity recognized. And the insurers and the assured must 
have looked for such action by the Federal forces as a probable 
and reasonable consequence of an overpowering attack upon the 
city by an invading rebellious force. Having excepted from the 
risk undertaken responsibility for such an attack, they excepted 
with it responsibility for the consequences reasonably to be an- 
ticipated from it.” 


So here, assuming that we must go back for the cause at least 
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as far as the order, as shown by all the eases cited above, could it 
be reasonably contended that the parties did not intend that “loss 
caused directly or indirectly, by order of any civil authority” 
should cover cases like the presente When loss is caused by 
order of a civil authority, the officer or official body, untess it 
acts so far beyond the scope of its authority, that it cannot be re 
garded as acting as a civil authority at all, necessarily acts in 
consequence of some cause or reason, It anay destroy property 
to prevent the spread of an epidemic or to prevent an invasion of 
an enemy or to accomplish other purposes. Whether, if the civil 
authority should order the burning of property to prevent the 
spread of fire, the case would come within the exception, we 
need not say. [n such case the fire, the spread of which is sought 
to be prevented, is the very risk insured against. In this case, 
plague is not the risk insured against. If the exemption was uot 
intended to cover cases like the present, what was it intended tu 
cover? The determination of the proximate cause in the legal 
sense depends to some extent upon what the main risk insured 
against is and what the exception is. For instance, if loss by fire 
is the main loss insured against and loss by explosion is the ex- 
ception, and if this is taken to include loss caused by fire oceasion- 
ed by explosion as well as that caused by the shock of the ex- 
plosion, so that the exception is in effect “loss caused directly or 
indirectly by explosion,” then in ease a fire is caused by explosion 
and epreads to other buildings, the explosion is regarded as the 
proximate canse and the insurer is not Hable. But if Joss caused 
by explosion js not excepted, the loss is regarded as caused by the 
fire proximately and by the explosion only remotely and the ìn- 
sured is Hable. St. John v. Am. Mut. Fire and Marine Jus. 
Co., 11 N. Y. 516. In neither case would the court go back of 
the explosion to sce what caused that. And yet if invasion were 
an excepted risk and a shot from the invading army caused an 
explosion which in turn caused the fire, the loss would be re- 
garded as caused proximately by the invasion and not by cither 
the fire or the explosion and the insurer would not be liable. So 
here where loss by fire is insured against and “loss cansed directly 
or indirectly by order of any civil authority” i~ excepted, the or 
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der and not the fire should be regarded as the proximate cause; 
and if loss caused directly or indirectly by plague were excepted 
and not loss caused by order of any civil authority, the plague 
and not the order might be regarded as the cause, within the 
meaning of the contract. But since loss by plague is neither in- 
sured against nor excepted, the plague cannot be regarded as the 
cause of the loss of property destroyed by fire ordered by civil 
authority, though in consequence of the plague. We may add 
also that here as in the Virginia case there was not the same 
pressing necessity for the destruction of the property either in 
point of time or as to the method of destroying it as there was in 
the case of Insurance Co. v. Boon. Nor was there the same rec- 
ognized duty to destroy it at all. In cases of that kind there wag 
a well recognized military necessity and duty to destroy prop- 
erty of that kind under such circumstances, so that in making 
the contract such losses could fairly be considered as intended to 
come within the scope of the exception. But there is no well 
known necessity or duty or practice of burning buildings in case 
of plague or other infectious or contagious diseases. On the 
whole we are of opinion that within the meaning of these policies 
the loss must be regarded as caused by the order of the Board of 
Health and not by the bubonic plague. Whether the Board was 
justified in issuing the order is a question not before us. 

Judgment for the defendant in the first of these cases. Ex- 
ceptions overruled in the second. 

J. T. De Bolt for the plaintiff in the first case. 

W. R. Castle and P. L. Weaver for the defendant. 

P. Neumann and W. A. Whiting for the plaintiffs in the see- 
ond case. 


A. G. M. Robertson and L. A. Thurston for the defendant. 
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GEORGE U. HIND, ©. A. SPRECKELS, RUDOLPH 
SPRECKELS, G. WEMPE, WM. CARSON, H. D. 
BENDIXON, JAS. IH. NELSON, M. O. SIVERSON, 
F. O. JOHANSEN, GEO. A. NELSON, N. J. McLEOD, 
G. M. FAGENLUND, J. S. HELLINGSEN, JOHN 
PILTZ and HENRY WETILERBEE v. WILDERS 
STEAMSHIP COMPANY. 


APPEAL FROM Orrcuit Juper, First Crrcorr. 
Susmitrep Novemper 1, 1900. Decipen Novemser 7, 1900. 


Frear, C.J., anp Perry, J. 


The power of this court to remand certain cases to the lower court is 
not taken away by the statutes of the United States permitting such 
cases to be taken from the courts of the Territory to a federal court 
on appeal or writ of error. But in this particular case the court 
makes the final complete decree itself. 

The allowance of an appeal to a federal court is not a mere ministerial 
act, but one of judicial discretion. 

No appeal lies from this court to the United States Circuit Court of 
Appeals under Section 15 of the Act of March 3, 1891, establishing 
the Circuit Courts of Appeals, which provides for such appeals to 
such courts in certain cases from Territorial supreme courts. Sec- 
tion 86 of the Act to provide a Territorial government for these 
islands puts the courts of this Territory on the same footing as the 
courts of the several States as to writs of error from the Supreme 
Court of the United States. 


OPINION OF THE COURT BY FREAR, C.J. 


This case having come on to be heard in this court on appeal 
from a decree of a Circuit Judge of the First Circuit in admiralty 
awarding the libellants $55,000 damages, an opinion was filed on 
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the 25th of last month, ante p. 112, concluding as follows: “We 
affirm the decree appealed from except as to the sum of five hun- 
dred and fifty dollars, proceeds of sale of the wreck, which sum 
should be deducted from the amount awarded below. This item 
was evidently overlooked in the preparation of the decree ap- 
pealed from. The cause is remanded to the Circuit Judge of the 
First Circuit with instructions to modify the decree in accordance 
with these views.” On the 30th the libellee filed a notice of ap- 
peal “to the United States Circuit Court of Appeals for the 
Ninth Circuit from the final opinion entered herein on the 25th 
day of October, 1900.” 

The libellee now moves the court “to determine the amount 
of the bond to stay execution pending the appeal;” also “to grant 
a rehearing on the ground that the final decree in a suit in ad- 
miralty should be given in the Supreme Court of the Territory 
from which alone by the laws of the United States an appeal lies 
to the Cireuit Court of Appeals;” and “so to modify the order 
herein entered in the decision of the above entitled cause on 
October 25, 1900, as to make the final decree for the libellants 
in the above entitled cause a decree of the Supreme Court of the 
Territory of Hawaii and not of an inferior court.” 

These motions were presented somewhat informally and with 
little argumént and no citation of authorities and, by consent, in 
the absence of one of the Justices who took part in the opinion 
above referred to. No formal decree has been entered and so, 
strictly speaking, we presume the notice of appeal has been filed 
and the application for fixing the amount of the bond has been 
made prematurely. Under our practice it is customary for the 
appellate court to enter a formal decree even if only affirming the 
decree appealed from and remanding the case, and appeals from 
the lower courts to this court are allowed only from decrees as 
distinguished from opinions. We presume the Circuit Court of 
Appeals would hold that if an appeal lies at all from this court to 
that, it should be taken from the formal decree. See Herrick. 
v. Cutcheon, 55 Fed. Rep. 6. Nor is this a case for a formal re- 
hearing although a rehearing is asked for. We shall consider the 
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motions as applications for fixing the form of the decree in the 
exercise of the revisory power which courts have over their opin- 
ions or decisions prior to entry of formal decree or judgment, and 
for fixing the amount of the bond afterwards. 

The position cannot be sustained that the final complete decree 
must be entered in this court because, as contended, from it alone 
of the courts of this Territory an appeal can be taken to a federal 
court—whether the Circuit Court of Appeals or the Supreme 
Court. Appellate courts usually have power either to enter final 
complete decrees themselves or to remand cases to the lower 
courts. In the several States the statutes and practice upon this 
subject differ. In some the appellate court is required by statute 
to enter the decree itself; in others it is required to remand; in 
others the court may adopt either course and in some it prefers 
one course, in others the other course. It is a matter of local law 
and practice. The local Jaw and practice is not controlled by the 
federal statutes relating to appeals and writs of error, nor on the 
other hand are the federal statutes rendered nugatory or the 
rights of a party desiring to appeal lost by reason of the local 
statutes and practice. For instance, the federal statutes provide 
for taking certain classes of cases from the highest court of a 
State in which a decision in the suit could be had, to the Supreme 
Court of the United States on writ of error, but no difficulty has 
been found in taking up such cases notwithstanding the diverse 
practice of the courts of the various States as to entering final 
judgments or decrees or remanding cases to the lower courts. 
See Atherton v. Fowler, 91 U. S. 148; Wurts v. Hoagland, 105 
U. S. 702; Polleys v. Black River Improvement Co., 113 U.S. 
88; McGuire v. The Commonwealth, 3 Wall. 382; Gelston v. 
Hoyt, 3 Wh. 246. 

The statutes now in force relating to the powers of this court 
in appeal cases are the samc as were in force before the establish- 
ment of the Territorial government, and under them the court 
has always exercised its discretion as to entering final decrees or 
remanding cases, but has inclined to prefer the practice of re- 
manding, at least since it became, nearly eight years ago, almost 
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purely an appellate court. In this particular case it apparently 
would make little difference to either party which course were 
pursued. The libellants would not be prejudiced in their rights 
by the entry of a final complete decree in this court. On the 
other hand if an appeal or writ of error lies in this case to a 
federal court, it would simplify matters to have the final decree 
here, especially as under ur practice the original record is sent 
up on appeal from the lower court and would have to be sent 
back if the case were remanded. If the question as to which 
course should be pursued had been presented before the filing of 
the opinion, as it is now presented, we probably should have 
adopted the other course, that of entering the final decree here, 
and, it being still within our discretionary power to do this, we 
deem it best to do it. This is not, however, to be taken as a pre- 
cedent even in cases which may be taken up from this court on 
appeal or writ of error. Each case will be considered on its own 
merits. Since this is the first in which an appeal is sought to be 
taken from this court, and since new questions of practice are in- 
volved, we deem it best to obviate difficulties as far as possible, 

The other question, that of fixing the amount of the bond, is 
of greater importance. The libellee practically asks for the al- 
lowance of an appeal to the United States Circuit Court of Ap- 
peals of the Ninth Circuit, As already remarked, this is the first 
time an attempt has been made to appeal from this Court to a 
federal court. The motion raises new questions of practice of 
great consequence. 

We understand that, if an appeal lies to the Circuit Court of 
Appeals from this Court, the citation and the approval of the 
bond may be signed by either a Justice of this Court or a Judge 
of that Court. Under Section 999 of the Revised Statutes, on 
a writ of error from the Supreme Court to a Circuit Court the 
citation may be signed by a Circuit Judge or a Supreme Court 
Justice; and under Section 702 final judgments and decrees of 
the Territorial Supreme Courts may be reviewed on appeal or 
writ of error in the same manner and under the same regulations 
as the final judgments and decrees of a Circuit Court. Hence 

12 
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it follows that citations on such appeals may be signed by a Jus- 
tice of the Territorial Court or a Justice of the Supreme Court. 
Brown v. McConnell, 124 U. S. 489, By Section 11 of the 
Evarts Act, establishing the Cireuit Courts of Appeals, 26 Stat. 
829, the same regulations are made applicable to appeals to and 
writs of error from the Circuit Courts of Appeals from and to the 
District and Cireuit Courts; and by Section 15 of the same act 
the Circuit Courts of Appeals are given the same jurisdiction, in 
cases in which their judgments are final, by writ of error or ap- 
peal, to review the judgments and deerees of the Supreme Courts 
of the Territories as they have to review the judgments and de- 
crees of the District and Circuit Courts. We infer therefore that 
if an appeal lies at all to the Circuit Court of Appeals from this 
Court, a Justice of this Court may sign the citation and approve 
the bond. 

But is this a mere ministerial act to be performed as a matter 
of course upon every application, leaving it solely to the appellate 
court to say whether an appeal lies in the particular case or to 
ihat court in any case? It was decided in Greeley v. Townsend, 
25 Cal. 604, and other cases there cited, under a somewhat simi- 
lar statute relating to writs of error to State Supreme Conrts 
from the Supreme Court of the United States, that this was not 
& mere ministerial act but an act of judicial discretion. If there 
were a serious question as to the right of appeal in the particular 
case or to the particular court, no doubt it would be advisable as 
a rule to allow the appeal and leave it to the appellate court to 
say whether it was properly allowed or not, but to allow appeals 
in all cases as matter of course would be simply to assi-t in 
many cases unscrupulous parties in suspending proceedings and 
delaying justice for great lengths of time on frivolous grounds. 
Of course, a refusal of a Justice of this Court to allow an appeal 
is not final. A party desiring to appeal may apply to any mem- 
ber of the appellate court either without applying here at all or 
after applying here unsuccessfully. 

Is this a case in which an appeal should be allowed to the Cir- 
cuit Court of Appeals of the Ninth Circuit? If in our opinion 
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it clearly is not, we do not care to countenance the view that it 
is or take any part in promoting a course of procedure that seems 
to us unauthorized. Counsel rely on Section 15 of the Evarta. 
Act above referred to, which reads as follows: 

“Sec. 15. That the circuit court of appeal in cases in which 
the judgments of the circuit courts of appeal are made final by 
this act shall have the same appellate jurisdiction, by writ of er- 
ror or appeal, to review the judgments, orders, and decrees of the 
supreme courts of the several Territories as by this act they may 
have to review the judgments, orders, and decrees of the district 
court and circuit courts; and for that purpose the several Terri- 
tories shall, by orders of the Supreme Court, to be made from 
time to time, be assigned io particular circuits.” 

So far as we are aware the Territory of Hawaii has not yet 
been assigned to any particular circuit, and if we should allow 
an appeal at the present time to the Circuit Court of Appeals for 
the Ninth Circuit, it would be only on the strong probability 
that if this Territory shall be assigned to any circuit, it will be 
to that Circuit. Whether it will be assigned to any circuit or not 
is a matter with which we have nothing to do. In view of the 
provisions of the Organic Act—the Act of April 30, .1900, to 
provide a government for the Territory of Hawaii—it may be 
deemed unnecessary to assign this Territory to any Circuit. 

Aside from the question of the assignment of this Territory 
to the Ninth Circuit, this case would undoubtedly come within 
the terms of Section 15 referred to, for it is an admiralty case, 
and in admiralty cases the judgments of the Circuit Courts of 
Appeal are by Section 6 of the same Act made final. But in our 
opinion the Organic Act, a later and more particular statute, pro- 
vides otherwise. Not indeed. by the provision, in Section 10, 
that “all actions at law, suits in equity, and other proceedings, 
then pending in the courts of the Republic of Hawaii shall be 
carried on to final judgment and execution in the corresponding 
courts of the Territory ef Hawaii,” for that was an interregnum 
clause the principal object of which was merely to bridge the 
chasm that would otherwise separate the Republic and the Terri- 
tory and the word “final” was apparently used as distinguished 
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from “interlocutory” rather than as intending to cut off any right 
of appeal such as would exist in other similar cases if commenced 
after the change in the form of government oceurred. In a cer- 
tain sense all cases must be prosecuted to final judgment before 
an appeal can be taxen, unless otherwise provided by statute. 
This clause is relied on as giving the Territorial courts jurisdic- 
tion to proceed in certain classes of cases already begun in them, 
which, like the present case, would otherwise come within the 
jurisdiction of the United States District Court. 

The clause on which we rely is that found in Section 86 of 
the Organic Act, which reads: 

“The laws of the United States relating to appeals, writs of 
error, removal of causes, and other matters and proceedings, as 
between the courts of the United States and the courts of the 
several States shall govern in such matters and proceedings as 
between the courts of the United States and the courts of the 
Territory of Hawaii.” 

This clause in our opinivn places the courts of this Territory 
on the same footing as thc courts of the several States so far as 
appeals to and writs of error from the federal courts are con- 
cerned, and, of course, cases may be taken, by writ of error, from 
the Supreme Courts of the several States to the Supreme Court 
of the United States alone. Appeals cannot be taken from such 
courts to the United States Circuit Courts of Appeals. The prin- 
cipal argument of counsel for the libellee and would-be appellant 
against this construction of the clause of the statute just quoted, 
is that the word “States” is used in a general sense as including 
both States and Territories, and that the intention was that only 
such laws relating to appeals with respect to either State or Ter- 
ritorial courts as should appiy should govern, and that on an ex- 
amination it is found that only the laws relating to appeals from 
Territorial courts apply to this case, that is, Section 15 of the 
Evarts Act. But that is a mere supposition with nothing to sup- 
pot it except that it serves counsel’s purposes. There is every- 
thing against it. The presumption is very strong that Congress 
would not use the word “States” to include Territories in an act 
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and section of this kind. If it were speaking of the “United 
States” in a general statute, it might very well be taken to mean 
what is commonly called the United States, including both States 
and Territories. But here it used, not the words “United States” 
but the words “several States.” It used them in a statute im 
which the distinction must have been emphasized and in which 
matters, such as appeals, writs of error and removals of causes, 
are provided for, the law as to which in respect to State courts 
was known to differ greatly from that in respect to Territorial 
courts and it cannot be supposed that Congress acted so carelessly 
as to provide that both sets of law should govern and then leave 
it to the courts to select which. Congress itself intended to do 
th; selecting by inserting this very clause. Furthermore these 
laws referred to in this 2lause contain the words “States” and 
“Territories” used in their proper sense, and Congress presum- 
ably continued to use them in this clause in the same sense. 


It is true that this construction would make the decisions of 
this court final in most cases without the right of further appeal. 
But that would not be strange. In Aztec Mining Co. v. Ripley, 
58 Fed. Rep. 7, counsel asked the court to depart from the plain 
meaning of Section 15 of the Evarts Act above quoted, on the 
ground that Congress could not have intended to limit the right 
of appeal to the extent required by that section if given full 
effect as it read. But the Circuit Court of Appeals said: 

“It is true, as argued by counsel, that, if it be held that this, 
court has not appellate jurisdiction in this class of cases, then 
the larger part of causes pending in the territorial courts cannot 
be appealed either to the supreme court of the United States or 
to the circuit courts of appeal, but in that respect the residents 
of the territories are only placed on an equal footing with the 
citizens of the several states. In the larger number of cases 
brought in the courts of the state, the only appeal is to the su- 
preme court of the state, and in the territory of New Mexico 
there is a supreme court to which an appeal lies the same as in 
the several states.” 

See also Jb. 151 U. S. 79; Folsom v. United States, 160 U. 
S. 121. 
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There are special reasons for supposing that Congress intended 
to produce this very result here. It organized the courts and dis- 
tributed their jurisdiction ın this territory as it has done in no 
other territory—-namely, on the lines of federal and state courts 
in the several States. It did not, as in Alaska, provide for only 
District Courts of the United States which had jurisdiction over 
local as well as over federal cases and which would be regarded 
as the supreme courts of ihe Territory within the meaning of 
Section 15 of the Evarts Act (Steamer Coquitlam v. United 
States, 163 U. S. 346), nor did it create only Territorial courts 
of the kind usually provided for Territories, which have juris- 
diction of federal as well as local eases, and from which therefore 
appeals could be taken to the Circuit Courts of Appeals in several 
classes of cases under Section 15 of the Evarts Act. But it ere- 
ated both classes of courts—-one with the jurisdiction of District 
and Circuit Courts of the United States, the other corresponding 
te the courts of a State, and, having done so, it naturally placed 
the two classes of courts on the same footing as to appeals and 
other proceedings as the corresponding federal and State courts 
clsewhere, that is, in the several States. Indeed, since the Dis- 
trict Court here has the jurisdiction over such cases as may be 
appealed from the Supreme Courts of other Territories under 
Section 15, there would be no cases in our Territorial courts 
which would fall within the terms of that Section, except a few 
cases, such as the present csse in admiralty, which were begun 
before the Organic Act took effect and remained in the Terri- 
turial courts under the provisions of Section 10 of that Act. If 
there were no provision in the Organic Act relating to appeals 
from courts here, we presume that appeals could be taken under 
Section 15 of the Evarts Act from both the District Court and 
the Supreme Court (see Steamer Coquitlam v. United States, 
supra), for each would be a court created by Congrezs in the 
exercise of its general powers over territory belonging to the 
United States and each would be a supreme court of the 
Territory with respect to the classes of cases of which it had 
jurisdiction. Congress, however, provided otherwise. It not 
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only organized the courts here on the 1ines of courts in the 
States, but it provided, in the clause immediately preceding that 
now in question quoted above from Section 86 of the Organic 
Act, that appeals from the District Court in this Territory should 
be had and allowed to the Circuit Court of Appeals of the Ninth 
Circuit in the same manner as appeals are allowed from Circuit 
Courts to Circuit Courts of Appeals, and then, as we believe 
and as might have been expected, in the clause in question, pro- 
vided that appeals from the Supreme Court of this Territory 
should be governed by the laws governing appeals from the Su- 
preme Courts of the several States. The fact that this Territory 
is so far removed from the mainland is ample to explain why 
Congress intended to make the judgments of our Supreme Court 
final except in cases in which a federal question was involved 
and to permit such cases to be taken up only as they would be 
taken up from a state court, that is, by writ of error from the 
Supreme Court of the United States. That such was the actual 
intention there can be no doubt. For instance, the Judiciary 
Committee of the Commission that drafted this bill, says with 
reference to this clause: 

“By making the relations between the Territorial Courts of 
Hawaii and the Federal ourts, as to appeals, removal of causes, 
ete., the same as the corresponding relations between the State 
and Federal courts, all cases of a local nature can be tried and 
determined finally in the isiands, and thus the expense and de- 
lay of bringjng such cases to the mainland, and possibly to Wash- 
ington, a distance of 5000 miles, will be avoided.” Report of 
the Hawaiian Commission, p. 162. This is quoted by Mr. Knox, 
Chairman of the House Committee on Territories, in his report 
upon this bill, p. 20. How far such reports accompanying a bill 
may be considered in construing it when it becomes a statute we 
need not say. In this case there is no occasion to consider them, 
for the statute is plain enough in itself. 

The question whether this case may be taken to the Supreme 
Court of the United States by writ of error is not before us. 
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£. decree in accordance with these views will be signed on 
presentation. 

Paul Neumann for iibcllants. 

Kinney, Ballou & McClanahan, and H. A. Bigelow for 
libellee. 


NETTIE L. SCOTT v. THOMAS SILVA. 
APPEAL FROM Circo Jupes, Trirp Circorr. 
SUBMITTED OCTOBER 2, 1900. Dxrcrpep Novemser 10, 1900. 


Frear, C.J., Perry, J., ann J. T. De Borr, Esq., or rue Bar, 
IN PLACE OF GALBRAITH, J., DISQUALIFIED. 


The decision of the trial court held supported by the evidence. 


OPINION OF THE COURT BY PERRY, d. 


In this action, instituted in the District Court of North Kona, 
Hawaii, the plaintiff claims of the defendant the sum of two 
hundred and ninety dollars damages for alleged trespass of cer- 
tain cattle belonging to the defendant upon land of the plaintiff. 
The District Magistrate rendered judgment for the defendant, 
and from that judgment plaintiff appealed to the Circuit Jndge 
of the Third Circuit in Chambers. The latter after trial also 
found for the defendant, stating in his written decision, inter 
alia, that the evidence offered by the plaintiff was too vague, 
indefinite and uncertain to justify or permit the basing thereon 
of any judgment in her favor, and that there was evidence tend- 
ing to show the existence of an agreement between plaintiff and 
one Nahale whereby the latter was permitted for an agreed rate 
of compensation to run cattle on the land in question and that 
defendant had, by agreement with Nahale, substituted some of 
his own cattle for some of Nahale’s taken by him for dairy pur- 
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poses. In conclusion the Circuit Judge held that the plaintiff 
had not substantiated her case. 

This appeal is taken “on the ground that the judgment and 
the decision on which said judgment is based are contrary to the 
law, contrary to the evidence, contrary to the weight of the evi- 
dence and contrary to a former decision of same court touching 
the same facts involved herein.” 

Aside from some vague references in the testimony of one 
of the witnesses for the plaintiff to some former proceedings in 
court between the same parties concerning a certain bill for pas- 
turage of cattle, the record is silent as to what the former adju- 
dication mentioned consisted of. Consequently the point cannot 
be considered by us. 

Whether the Circuit Judge based his decision upon the vague- 
ness and uncertainty of the evidence as to the fact of the tres- 
pass relied upon and the amount of the damage done, or upon 
the finding that an agreement had been entered into between 
plaintiff and Nahale as above stated, is not clear from the opinion 
on file. He seems to have relied to a certain extent upon both. 
If in fact the evidence of trespass and damage is too vague and 
uncertain to justify a finding in favor of plaintiff, or if in fact 
the agreement existed, the conclusion reached was correct. After 
an examination of the transcript of all the testimony adduced 
at the trial, we are unable to hold as matter of law that the de- 
cision appealed from is contrary to the evidence or to the weight 
of the evidence. The testimony as to the subject of the agree- 
ment was conflicting and contradictory and it was for the Circuit 
Judge alone to pass upon the questions of credibility of witnesses 
and weight of their statements. Plaintiff’s evidence was certain- 
ly vague, indefinite and unsatisfactory, especially on the ques- 
tion of the amount of the damage done by the cattle. Under 
the circumstances the decision of the trial judge cannot be set 
aside. 

_No opinion need be expressed on the question raised by de- 
fendant’s motion to dismiss the appeal, to wit, whether or not 
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an appeal lies to the Supreme Court from the decision of a Cir- 
cuit Judge in Chambers in such a case as this. 

For the reasons hereinabove stated, the appeal is dismissed 
and the cause remanded to the Cireui. Judge of the Third Cir- 
cuit, in Chambers, for such further proceedings as may be 
proper. 

Lorrin Andrews for plaintiff. 

Achi & Johnson-for defendant. 


A. S. CLEGHORN, Administrator with the Will annexed of 
the Estate of Antonio Philip, deceascd, r. W. R. CASTLE, 
JOHN NICHOLAS ANA, ANTONIO NICHOLAS 
ANA, KOLEKA and MARY BROWN. 


ÅPPEAL FROM Circuit Juber, First Crrcutr. 
SUBMITTED OcTOBER 5, 1900. DECIDED DECEMBER 4, 1900. 


Frear, C.J., anp Perry, J. 


In consequence of a misrepresentation, though innocent, made by 
C. to the effect that the remaindermen as well as the life-tenant 
under a will of certain property, desired the transfer and con- 
veyance of such property by A. S. C., the administrator with said 
will annexed of the estate of the testator to C., and that there- 
upon A. S. C’s. liability as such administrator would terminate, 
A. S. C., to whom the representation was made, relying thereupon, 
transferred and conveyed all of said property as requested. It 
subsequently appeared, by decree of court, that the remaindermen 
had not in fact consented to such transfer and conveyance or rati- 
fied the same, and the administrator was ordered to pay to the 
remaindermen the amount of the principal of said estate. 
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Held, that the administrator may recover of C. the property so trans- 
ferred and conveyed. 

Held, that it is no defense to the suit that C., who, in requesting the 
administrator to transfer and convey the property, acted as the 
attorney of the life-tenant, had, prior to the demand by the admin- 
istrator for a restoration of the property, transferred and con- 
veyed it to the life-tenant and to certain other parties subject to 
the same trusts, and that the facts do not bring the case within 
the rule that where a voluntary payment is made under a mistake 
of law to an agent for his principal, the agent cannot be held 
Hable if, prior to the receipt of any demand or notice to the con- 
trary, he has paid the money to his principal. 


OPINION OF THE COURT BY PERRY, J. 


One Antonio Philip, late of Honolulu, Oahu, died in the year 
1859, leaving a will wherein and whereby he bequeathed the 
whole of his estate to his widow Anna (also known as Ana Mo- 
mona) for life and provided that at her death it be divided as 
follows: to George Friel one fourth, to John Nicholas Ana one 
fourth, to Antone Nicholas Ana one fourth and to Antone 
Manuel one fourth. The will was duly admitted to probate on 
November 30, 1859, and on the 28th of March, 1870, complain- 
ant was appointed administrator with the will annexed of the 
decedent’s estate. 

In September, 1886, responden: Castle, as the attorney for 
the widow, and taking this action in consequence of financial 
embarrassment under which Cleghorn was laboring at the time, 
requested the latter to transfer to him all of the funds and prop- 
erty of the estate to be held by him, Castle, under the same trusts, 
representing to Cleghorn not only that the widow desired this 
course to be followed but also that the other devisees joined in 
the request for the transfer. Castle further represented to Cleg- 
horn that upon the latter’s so transferring the property, his liabil- 
ity as administrator would terminate. 

Cleghorn, believing in the truth of these representations and 
relying thereupon, paid and delivered over to Castle all of the 
funds and property of the estate remaining in his possession, that 
is to say: cash, $1033.48, two promissory notes signed by him- 
self, one for $461.52 and one for $125.69, and, by deed, a lot of 
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land situate at Waihee, Maui, $1900., being in all the sum of 
$3520.69 or its agreed equivalent, of which sum $3400. was prin- 
cipal and the balance income. (See exhibit “A” filed June 28, 
1898, Probate Record No. 1138.) It was at the time known to 
and understood by both Cleghorn and Castle that the land at 
Waihce was of the value of much less than $1900. but neverthe- 
less it was accepted by Castle as the equivalent of that amount 
because Cleghorn had no other property and it seemed wise to 
accept all that could be had. In an informal interview, the pro- 
bate judge familiar with the proceedings theretofore had con- 
cerning the estate, had said to Castle that he considered the pro- 
posed acceptance of the land at that value as wise under the cir- 
cumstances. It is due to Mr. Castle that this fact be noted. 

In the negotiations, Castle represented to Cleghorn that all 
the parties in interest consented that the land be taken as of that 
value, and Cleghorn relied upon this representation also in mak- 
ing the conveyance. 

Thereafter, upon the request of the life tenant and some of 
the other devisees, Castle conveyed to Ana Momona the land at 
Waihee, subject to the same trusts expressed in the will and de- 
livered over into the care of the late Antone Rosa, who was 
then the attorney of said Ana Momona, the sum of $1100. and 
into that of one C. R. Dement the attorney-in-fact for Ana Mo- 
mona the sum of $400. The land was subsequently conveyed 
by Ana Momona to Ana Momona, Jr., in whom the title is said 
to be now vested. 

Ana Momona died on January 28, 1897. In June, 1898, 
John Nicholas Ana and Antone Nicholas Ana, two of the de- 
visees above referred to and Koleka, widow of Antone Manuel, 
a third devisee, instituted certain proceedings before a Cireuit 
Judge of the First Circuit in the matter of the estate of said de- 
cedent, which proceedings resulted in the finding by the court 
that the transfer in 1886 had been made without the consent of 
or subsequent ratification by the said movants and in a decree 
holding Cleghorn liable as Administrator for all of the property 
of the estate and ordering him to pay into court for the benetit 
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of those entitled thereto the sum of $3420. and interest thereon 
from January 28, 1897. On appeal, the findings and decree of 
the Circuit Judge were sustained by this court. For a full state- 
ment of the facts bearing upon the issues then before the court, 
see the decision which is reported in 12 Haw. 284 et seq. The 
evidence in that case has been, by stipulation, made evidence in 
this case, and some additional testimony has been taken. Upon 
all the evidence now before us we make the same findings as 
were made in the former case so far as the same are relevant or 
necessary in this case and especially on the subject of the consent 
and ratification of John and Antone Nicholas Ana. 

Castle in making the statements which he did in 1886 to 
Cleghorn concerning the consent of the devisees to the transfer, 
acted in good faith, believing that the transfer did meet with 
their approval and consent. Nevertheless the statement was in- 
correct and in that sense a misrepresentation of a fact upon which 
Castle could and should have fully informed himself. Cleghorn 
believed and relied upon the representations, and continued in 
ignorance of the truth of the matter until the termination of 
the former proceedings last mentioned. Very soon after the 
rendering of the decision of this court on that matter, he filed 
the bill of complaint in this case, averring in substance most of 
the facts above set forth and praying that Castle be ordered to 
reconvey to him the land at Waihee or to pay the sum of $1900. 
in lieu thereof and to account for and pay all of the funds trans- 
ferred to him by complainant amounting in all to the sum or 
value of $3420. with interest thereon from January 28, 1897. 
A genera] prayer for relief is added. John and Antone Nicholas 
Ana, Koleka and Mary Brown, widow of George Friel, another 
of the devisees, were also made parties defendant. Mary Brown 
demurred on the ground of misjoinder of parties defendant and 
the court below held that she had been improperly joined. None 
of the other respondents except Castle filed any answer or other 
pleading or made any appearance. 

The court below decreed that the respondent Castle pay to the 
complainant the sum of $3420. with interest thereon from Jan- 
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uary 28, 1897. From that decree the case now comes to this 
court on the appeal of the principal respondent. 

The defense mainly relied upon is that this was a voluntary 
payment by the administrator to the agent of the life-tenant, for 
his principal, made under a mistake of law, and that the agent 
cannot now be held hable because long prior to the receipt by 
him of any notice to the contrary he paid and delivered over 
the property to his principal; and that the administrator’s 
remedy is by seeking the trust property wherever it may now be. 

We are of the opinion that the case at bar is not within the 
principle of the cases cited by the respondent in support of that 
contention. In making the suggestion or request to complainant 
that all of the property of the estate be transferred to respond- 
ent, the latter acted, no doubt, as the agent of the life-tenant, but 
in receiving and holding the property he acted, not as such agent, 
but as a trustee for the benefit of all the beneficiaries named in 
the will; he held the property, not only in order to pay the in- 
come thereof to the life-tenant, but also to preserve the principal 
for the remaindermen and to distribute it among the latter at 
the time and in the proportions provided for by the will. The 
deed of August, 1886, from Cleghorn to Castle (referring to the 
administration of the estate of the decedent) recites that the 
grantor “is now desirous of surrendering the said trust, and said 
grantee has now consented to assume the same,” and in its 
habendum declares the property to be conveyed “in trust never- 
theless to the following uses and purposes, that is to say, during 
the lifetime of Ana Momona widow of said Antonio Philip to 
pay over to her all the net rents issues and profits thereof and 
at her death to convey the same to the heirs and persons who 
may be so declared by the court to be entitled thereto.” 

The grantee assumed all of the duties and responsibilities of a 
trustee under the will. Castle himself recognized this, for he 
declined, as was his duty to do, either to allow Ana Momona to 
encroach on the principal or to divide the property at the request 
of the remaindermen and Ana Momona, his alleged principal 
(see paragraph 8 of answer, and page 5 of Castle’s evidence of 


CLEGHORN v. CASTLE. 191 


June, 1899) and it was in consequence of this refusal that Ana 
Momona became dissatisfied and finally prevailed upon Castle to 
hand over the property to others; this he did still charging it 
with the same trusts. This cannot be held to have been a pay- 
ment to his principal. The property excepting only the income 
for life, as to which there is now no dispute, did not belong to the 
life-tenant or principal, and was not regarded or treated by the 
respondent as belonging to her. The will provided: “I give & 
bequeath to the son of my deceased friend Nicholas Anna, who 
resides with me, one quarter of my estate—to George Friel the 
son of another deceased friend George Friel who resides with 
his mother one quarter of my estate—To Antone Manuel the 
son of my friend Manuel Sers one quarter of my estate—to 
Antone Nicholas Anna, another son of my deceased friend, one 
quarter of my estate, for all of whom I stood God Father at their 
baptism. I do hereby nominate and appoint my friend Edward 
Brown of Honolulu, Executor of this my last Will and Testament 
and invest him with full power and authority to take charge of 
and manage my Estate for the use and benefit of the Legatees 
herein named and finally to distribute the same to the Legatees 
who are to receive the remainder after my wife’s decease, upon 
their severally becoming of age.” The respondent was familiar 
with these provisions, and did not intend to cause the property 
to go to any person other than as specified in the will, though, it 
must be said, he would seem to have acted negligently in permit- 
ting the corpus of the estate to be scattered in the manner shown 
by the evidence and stated above. 

The deed of the land and the transfer of the funds was made, 
not solely through a mistake of law but through a mistake of fact 
caused by the misrepresentation, though innocent, of the re- 
spondent of matters upon which he could easily have informed 
himself. The complainant might, it is true, have pursued the 
trust property wherever the same was to be found, but, on the 
other hand, he may elect to look solely to the person with whom 
he dealt, and in consequence of whose representations he parted 
with the trust estate. 


192 DECEMBER, 1900. 


No laches can be imputed to the complainant, for he instituted 
proceedings promptly upon first ascertaining, by the decree of 
the court, that the facts as to the consent of the remaindermen 
were otherwise that he had been led by the respondent to believe 
that they were. 

The fact that the title to the land is not now in the respondent, 
is urged by the complainant as a reason why he should be decreed 
to pay the whole principal of the estate in cash and not to re- 
convey the land, since it would not be in his power to make such 
a reconveyance, or in that of the court to compel performance 
of its decree. The prayer of the bill is for a reconveyance, or, 
in the alternative, payment of the sum of $1900. In view of the 
circumstances above stated which surrounded and led up to the 
conveyance by Cleghorn and its acceptance by Castle at the valu- 
ation of $1900., we are of the opinion that justice requires. that 
respondent be given an opportunity to reconvey the land or cause 
its reconveyance as representing the sum of $1900. If, how- 
ever, he is unable to do so, he should be decreed to pay the 
$1900. as well as the balance of $1520. in cash; and, in any 
event, complainant is entitled to interest on the whole sum of 
$3420. from the 28th day of January, 1897. 

The case is remanded to the Circuit Judge of the First Circuit 
with instructions to enter a decree and to take such further pro- 
ceedings as may be necessary in accordance with the foregoing 
views. 

Robertson & Wilder for complainant. 

P. L. Weaver for respondent Castle. 
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H. MALANI and ESTHER MALANI v. G. N. ALAPAT 
and MRS. G. N. ALAPATI. 


APPEAL FROM Circurt Junar, Fourra Crrcurr. 
SUBMITTED DECEMBER 17,1900. Dercrnep DecemBer 19, 1900. 


Frear, C.J., ann Perry, J. 


Inder our statutes, a suit may be brought in one circuit for the fore- 
closure of a mortgage of land situated in another circuit. 


OPINION OF THE COURT BY FREAR, C.J. 


This is a bill to have a deed, absolute in form, declared a 
mortgage and for an accounting and foreclosure. The suit was 
brought in the Fourth Circuit; the land was situated and the 
defendants were served in the Third Circuit. The defendants 
demurred on the ground that the court had no jurisdiction over 
the persons of the defendants or the subject matter. The Cir- 
cuit Judge held that he had jurisdiction of the persons of the 
defendants inasmuch as they had appeared generally. We may 
add that service in the Third Circuit of process issued in the 
Fourth Circuit was proper under Section 1151 of the Civil 
Laws. The Judge held further that a proceeding to foreclose 
a mortgage was in the nature of a proceeding in rem, and there- 
fore of a local nature and that it could be brought only in the 
circuit in which the land was situated and that therefore he was 
without jurisdiction of the subject matter of the suit and so 
sustained the demurrer and dismissed the bill. The plaintiffs 
appealed. 

Several contentions are made in support of the jurisdiction. 


One is that the main object of the bill is to have the deed de- 
13 
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clared a mortgage and that this certainly is not local im its 
nature. Another is that even a suit to foreclose a mortgage is 
of a transitory nature; that equity acts against the person only 
and hence such a snit in equity must be in personam and not 
in rem. Such undoubtedly is the view in England (Paget r. 
Ede, J. R. 18 Eq. 118) and the view taken in some of the 
earlier American cases (c. g9. Broome v. Beers, 6 Conn. 198). 
See Miller v. Dows, 94 U. S. 444. But it has been changed by 
statute in many of the States. In some States the statute» per- 
mit the suit to be brought either in the county of the mort- 
gagor’s residence or in that in which the land is situated; in 
other States the statutes permit the suit to be brought in any 
county but require it to be tried in the county in which the 
land is situated if the defendant so demands: but in a larger 
number of States the statutes inake foreclosure a local action 
and require the suit to be brought in the county in which the 
land or some part of it is situated, See 9 Ene. Pl. & Pr. 249 ¢¢ 
seq. No doubt the tendency is to regard the action as in effect 
in rem though personal in form. Among the reasons that have 
been given for holding it transitory are that the mortgagor’s 
equity of redemption is not an estate strictly speaking but only 
a right, and that the title to the land cannot be litigated in a 
foreclosure suit. Among the reasons given for holding it local 
ave that now in most of the States the theory of a mortgage has 
changed, the mortgage being regarded merely as creating a lien, 
leaving the title in the mortgagor, that the court on foreclosure 
deals directly with the res especially under the methods: of fore 
closure now generally in vogue in the States, and that its pro- 
cess is not effective outside of its jurisdiction. How far a change 
in the theory of mortgages should weigh in the absence of a 
statute limiting jurisdiction in cases of this kind we necd not 
attempt to say. Just what the theory of mortgages is here has 
never, that we are aware of, been judicially determined. In our 
opinion our statutes permit a suit to be brought in one cirenii 
for the foreclosure of a mortgage of Jand situated in another cir- 
euit. This is plaintiffs’ third contention. 
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Section 1144 of the Civil Laws enumerates the classes of cases 
that may be tried in the circuit courts. Section 1145 enumer- 
ates the classes of cases that may be heard by Circuit Judges in 
Chambers. Among these are “all matters in equity.” Section 
1146 prescribes the limitations as to territorial jurisdiction. For 
instance, formerly, proceedings for partition could be brought 
_ only in the circuit in which the land was situated or in the Firat 
Circuit, and now by amendment (Act 56, Laws of 1898) only 
in the circuit in which the land is situated, unless it lies in more 
than one circuit, in which case the proceedings may be brought 
in any circuit in which the land is in part situated. Formerly 
there was no limitation in this respect as to actions of ejectment 
in the circuit courts. Now under said amendatory Act they 
may be brought only in the circuit in which the land is situated. 
There is no limitation whatever prescribed as to foreclosure 
suits. Section 1150 confers upon the circuit courts and Section 
1151 upon the circuit judges power to compel the attendance 
of parties and witnesses from any part of the Territory and to 
issue all such executions and other processes and do all such 
other acts as may be necessary to carry into full effect all their 
powers or as may be necessary for the promotion of justice. In 
Wailuku Sugar Co. v. Cornwell, 10 Haw. 476, it was held that. 
a suit in equity was properly brought in the First Circuit for an 
injunction against unlawfully diverting and using water in the 
Second Circuit. In Dary v. Kane, 158 Mass. 376, the statute 
provided generally that suits in equity might be brought in any 
county where a transitory personal action between the same par- 
ties might be brought. The court held that a bill to redeem a 
mortgage came within such provision, although counsel con- 
tended that the suit could be brought only in the county in 
which the land was situated. Our decision is based on our stat- 
utes and does not go to the extent of holding that on general 
principles a suit may be maintained in one jurisdiction to fore- 
close a mortgage of land situated in another jurisdiction on the 
ground that it is a transitory action. 
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The decree appealed froin sustaining the demurrer and dis- 
missing the bill is reversed and the cause remanded to the Cir- 
cuit Judge of the Fourth Circuit for further proceedings in con- 
formity with the foregoing opinion. 

Smith & Parsons for plaintiffs. 

No appearance for defendants. 


POKINI ROBINSON v. JOSEPH AKE AHEONG and HA- 
WAHAN COMMERCIAL AND SUGAR COMPANY. 


Questions RESERVED BY Crecurr Jenar, Seconp Circuit. 
SUBMITTED SEPTEMBER 17, 1900. DECIDED DECEMBER 22, 1900. 


FREAR, C.J., GALBRAITH AND PERRY, JJ. 


A devise to husband and wife, before the Married Women's Act of 
1888, created an estate in entirety. 

A devise of “all my properties, real and personal, and of whatever 
kind,” though without words of inheritance, carries the fee. 
Three clauses of a will were in substance: 2. All my properties are 
hereby devised to my wife and two grandchildren. 3. If my wife 
dies then it shall pass to my grandchildren and to their heirs for- 
ever. 4. If one of my grandchildren shall die firsi, or they both 
perhaps, then it shall pass to their children and so on. The wife 
died before the testator. Held, the grandchildren took the whole 
property in fee simple under clauses 2 and 3. Clause 4 never be- 
came operative, and also did not show that the grandchildren were 

to have only a life estate with remainder to their children. 


OPINION OF THE COURT BY FREAR, C.J. 


This is an action to quict title to an undivided one-sixth of the 
land covered by Grant 2140 to Hikiau, containing 144.34 acres 
and situated at Hamakua and Makaiwa, District of Koolan, 
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Island of Maui. The defendant corporation claims only as 
lessee of defendant Aheong and so the contest is substantially 
between the plaintif Robinson and the defendant Aheong. The 
case comes here on questions reserved by the Circuit Judge upon. 
agreed facts and the will of Hikiau, who died seized of the land 
in dispute and whose will was admitted to probate in 1873. The 
will is in Hawaiian and the material clauses are translated as 
follows: 


“Two. All my properties, real and personal, and of whatever 
kind, shall be and are hereby devised to Kahinu, my wife, and 
to Ahiona and Naukana, my grandchildren, to whom shall be- 
long the aforesaid proporties. 

“Three. If Kahinu dies then it shall descend to my grand- 
children and to their heirs forever. This too also, it is not in- 
tended by this will that it shall be possible to separate or partì- 
tion the property and the portion of my wife Kahinu above 
mentioned, and if she intends to partition then by the income 
only, but there shall be no partitioning to her her portion afore- 
said, 

“Four. If one of my two grandchildren shall die first, or 
they both perhaps, then it shall descend to their children and 
so on.” 


Hikiaws wife Kahinu died first; then Hikiau himself, leav- 
ing the two grandchildren Ahiona (known also as S. P. Aheong 
and Aheona) and Naukana, who were husband and wife; then 
Ahiona died leaving Naukana and six children, among whom 
were the plaintiff, the defendant Jos. A. Aheong and one Ben- 
jamin A. Aheong. Afterwards Naukana conveyed all her inter- 
est in the land to Benjamin, who afterwards devised it to the 
defendant Jos. A. Aheong. Lastly, Naukana died. 

The second question reserved is incomplete and unnecessary 
and need not be noticed. The other questions are: 

“i. What estates did Aheona and Naukana acquire by the 
will of Hikiau in the property involved in this suit? 

“3. Does plaintiff have any interest in said premises, and, if 
so, what is her interest?” 

The devise to Kahinu lapsed by reason of her death before 
that of the testator, and on the death of the latter the entire 
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property went to the grandchildren Ahiona and Naukana. It is 
agreed that these, being husband and wife, took neither as ten- 
ants in common nor as joint tenants, but by the entirety. Paa- 
hana v. Bila, 3 Ilaw 725; Wailehua v. Lio, 5 Haw. 519; Kua- 
nalewa v. Kipi, 7 Law. 575. 

If they took the fee, then, since on the death of Ahiona the 
whole property remained in Naukana by right of survivorship 
and since the latter conveyed it to her son Benjamin who de- 
vised it to the defendant Ahcong, the defendant would now be 
entitled to the whole and the plaintiff to nothing. If they took 
for life only, then either the reversion went to HWikiaw’s heirs 
whoever they were, or the remainder wonld go to the grand- 
children’s six children under clause 4 of the will if that were 
operative, in which latter case the plaintiff wouid be entitled to 
one-sixth, 

It does not appear who Ilikiaw’s heirs were, and so in order to 
succeed upon the faets presented the plaintiff must establish (1) 
that Ahiona and Naukana took for life only and (2) that clause 
+ is operative, 

Take the latter proposition first. If the word “first” in clause 
4 was intended, as counsel on both sides agree it was, if it wes 
not inserted by mistake, to refer to the death of Kahinu, so that 
the clause would mean, “If one of my two grandchildren shall 
die before Kahinu, or they both perhaps, then it shall descend 
or pass (ii) to their children and so on,” then, since the condi- 
tion never happened, because neither grandchildren died before 
Kahinu, the clause never became operative. If “first” was in- 
tended to refer to the death of the testator, so that the clause 
would mean, “If either of my grandchildren shall dic before 
me the testator,” &c., the result would be the same, for neither 
grandchild died before the testator. A third possible construc- 
tion would be to make the word “first” refer to the death of the 
other grandchild, so that the clause would mean, “If one of my 
grandchildren shall die before the other, or they both perhaps.” 
&e¢., but this is clearly out of the question. The plaintiff sub- 
tite, however, that the word “e” meaning “first,” was probably 
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inserted by mistake for “o,” which is inserted for euphony and 
perhaps emphasis in the corresponding place in clause 3, the 
two clauses beginning respectively, “Ina e make o Kahinu” and 
“Ina e make e kekahi.” But to substitute “o” for “e” before 
“kekahi” on the mere assumption of a mistake would be to take 
unwarranted liberty especially as “o” in that place would make 
bad Hawaiian. 


In view of the conclusion that clause 4 did not become oper- 
ative, it might be unnecessary to consider the other proposition, 
that the grandchildren took for life only, but as this is the propo- 
sition upon which the plaintiff lays particular stress, and as it 
would have to be considered if the first question reserved were 
to be answered, and as an answer to that question would be 
material in the circuit court in case the plaintiff should claim 
by way of reversion through the heirs of Hikiau, we will con- 
sider it. Did, then, the grandchildren take in fee or for life 
only? 

Tt is agreed that if clause 2 of the will stood alone, the 
devisees would take in fee simple, although there are no words 
of inheritance. Hemen v. Kamakaia, 10 Haw. 551. This view, 
so far as the grandchildren are concerned, is strengthened by the 
use in clause 3 of the words “and to their heirs forever” after 
“grandchildren.” The word “to” before “their heirs” is noi 
sufficient to show that the heirs were to take by way of re- 
mainder. Those words must be regarded as words of limitation 
and not of purchase, although the rule in Shelley’s Case is not 
in force here. It is immaterial whether the words, “If Kahinu 
dies” mean, “If she dies before me” or “If she dies before the 
grandchildren,” or “If she dies at any time,” that is “When she 
dies” or “Upon her death,” nor is it material whether clauses 2 
and 3 were intended to give here a life estate only or a fee 
simple (defeasible), for in any case, since she died both before 
the testator and before the grandchildren, the latter would take 
the fee under clauses 2 and 3. The question then is whether 
this construction, which would have to be put upon clauses 2 
and 5 if they stood alone, must be changed by reason of clause 4. 
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Counsel agree that clause 3 taken as a whole shows that Ka- 
hinn was intended to take for life only, and also that the “it” 
in the first line of that clause refers, not to the whole property 
nor to the grandchildren’s share, but to Kahinu’s share only. It 
may be mentioned in passing that the verb “shall descend” 
has no subject expressed in the original in either clause 3 or 
clause +. “Tt” is merely supplied in the translation. The plain- 
tiff then contends that since clause 2 makes no distinction be- 
tween the estates of the wife and grandchildren, and clause 3 
shows that the wife was to take for life only, and the word 
“children” in clause 4 is a word of purchase, the grandchildrea 
also were intended to take for life only, and that clause 4 was 
intended for the disposition of their share after their deaths just 
as clause 3 was intended for the disposition of the wife’s share 
after her death,—the “it” in clause 4 referring to the grand- 
children’s share just as the “it” in clause 3 refers to the wife's 
share. The defendant contends, on the theory that clauses 2 
and 3 gave the wife a life estate only and the grandchildren the 
fee, that the “it” in clause 4 refers, as docs that in clause 3, to 
the wife’s half, and that these clauses are both intended for the 
disposition of her half alone after her death in alternate contin- 
gencies, that is, clause 3 in ease she should die before the grand- 
children and clause 4 in case one or both of the grandchildren 
should die before her. Both these views are open to some, but 
the first to the greater, objections. Clause 4 is at best uncertain 
and therefore should not readily be allowed to control clauses 
2 and 3 which taken alone are clear and give the children a fee 
simple. Further, to put plaintiffs construction on clause 4 
would require us to either disregard the words ‘and to their heirs 
forever” in clause 3, or else construe them as words of purchase. 
Tt would also require us to disregard the word “first” in clause 
4. It would also require us either to hold that on the death of 
one of the grandchildren the share of both would go immediate- 
ly to their children although the other grandchild was still liv- 
ing, or else to disregard the nature of the estate as one in en- 
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tirety and hold that only the share of each grandchild should go 
on his or her death to their children. 

If “it”? was intended to refer to the whole property, the re- 
sult would be the same. For, (1) since neither of the grand- 
children died first, clause 4 did not become operative. And 
(2) the view that the grandchildren were to have only a life 
estate and that “it” referred to all the property, would be open 
to the objections above enumerated against the view that they 
took only a life-estate and that “it” referred to their half only, 
and to some additional objections, as, for instance, that in such 
case upon the death of one of the grandchildren, all the prop- 
erty would go under clause 4 to their children even though both 
the wife and the other grandchild were still living. 

There is also the view that the plaintiff might take under 
some circumstances even on the theory that the grandchildren 
were to take the fee. If “first” referred to the death of the 
testator, the fee would be an absolute fee and clause 4 would be 
a substitutional clause which never took effect because the condi- 
tion never happened, while if “first” referred to Kahinu’s death, 
the fec would be a defeasible fee in which case also the con- 
dition never happened. 

We answer the reserved questions as follows: 

Ahiona and Naukana acquired by the will of Hikiau an estate 
in fee simple in entirety in the property involved in this suit. 

The plaintiff has no interest in the said property. 

The case is remitted to the Circuit Court for further pro- 
ceedings. 

L. A. Dickey for plaintiff. 

Kinney, Ballou & MeClanahan and H. A. Bigelow for de- 
fendants. 
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IN THE MATTER OF THE ESTATE OF ANTONIO 


Su 


No 


RODRIGUEZ, Deecased Testate. 
ÅPPEAL FROM Circerr duper, First Circu. 
BMITTED Ocioper 2, 1900. Dectpep Decemger 22, 1900. 
EREAR, C.J., GALBRAITH AND PERRY, dd. 


notice to produce certain original documents having been served 
upon the opposite party and no showing having been made that 
original counterparts of such documents were not in the posses- 
sion or under the control of the parties desiring to prove the ex- 
istence of such instruments, or that the production of any of such 
originals could not be obtained, held, that secondary evidence 
of such instruments was not admissible. 

executor and trustee who is disallowed commissions for mal- 
administration of the trust, is nevertheless entitled to reasonable 
compensation for services rendered as attorney-at-law in draw- 
ing the will of the decedent, in obtaining temporary letters of 
administration and in probating the will, such services being en- 
tirely disconnected with his administration of the trust. 


OPINION OF THE COURT BY PERRY, J. 


On the 18th of December, 1891, A. Rosa was appointed 


temporary administrator of the estate of Antonio Rodriguez, of 
Honolulu, who died on the 11th of that month. On the 11th 


of 


to 


January, 1892, the will of the deceased was duly admitted 
probate and A. Rosa was appointed executor thereof and 


trustee thereunder. 
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On April 27, 1896, Rosa not having in the meantime filed 
any inventory of the property of the estate or any account of 
his receipts and expenditures as executor or trustee, one of the 
devisees filed a motion before a Circuit Judge of the First Cir- 
cuit that the executor and trustee be required to file such in- 
ventory and account. In consequence of this motion, Rosa, on 
the 18th of May following filed an inventory and also an ac- 
count covering the period from the date of his appointment up 
to and including the 31st day of December, 1895, and show- 
ing total receipts of $2753.73, total disbursements of $2144.86 
and a balance on hand of $608.87. On October 2, 1896, an- 
other account was filed of sums received and paid out from 
December 31, 1895, to date of filing, the total receipts shown, 
including balance from last account, being $772.37, total pay- 
ments $710.10 and balance on hand $62.27. Both accounts 
were referred to a Master who reported, inter alia, that the sum 
of $600. principal was on deposit in a bank at the time of the 
inception of the trust and that no interest on said sum had been 
received by or credited to the estate. 

Rosa died on the 9th day of September, 1898, without having 
had his accounts passed upon by the court. On the 27th of July 
last a hearing was had, at which J. F. Colburn, the executor 
of the will of the deceased trustee, and the widow and the chil- 
dren of Rodriguez were present or represented. On behalf of 
the beneficiaries, certain exceptions were noted to the accounts 
as filed. The order and decree of the court was that Rosa be 
disallowed all commissions; that he be charged with interest on 
the sum of $600. above referred to Jess interest on $256. thereof 
paid for taxes; that he be charged with items embraced in the 
exceptions aggregating the sum of $420., with the sum of $85. 
counsel fees for probating the will with which he had credited 
himself, with a Master’s fee of $50., with all costs of court, and 
also with interest upon the balance of $1006.37 shown to be in 
his hands at the date of filing his accounts; and in conclusion 
that the accounts be amended in accordance with the following 
summary: 
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“1896 
Aug. 7, ‘To amount of receipts per last account ....$ 772.37 
Balance of interest on $600. to Feb. Ist ... 200.00 


Items contained in exceptions allowed .... 420.00 
Counsel fees surcharged .............0. 85.00 
Commissions surcharged ......... 0.006, 239.10 
Totila 2A Wee ech esgn tea inne Seoctiets $ 1716.47 
1896 
Aug. 7, By amount of disbursement~ per account ..$ 710.10 
PO DAlANCE Ae.2 Terenie oe ee Se $ 1006.37 
To interest on balance to July 27, 1900 ... 266.68 
To master’s tee .. 02. cece ee eee eee 50.00 
To costs of court ..... 6... eee eee eee 17.00 
Mita Oe, ot Net Sek ols a Sh eit AG $ 1340.05” 


From this decree, the executor of the will of the deceased 
trustee appealed to this court. 

The sole contention presented by counsel for the appellant is 
that the court below improperly admitted as evidence certain 
copies of leases and receipts and that without that evidence 
there was nothing on the record to justify the court in finding 
that certain rents, amounting in all to the sum of $420., had 
been received by Rosa or were due to the estate and uncollected 
by him. The beneficiaries claimed at the hearing that certain 
sums, aggregating in all $420., and with which the executor and 
trustee had not charged himself in his accounts, had been re- 
ceived by him or were due the estate, under leases executed 
by him, and uncollected; and to prove this claim offered in evi- 
dence the original of a lease from Rosa, as executor and trustee, 
to Joao de Freitas, copies of four other leases from the same 
lessor to various lessees, the original and a copy of a receipt for 
$20.00 rent under the first above mentioned lease and a copy of 
a receipt for $25.00 rent purporting to have been paid by one 
Frank Luiz. To the introduction of the original lease and re- 
ceipt, no objection was made or exception taken. 

The copies of the four Jeases and of the other receipt were, 
under the circumstanecs of the ease, improperly admitted ae 


IN RE ESTATE OF RODRIGUEZ. 205 


evidence. No notice was given to the executor of the will of the 
deceased trustee to produce the original instruments nor was 
any sufficient ground otherwise laid for the introduction of 
secondary evidence. There was no showing that the bene- 
ficiaries were unable to obtain the production in evidence of 
original counterparts,—on the contrary, the strong presumption 
from the testimony of Mr. Magoon and from the mere filing 
of the copies, was that such counterparts were either in the 
possession of the beneficiaries or their attorney or easily avail- 
able to them. 

Disregarding, as not before the court, the said copies, there is 
no evidence on the record that will support the charge against 
the estate of the deceased executor and trustee of at least $340. 
of the $420. above referred to. 

The appeal is a general one and presents for our determina- 
tion the question of the correctness or otherwise of the whole de- 
cree and of each charge therein made against the deceased 
executor and trustee. To facilitate, then, an early settlement of 
this controversy, we add that, in our opinion, the item of $85. 
should not be surcharged. The charges made by Rosa for 
drawing the will, fifty dollars, and for services as counsel in 
obtaining the order of temporary administration and in proving 
the will and obtaining letters testamentary, thirty-five dollars, 
were reasonable and were for matters happening before and 
entirely disconnected with his subsequent administration of the 
trust. No sufficient reason appears for the disallowance of the 
item. 

The disallowance to Rosa of this sum of $85.00 will neces- 
sitate a re-calculation of the interest chargeable against him. 

The decree appealed from is reversed and the cause is re- 
manded for a new hearing and for such other proceedings a3 
may be proper. 

Lorrin Andrews, Esq., for the Executor of the Will of A. 
Rosa. 


J. A. Magoon, Esq., for the Beneficiaries under the Will of 
A. Rodriguez. 
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T THE MATTER OF THE ESTATE OF KAMILA P. 
WILHELM, Deceased. 


APPEAL FROM Circure Junek, First Crrcerr. 
SUBMITED SEPTEMBER 17, 1900. DECIDED [DECEMBER 27, 1900. 
Frear, C.J., GALBRAITH AND Perry, JJ. 


K. and F., adopting parents, covenanted in and by a written agrese- 
ment, to take a child “in adoption, and to adopt him as their son, 
to nurture, care for, educate and in all respects to provide for 
him as if he were their own issue.” The Circuit Judge before 
whom the parties acknowledged the execution of the instrument, 
added to the certificate of such acknowledgment an order that 
“the adoption thereby effected is hereby legalized.” 

Held, that the adopted child did not, either by virtue of the agree- 
ment of the parties or of the order of the court, become, upon 
the death of his adopted mother, entitled to inherit from her as 
though he were her own child. 


OPINION OF THE COURT BY PERRY, J. 


Kamila Paulo Wilhelm, late of Honolulu, died, intestate, in 
June, 1899, possessed of certain real and certain personal prop- 
erty within these islands. She left surviving her her husband, 
an only child, Libby Uli Smithies, aged 23, and an adopted 
son, Frederick Albert Smith Wilhelm, then two years of age. 
Upon the hearing of the petition of the administrator of the 
estate of the decedent for approval of his accounts, an order of 
distribution and discharge, the interests of the minor being rep- 
resented by a duly appointed guardian ad litem, the Circuit 
Judge held that the adopted son did not inherit any portion of 
the estate of the deecdent. From the decree entered to that 
effect, an appeal was taken to this court. 

On July 12, 1897, a written agreement providing for the 
adoption of the child above named, was executed by and bc- 
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tween the natural parents as parties of the first part and the 
decedent and her husband as parties of the second part, the 
operative portion of the instrument being as follows: 

“Said parties of the first part hereby give their said son, 
Frederick Albert Smith, unto the said parties of the second 
part, to be by them adopted, and hereby relinquish and quit- 
claim forever unto them all their respective rights as said par- 
ents in the said Frederick Albert Smith, in consideration of the 
covenants by them hereinbelow made. 

“And the said parties of the second part hereby covenant to 
take the said Frederick Albert Smith in adoption, and to adopt 
him as their son, to nurture, care for, educate, and in all respects 
to provide for him as if he were their own issue.” 

The parties acknowledged the execution of the instrument 
before a Circuit Judge, who signed a certificate of that fact and 
added, after such certificate, the words, “and the adoption there- 
by effected is hereby legalized.” The agreement was duly 
recorded. 


The contention of the guardian ad litem is that the appellant 
by virtue of the agreement of adoption and of the decree of 
the court became, upon the death of his adopted mother, capable 
of inheriting and entitled to inherit from her as one of her 
“children.” 


So far as the adoption effected by the agreement is concerned, 
this question has been decided by the Court adversely to the 
present appellant, in the matter of the Estate of Hannah 
Maughan, deceased intestate, 3 Haw. 262. The covenants of 
the instrument under consideration in that case were in effect 
the same as those in the instrument in the case at bar, the 
language there used being: “the said Moewale does hereby give 
unto the said Hannah Maughan, his child, the said Pauahi, to 
be adopted by her as her own child, and doth release all controi 
and right over the said child unto the said Hannah Maughan, 
in consideration of the covenants hereinafter entered into by the 
said Hannah Maughan, and the said Hannah Maughan agrees 
to adopt the said Pauahi as her own child, and to clothe, edu- 
cate and in every way care for the said child as becomes the 
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duty of a good parent.” The case differs from the pre-ent one 
only in that the Justice who took the acknowledgment did not 
make or attempt to make any judicial decree in the matter. 
Hartwell, J., in an elaborate opinion, held that there are only 
two kinds of heirs, those made such, (i. e., by last will), and 
those born such, (i. e., heirs at law), that the articles of adop- 
tion could not be regarded as a testamentary act, that the stat- 
ute of deseent in its use of the words “children” and “issue” 
refers only to children of the blood and does not include adopted 
children, and that there was no other statute in foree making an 
adopted child an heir, Widemann, J., concurred in the conclu- 
sion reached, in these words: “It seems clear to me that the 
written articles of adoption, without any further evidence of the 
intentions of the adopter, are insufficient under the law and stat- 
utes of the land to establish a title to inheritance for the adopted 
child. I think therefore that the claim of the adopted child in 
this ease should be rejected.” This we understand to mean 
that Justice Widemann based his concurrence upon the failure 
of the parties to express any intent to make the child an heir, 
reserving liberty, evidently, to consider, whenever the question 
should properly arise, whether or not, where the intention to 
make the child an heir of the adopting parents was clearly ex- 
pressed, such child did become an heir. Chief Justice Allen 
dissented, expressing the opinion that the agreement sufficiently 
conveyed rights of inheritance and that the word “children” in 
the statute of descent includes all children, whether by adoption 
or by blood. The decision of the majority of the court, then, 
was that the adoption created by that agreement did not operate 
to give the adopted child any right of inheritance from its 
adopter, although, as already pointed out, Justice Hartwell’s 
opinion and conclusion would apply to any agreement of adop- 
tion, even though specifically purporting to make the child an 
heir. 

The decision in the Estate of Hannah Maughan was affirmed 
in the case of Wei See and Ching See v. Young Sheong and 
Afong, 3 Haw. 489. The syllabus in the latter case reads, “The 
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adoption of a child without a declaration of its heirship in the 
deed of adoption, does not give it rights of inheritance,” and 
the court in the opinion says: “It is contended by the counsel 
for the defendants that Kalaukapu has the right of inheritance 
as an adopted child, but this question was settled adversely in 
the case of ‘In re Hannah Maughan,’ at the January Term, 
1871, and the articles of adoption in the case of Hannah 
Maughan and those of Kalaukapu are the same in terms, and 
include no declaration of heirship, which the court said was 
necessary.” This last clause is not strictly accurate so far as 
it refers to the opinion of Hartwell, J., but that does not render 
the decision any the less an affirmance of the former ruling on 
the subject. 


No actual decision to the contrary has been rendered by this 
court. The statement, in the opinion in the matter of the 
Estate of Hakau, 1 Haw. 473, “had Manoa been adopted by 
Hakau as her son, in due form of law, he would have been sole 
heir to her estate, upon her dying intestate,” was not required 
by the facts of the case and was obiter dictum, for the court ex- 
pressly found that there was no satisfactory evidence to show 
that Hakau had formally adopted him as her child and no evi- 
dence whatever that she intended him to share in her property. 
The same is true of the intimation contained in the opinion in 
Abenela t. Kailikole, 2 Haw. 662, that if the agreement were 
in writing, the adopted child would have inherited. The agree- 
ment was not in writing, and the decision was based on that 
ground. 


Tn the case of the Estate of Kamehameha IV. the court said 
that Liholiho “was entitled as the adopted son of Kamehameha 
III. to inherit the remainder of his estate not devised to any one 
else, subject to dower.” This also was mere obiter dictum. 
Under the will of Kamehameha III. such remainder was speci- 
fically devised to Liholiho. Moreover, the court there held that 
Liholiho “was entitled to inherit those lands” (i. e., those re- 
served to the Crown) “by force of the Act of June 7, 1848, 
when he succeeded to the crown, in virtue of the public procla- 

14 


wa 
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mation made by his predecessor with the consent of the House 
of Nobles.” Of the remark first quoted Hartwell, J., correctly 
said that it “is hardly reconcilable with the actual decision ex- 
plained by their subsequent remark, that the descent of the 
rest of the property (not reserved to the Crown) ‘must be gov- 
erned by the general law of inheritance and distribution, and 
Her Majesty Queen Emma is therefore entitled as statutory heir 
to one half.’ This last point wus decided.” 


The next case cited on the subject is that of the Estate of 
Nakuapa, 3 Haw. 342, decided in 1872, after the Hannah 
Maughan case and before Wei See ct alt. v. Young Sheong et 
alt. There the question was whether one adopted as daughter 
by oral. agreement in accordance with ancient Hawaiian custom 
and prior to the passage of any law requiring adoptions to be 
made in writing, could inherit from her adopter who died after 
the present statutes of wills and descent took effect. The court, 
Hartwell, J., dissenting, held that she could, provided it was 
clearly stipulated in the agreement that she was to have rights 
of inheritance, and ordered a new trial in order that the jury 
might ascertain what the terms of the adoption were. Thus 
that case is easily distinguishable from the case at bar. The 
precise question now before us was not raised or determine] 
in that case; and while the court did say, “Our statute of in- 
heritance declares that property shall be divided equally be- 
tween the intestate’s children. We regard an adopted child as 
included in this general term,” it explained and qualified tha: 
statement by adding, “We mean a child who is adopted as one’s 
own child, with the clear nnderstanding that he is entitled to 
heirship.” “The decision was not inconsistent with the neces- 
sary decision in the Hannah Maughan case, although incon- 
sistent to a certain extent with the views expressed by Justice 
Hartwell. 

In Nieiaina et al. v. Kahanu, 3 Haw. 368, the court simply 
followed the decision in the Estate of Nakuapa. The opinion 
in Paris r. Kealoha, 11 Haw. 450, also cited by counsel, 
throws no light on the question involved in the case at bar. 
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To summarize, then, the Hawaiian decisions on the subject, 
in two cases it has been held that the adopted child did not in- 
herit from the adopter, where the agreement of adoption did net 
specifically provide that such child was to have rights of in- 
heritance, and no decision has been rendered to the contrary. 

Adoption, while it existed under the civil law, was unknown 
under the common law, and in those States where the latter pre- 
vails exists only by virtue of statutory enactments. These stat- 
utes (see, for example, those of Massachusetts, Illinois, Indiana,. 
Pennsylvania, New Hampshire and Michigan) not only provide 
a method or methods whereby adoption may be accomplished 
but specifically declare that children adopted in conformity 
therewith shall have certain rights of inheritance from their 
adopters, these provisions as to inheritance differing to some 
extent in different States. We have no statute declaring, in 
terms, what rights of inheritance from its adopter, if any, an 
adopted child shall have. 

It is settled by former decisions that an adopted child. 
does not inherit from its adopter where the agreement of 
adoption, as in the case at bar, does not clearly and spe- 
cifically provide that the child shall have such right of in- 
heritance. The question of whether or not, where the articles 
or decree of adoption give or attempt to give to the child the 
same rights of inheritance from its adopter that the latter’s own 
children possess, and the adopter dies intestate, such child comes 
within the meaning of the terms “children” and “issue” as used. 
in the statute of descent, or otherwise inherits from its adopter, 
is not before us and no opinion is expressed thereon. 

The decree of adoption in the case at bar,—assuming that the 
order endorsed with the certificate of acknowledgment was a 
valid, judicial * decree—clearly provided for an adoption no 
broader or different in its terms than that effected by the agree- 
ment, and does not strengthen the case for the appellant. 

The decree appealed from is affirmed. 

B. L. Marx, guardien ad litem, for the appellant. 

P. L. Weaver for the appellee. 
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I. IIACKFELD & CO., LIMITED, r. J. R. WILSON, 
APPEAL rrom Crrcvir Jenee, Fourin Circuir. 
SUBMITTED SEPTEMBER 24, 1900. Decipep Drcemper 27, 1900. 
Frear, C.J., GALBRANH AND PERRY, JJ. 


A promise to pay for goods delivered to another is heid on the evi- 


dence to be an original promise and so not within the statute of 
frauds. 


OPINION OF THE COURT BY FREAR, C.J, 


This action of assumpsit for $267.93 comes here on appeal 
from the Cirenit Judge, to whom it went on appeal fron the 
District Court of South Tlilo, under Act 44 of the Laws of 
1898. Judgment was given for the plaintiff in both the lower 
courts. By the provisions of said Act 44 only questions of law 
may be considered bv this court in a case of this kind on appeal. 
The sole question of law raised on the merits of the case is 
whether the promise sued on was one to answer for the debt of 
another and so within the statute of frauds, for it was not in 
writing. 

Was the defendant's promise original or collateral? Was 
credit given to him or to another? lt seeins that the Volcano 
Stables Company of which defeudant was manager had a con- 
tract to construct a road and made a sub-contract for this pur- 
pose with one Hiashi, and that he, the defendant, took Miashi 
to plaintiff’s store and told its manager that Iiashi needed mate- 
vials. Several witnesses testified that defendant said in sub- 
stance “Let Iiashi have the materials and I will see that vou are 
paid for them.” The entry in plaintiff's books was “Hiashi” 
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in ink and “J. R. Wilson” in pencil. There was evidence to 
show that plaintiff’s custom was to make entries in ink against 
the person to whom goods were delivered and in pencil against 
those to whom credit was given, the object being to save con- 
fusion, as those to whom credit was given often kept several 
accounts. There was evidence also to show that the plaintiff 
never presented any bill to Hiashi and looked to the defendant 
alone. The only witness for the defendant was himself. He 
testified in effect that he never made any promise at all either 
original or collateral. The Circuit Judge found that the de- 
fendant said in substance: “furnish whatever goods Hiashi may 
desire and I will see that you are paid;” and that the defendant 
made himself primarily liable. We cannot hold as matter of 
law that these findings were without evidence to support them. 

In view of the foregoing we need not express an opinion upon 
the other questions raised, whether this case should have been 
brought here on exceptions rather than on appeal or whether, 
if properly on appeal, there should have been a certificate of 
points of law, that is, whether the decision in Castle v. Bowler, 
8 Haw. 366, should be held to govern the case. 

The appeal is dismissed and the case remitted to the Circuit 
Judge for such further proceedings as may be proper. 

Smith & Parsons for plaintiff. 

C. Creighton and W. S. Wise for defendant. 
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MANUEL NUNES CALACA r. ANTONE MARKS 
CALDEIRA. 


EXCEPTION FROM Circuit Couri, Secoxp Circurr. 
KUBMITTED Ocrosir 2, 1900, Dremen Decevper 27, 1909. 


Frrar, C.J., Garsranim AND Perry, Jd. 


The Commissioner of Private Ways and Water Rights must decide in 
accordance with vested rights. He cannot grant a way over an- 
other’s property merely because he thinks the party desiring it 
ought to have it. 

A way of necessity may be implied from a grant. It cannot arise in 
favor of or against a stranger merely because of necessity, 


OPINION OF THE COURT BY FREAR, C.J. 


This case comes here on exceptions from the Circuit Court, 
to which it went on appeal from the Commissioner of Private 
Ways and Water Rights for the District of Makawao, Island of 
Maui. There are three lots throngh or near which a govern- 
ment road runs. Lot 1 is owned by the plaintiff. Lot 2 was 
formerly owned by a third person who sold to the plaintiff a 
right of way over it to lot 1 from the road as then located, and 
afterwards sold lot 2 itself to the defendant, who also owns lot 3, 
which he obtained from another person who owned it at the 
time the right of way over lot 2 was granted. The road has 
now been changed so as to run through lot 3 about 100 or 150 
feet distant from the point at which the way over lot 2 joined 
the old road. This action is brought to secure a continuation of 
this way over lot 3 to the present road. 

Apparently the Commissioner and the Circuit Judge cach 
thought that he was to decide whether the plaintiff ought to 
have the right of way. The Commissioner held that he ought, 
because it would be inconvenient to get from his lot to the road 
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by another way. The Circuit Judge held that he ought nox, 
because he could get out by the other way and it would make 
the government road dangerous if he should be allowed to get 
out by the proposed way,—on account of the grading that 
would be required. Counsel in this court objected that the Cir- 
cuit Judge so decided from his personal view of the locality and 
that he ought not to have done so, because the case was sub- 
mitted to him on the evidence taken before the Commissioner; 
and contended affirmatively that the way should be allowed as 
a way of necessity. 

Authorities differ as to how urgent the necessity must be in 
order to give rise to a way of necessity, but this is not a case in 
which such a way can be implied at all, however urgent the 
necessity, A way of necessity may be implied from a grant in 
favor of either the grantor or the grantee, and cannot be implied 
in favor of or against a stranger to the grant. One cannot take 
the property of another against his will for his own private use 
even for compensation, however much he may need it. Neither 
the Commissioner nor the Judge could lawfully appropriate the 
defendant’s private property to the use of the plaintiff. The 
statute recognizes this by requiring that the decision shall be in 
conformity with vested rights and shall be just and equitable 
between the parties—the defendant as well as the plaintiff. 


Whether the plaintiff had “any right to continue the use of 
the old government road as a public road from the end of his 
way to the-new road does not appear. It was assumed in the 
lower courts that he had not, but that the old roadbed was the 
defendant’s private property. 

The decision of the Circuit Judge cannot be reversed because 
he gave wrong reasons, provided he came to a correct conclusion. 
It cannot be reversed in this case as being contrary to the law 
and the evidence, which is the only ground upon which it was 
exeepted to. 

The exceptions are overruled. 

Hons & Coke for plaintiff. 

E. Johnson and J. Richardson for defendant. 
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PEKELO AKEAU r. JAKONA, KAUHUE and NOA 
KUIKI. 


APPEAL FROM Circcre JCDGE, Frrrn CIRCUIT. 
SusnrreDn OcroBeR 5, 1900. Decipep DecemBer 28, 1900. 
Frear, C.J., OALBRAITH anD Perry, JJ. 


A court of equity cannot on the ground of fraud set aside a decree of 
a probate court admitting a will to probate, the alleged fraud 
consisting in adding the name of a second witness to the will after 
the death of the decedent. 


OPINION OF THE COURT BY FRBAR, C.J. 


The only question presented on this appeal is whether a court 
of equity may set aside on the ground of fraud a decree of the 
probate court admitting a will to probate, the alleged fraud con- 
sisting in adding the name of a second witness to the will after 
the death of the decedent. 

The gencral rule is that equity may relieve against every 
species of fraud and so may set aside or annul decrees or jude- 
ments obtained throngh fraud; but that it cannot set aside or 
annul for fraud decrees or judgments admitting wills to probate 
is an exception established almost as firmly as the rule itself— 
whether the reasons for the exeeption are good or not. Len 
v. MePherson, 1 H. L. Cas. 191; Case of Broderich’s Will, 21 
Wall. 503; Hilis v. Davis, 109 U. S. 485; Simmons i. Naud, 
188 U. S. 489: Ntate v. McGlynn, 20 Cal. 283; reker r. 
Meadows, 83 Wis. 166; Stowe r. Stowe, 140 Mo. 594; Wolcott 
v. Wolcott, 140 Mass. 194. In Barnsley v. Powell, 2 Vos. Sr. 
284, a distinction was taken between a case in which the pro- 
bate was obtained by fraud and a case in which the will was 
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obtained by fraud, and this is sometimes cited in support of the 
view that equity may set aside a decree admitting a will to pro- 
bate, on the ground that the probate was obtained by fraud, 
although it would not set aside such a decree on the ground 
merely that the will itself was obtained by fraud. How far 
such a distinction should be observed we need not say. The 
actual decision in Barnesley v. Powell did not go to that extent, 
and it seems to be settled that, whether the distinction is well 
taken or not, equity will not act where the alleged fraud in 
procuring the probate consists merely in concealing the fact that 
the will was fraudulently obtained. See cases supra, particu- 
larly Archer v. Meadows, for a discussion of Burnesley t. 
Powell. 

Counsel rely on Wei See v. Yong Sheong, 3 Haw. 489, and 
Adams v. Parke, 6 Haw. 276, to show that the law has been 
determined otherwise in these islands. In the latter of these 
cases, a Justice sitting alone in equity held merely that he could 
inquire into the jurisdiction of a probate judge to appoint one 
not a licensed auctioneer to conduct a sale, but found that the 
probate judge had such jurisdiction. In the other case the full 
court held that a court of equity could review a decree of dis- 
tribution of a probate court and decree a new distribution itself 
where the executor had withheld part of the estate from his it- 
ventory and distributed it according to instructions contained in 
a letter outside of the will and without the approval of the court, 
and where the portion distributed with the approval of the court 
had been distributed in the absence and without the knowledge 
of interested parties, whose existence was known to but not dis- 
closed by the executor. Whether this decision was correct or 
not we need not say. It does not go to the extent of sustaining 
counsel’s view. The courts elsewhere which hold that equity 
will not set aside a decree admitting a will to probate also hold 
that it may set aside decrees of distribution on the ground of 
fraud. On the other hand it may be said that our courts of pro- 
bate are clothed with full probate powers, and have jurisdic- 
tion to admit to probate wills of real property as well as of per- 
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sonal property and may set aside for fraud wills so admitted, 
and the practice has been to apply for revocation of probates to 
the probate courts themselves without going into equity. Ke- 
liipelapela v. Pamano, 1 Haw. 503; Est. of Gill, 2 Haw. 699; 
Hist. of Paeimuai, 3 Haw. 141; Est. of Paaluhi, 3 Haw. 722; 
Est. of Kualii, 5 Haw. 150; Papuka v. Maiwcela, 6 Haw. 367; 
Est. of Kealliahonui, 8 Haw. 93; 9 Haw. 1; Est. of Opae, 10 
Haw. 188. 

The decree of the Cirenit Judge sustaining the demurrer and 
dismissing the bill is affirmed. 

Kinney, Ballou & MeClanahan and H. A. Bigelow for plain- 
tiff. 

T. McCants Stewart for defendants. 


ARTHUR G. MERRICOURT r. NORWALK FIRE IN- 
SURANCE COMPANY. 


Excerrions rrow Circerr Courr, Firsr Crrccir. 
SUBMITTED Ji Ly 1b, 1900. Dremep DecemBrr 31, 1900. 


Frear C.J., GALBRAITH, J., AND CIRCUIT JUDGE SIANLEY, IN 
Ps pa > > 
PLACE OF PLRRY, J., ABSENI. 


1. The latitude allowed to counsel in the cross-examination of wit- 
nesses is largely in the discretion of the trial court, aud is not a 
proper cause for reversal, unless such discretion has been oppres- 
sively abused. 

2. Where proofs of loss are prepared in the office and ander the 
advice, aid and instruction of the company’s authorized agent, the 
company thereby waives the right to object to defects in the 
proofs. 
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3. Evidence of previous fires in which the plaintiff had suffered loss 
and collected insurance, not admissible, unless the previous fires 
were a part of a system of frauds of which the fire in question 
was an essential step, 

4. An instruction asked by the defendant and modified by the court 
and given in the following language, “If you find that the insured 
did not truly state his interest in the property covered by either 
of the policies, as by stating that he owned property which in fact 
belonged to his wife, and did so deliberately knowing the state- 
ment to be false, then such policy is void and the plaintiff cannot 
recover’’—held to be a correct statement of the law. 

5. The trial of the cause commenced on Tuesday and closed Saturday 
evening; on Friday morning defendant’s agent and attorney 
learned of certain rumored misconduct of one of the jurors indicat- 
ing, on the part of the juror, strong bias and prejudice against 
insurance companies. No notice of this fact was brought to the 
attention of the court, and the trial continued to verdict without 
objection. Held, that the defendant did not use proper diligence 
to entitle it to make the alleged misconduct of the juror the basis 
of a motion for a new trial; that by silence and inaction it waived 
such right, if any existed. 


OPINION OF THE COURT BY GALBRAITH, J. 


Action of assumpsit upon two policies of insurance to recover 
for loss of plaintiff's dwelling house and contents destroyed by 
fire at Honolulu, Island of Oahu, on the 7th day of November, 
1898. Both policies were issued by the defendant jointly with 
the English-American underwriters. The one insured plain- 
tiff’s residence in the sum of $2250., and his carriage house for 
$250., against loss by fire for the term of three years from the 
15th day of April, 1898, and the other insured the contents of 
the residence in the sum of $3000. for the same period from 
the 7th day of May, 1898. Each policy contained a provision 
that in case of lass and suit on the same, action might be brought 
“against either of them,” and by order of the court the two 
suits were consolidated and tried as one action, but separate 
verdicts were rendered. 

The defendant in its answer traversed the allegations of the 
petition and gave notice that fraud was relied on as one of the 
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defenses to the action. The cause was tried to a jury and ver- 
dicts returned against the defendant on the policy covering the 
house for the full amount claimed, $2250., and on that cover- 
ing the contents for $2860., with interest from the date the 
demands accrued. 

The defendant comes here on exceptions alleging sixty-nine 
separate and distinct errors of the trial court. The greater num- 
ber of these are exceptions to the ruling of the Cireuit Judge on 
the admission and exclusion of evidence offered. Several of the 
exceptions were abandoned at the oral argumnt, still we do not 
think that this court will be expected to take up each of the 
numerous exceptions and pass upon them separately, especially 
when they can be grouped under heads and the principles ap- 
plied. We are inclined to follow the division made in the 
defendant’s brief in our consideration of the case. 

First. It is contended that the “defendant was denied the 
latitude to which it was entitled in endeavoring to prove fraud, 
and that it was also denied the right of asking, on cross-exam- 
ination, questions intending to impeach the witness, or to test 
the veracity, memory or credibility of the witness.” The trans 
cript of the testimony in the case covers 388 typewritten pages. 
The direct and redirect examination of the plaintiff extended 
over 35 pages of this record, while his cross and recross exam- 
ination covers 140 pages. The direct and redirect examination 
of Mrs. Merricourt covers 17 pages, while her cross and recro-s 
examination extends over 92 pages. From these facts it is ap- 
parent that the defendant was allowed considerable latitude in 
its search for fraud. Under the law the latitude allowed to 
counsel in the examination of witnesses is left largely to the 
discretion of the trial court, and the appellate court is not in- 
clined to reverse a judgment on this ground unless the discre- 
tion has been clearly abused. 

The Supreme Court of the Republic of Hawaii announced 
the correct rule on this subject in the case of Booth v. Beckley, 
11 Haw. 521, as follows: “Latitude allowed by the court as 
to the extent of cross-examination is largely in its discretion and 
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should not be the subject of reversal unless clearly prejudicial 
to the complaining party,” and in the same connection quote 
with approval from 8 Enc. Pl. & Pr. p. 110, the following state- 
ment: “The appellate court will not interfere unless the diserc- 
tion is oppressively abused.” 


After reading the voluminous transcript and a careful con- 
sideration of the exceptions included under this head, we are 
not prepared to say that the trial court abused the discretion 
vested in it in the latitude given counsel for defendant in the 
search for fraud, much less are we willing to declare that this 
discretion was oppressively abused. Although we do find that 
the trial judge was clearly in error in some of the rulings on 
the admission and exclusion of evidence complained of, still we 
do not consider these errors of sufficient gravity to justify us 
in setting aside the unanimous verdict of the jury and remand- 
ing the cause for a new trial. The exceptions embraced under 
this head, to-wit, 1, 2, 3, 4, 7, 8, 9, 10, 11, 12, 18, 22, 23, 26, 
29, 33 and 35 are overruled. 

Second. It is contended that the defendant was denied the 
right of introducing in evidence a stenographer’s transcript of 
previous contradictory statements made by Mr. and Mrs. Merri- 
court or of examining them thereon. Although the ruling of 
the court may have been influenced to some extent by the de- 
ceptive method employed by defendant’s agent in getting this 
statement, the record shows that the stenographer who was 
present at the examination made a transcript of his notes of 
such examination and testified, concerning such transcript, at 
the trial. Exceptions 19, 21 and 47 are not well taken and are 
therefore overruled. 

Third. The defendant complains of miscellaneous rulings 
on evidence and, under the rule announced hereinbefore, we are 
of opinion that the discretion vested in the trial court was not 
opprssively abused. Exceptions 36, 37, 38, 39, 42 and 48 are 
therefore overruled. 

Fourth. It is contended that the denying defendant’s mo- 
tion for nen-suit and modification of the instruction requested 
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by defendant set out in exceptions 67 and 65 was error. The 
motion for non-suit on the policy covering fhe contents of the 
building was based on the ground ot imisrepresentation of the 
ownership of the property, that a “considerable portion ot the 
property sworn to in the proof of loss as belonging to Mr. Mer- 
rigourt was in fact the property of his wite,” and the motion 
on the policy covering the house was on the ground that the 
plaintiff failed to furnish defendant verified plans end specifica- 
tions of the building destroyed. The stipulation in the policy 
which required the assured in case of loss to furnish the com- 
pany verified plans of the building was a condition placed there 
for the benefit of the company, and a strict compliance with 
the same might be waived by the insurer or by its authorized 
agent acting within the scope of his authority. The evidence 
shows that within a few days after the fire the plaintiff, at the 
request of the defendant’s agent, delivered rough plans of the 
building; that these were accepted and retained by the said 
agent and were not returned to plaintiff, nor was he notified 
that they were not sufficient or satisfactory until mouths after- 
wards. This was a substantial compliance by the assured with 
this stipulation and a waiver, on the part of the insurer, to insist 
or. a more strict compliance. 

“An agent duly authorized may bind the company by an 
express waiver of proofs,” * * * “and an agent intrusted 
with policies signed in blank, and authorized to fill out and 
deliver them, may waive proof of loss.” Joyce, Ins., vol. 1, par. 
583; Owens vt. Farmers, cte., Ins. Co. 57 Bar. 578, 

The instruction asked by defendant was as follows: “If you 
find that thé assured did not truly state his interest in the prop- 
erty covered by cither of the policies, as by stating that he 
owned property which in fact belonged to his wife, then such 
policy is void and the plaintiff cannot recover.” This was mod- 
ified by the court by inserting after “wife” the following phrase, 
“and did so deliberately knowing the same to be false,’ and 
as so modified was given. 
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Mr. Justice Strong, speaking for the Supreme Court of the 
United States on this subject, said: “It is true the policies 
stipulated that fraud or false swearing on the part of the assured 
should work a forfeiture of all claim under them. The false 
swearing referred to is such as may be in the submission of pre- 
liminary proofs of loss, or in the examination to which the 
assured agrees to submit. But it does not inevitably follow from 
the fact that there was a material discrepancy between the state- 
ments made by the plaintiffs under oath in their proofs of loss 
and their statements when testifying at the trial that the former 
were false, so as to justify the court in assuming it and directing 
verdicts for defendants. It may have been the testimony last 
given that was not true, or the statements made in the proots 
of loss may have been honestly made though subsequently dis- 
covered to be mistaken. It is only fraudulent false swearing in 
furnishing the preliminary proofs, or in the examinations which 
the insurers have a right to require, that avoids the policies, and 
it was for the jury to determine whether that swearing was false 
or fraudulent.” Jus. Co. v. Weides, 14 Wall. U. S. 389-383. 


“Where the preliminary proofs are prepared with the advice, 
aid or instructions of the company’s authorized agent, such acts 
will operate as a waiver of defects therein, for if a party com- 
plies with the agent’s instructions, more cannot be required. 
And where the assured acts in good faith and the agent with his 
assistance prepares the proofs, they do not conelude the as- 
sured. So the local agent aids the assured in preparing such 
proofs, and the company retains them without objection for 
four months, and until suit is brought upon the poliev, the 
company cannot object.” Joyce, Ins., vol. 1, par. 587; Sims v. 
State Ins. Co., 47 Mo. 54; Security Ins. Co. v. Fay, 22 Mich. 
467. 


“The provision in a policy that any fraud or attempted fraud 
on the part of the assured in making the preliminary proofs 
shall forfeit all claim against the company is a valid stipulation. 
An intent however must exist, and the general rule seems to be 
that the statement must be a willfully false one concerning some 
material fact and made with the intent to deceive the insurer, in 
order to work a forfeiture.” Joyce, Ins., vol. 4, par. 3339, and 
numerous cases cited in note. 


“So when the mistake of the insured was in his ignorance of 
the English language, and the statement was under the direc- 
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tion of the person who aided him in making the proofs, and it 
appeared that it was not made by the insured willfully or with 
any intent to defraud the company, there was held no forfeit- 
ure.” Joree, Ins., vol. 4, p. 3221; Doggs v. Northwest Nat. 
Ins. Co., 49 Wis. 501. 

“False statements, in order to come within the purview of the 
policy in this particular, must have been made intentisnally 
and willfully. 13 Am. & Eng. Enc. Law, 2d ed. 342 (b), and 
numerous cases cited in note. 

“A fire policy provided that in case of loss the insured should 
submit to an examination under oath, if required by the insurer, 
and that any fraud or false swearing by the insured should avoid 
the policy. Upon an examination so had the insured included 
in his statement of loss a sewing machine which had wot been 
destroyed. In an action on the policy he testified that at the 
time of making such affidavit he thought that the machine had 
been burned, but that he afterwards ascertained to the contrary. 
The machine was subsequently discovered in an outbuilding, 
underneath some wood, admitted to have been drawn and piled 
by the insured the day before the fire: held that an instruction 
that the policy was voided by the false statement of the insured 
was properly refused.” Knop v. Nat. Fire Ins. Co. 107 Mich. 
323. 

Other authorities are Tubbs vt. Dwelling House Ins. Co. 84 
Mich. 646; Boyd v. Royal Ins. Co. 111 N. C. 372. In view of 
these authorities it seems that the motion for non-suit was prop- 
erly denied and that the instruction offered was correctly modi- 
fied to state the law. The exceptions are overruled. 

Fifth. It is further contended that the court erred in sus- 
taining the objection to hypothetical questions asked of the 
alleged expert witness relative to previous fires and losses sus- 
tained by the plaintiff and also to the proofs of loss in such fires 
when offered as evidence of fraud. 

“When the question at issue,” says the Supreme Court of 
Massachusetts, “was as to whether the note sued on was forged, 
the defendant offered testimony of the declaration of the plain- 
tiff as to his ability to imitate signatures. The court, in holding 
the evidence incompetent, said: “We are of opinion that the 
court rightly rejected this evidence. In cases where a person is 
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accused of a crime it is not competent to show as evidence of the 
corpus delecti that he has committed similar offenses, or that he 
is of bad character, or that he has the capacity and means of 
committing the crime. The argument in favor of admitting 
such evidence is plausible. It might aid the jury if they should 
know the character of the defendant, whether he is a man mor- 
ally and physically able and liable to commit the crime, but 
the law excludes such evidence on the grounds of public policy, 
to prevent the multiplication of issues in a case and to protect a 
party from the injustice of being called upon without notice te 
explain the acts of his life not known to be connected with the 
offense charged. 


“Tf the fact that a defendant had committed a similar crime 
is not admissible, it is difficult to see how less pregnant evidence 
that he had the disposition or capacity and means to commit it, 
can be competent.” Costello v. Costello, 139 Mass. 288. 

“It is considered in general that no reasonable presumption 
can be drawn as to the making or the execution of a contract by 
a party with one person in consequence of the mode in which he 
has made or executed similar contracts with other persons.” 
1 Phillips on Ev. (1849 Ed.) 460. 


The Supreme Court of Massachusetts announced the correct 
rule on this subject in Fowle v. Child, 164 Mass. 218, where it 
is said: “Acts which are part of one general scheme or plan of 
fraud, designed and put into execution by the same person, are 
admissible to prove that an act which has been done by some 
one was in fact done by the person who designed and pursued 
the plan if the act in question is a necessary part of the plan.” 
Citing numerous cases. 

In a later case the same court, passing upon an exception to 
the ruling of the trial court excluding evidence of previous fires, 
said: “The issues upon which the excluded evidence was offered 
was raised by the defendant’s allegation that the fire was set by 
the plaintiff, and by his procurement and with his consent. The 
offer was to show that two fires had before occurred in which 
the plaintiff and his brother who the jury might have found 
had some interest in the loss for which this suit was brought, 

15. 
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had met with losses for which they had secured insurance, and 
that nine other fires had also previously occurred in each of 
which some relation or relatives of the plaintiff had met with 
losses covered by insurance, for which they received payment of 
insurance. There was no ofter to show that any of these fires 
were set by the plaintiff or by his procurement. All of these 
fires except the first two were occurrences in which the plaintiff 
had no interest, and all of them were plainly res inter alios. 
The first two fires were independent of cach other, one occurring 
in the year 1888 and the other in the year 1891, and neither oí 
them was connected with the fire now in question, which oc- 
curred in the year 1893. If all of the fires were parts of at- 
tempted frauds, they wcre clearly independent frauds, and not 
part of a system of fraud of which the fire in question was an 
essential step. None of the evidence which was excluded was 
adinissible.”  MeDowell vt. Conn. Fire Ins. Co. 164 Mass. 396. 

In the case of Protective Ins. Co. v. Harmer, the Supreme 
Court of Ohio in a well considered opinion passed upon the two 
questions presented under this assignment; one section of the 
syllabus of this case reads: “The opinion of witnesses engaged 
in the business of insurance, as to the materiality of the fact, 
that the building insured had shortly before been on fire, and 
the effect it would have had upon the mind of a prudent under- 
writer, if communicated, are not admissible in evidence.” 2 Oh. 
St. 452, and in the opinion the reason for such holding is given 
that the evidence would simply amount to the opinion of the 
Witness in relation to a fact that the jury is fully competent to 
pass upon. 

On the question of concealment of material facts see N. Y. 
Bowery Fire Ins. Co. v. N. Y. Fire Ins. Co., 17 Wend. 359. 

These exceptions are overruled. 

Sith. It is alleged that the motion for a new trial on the 
grounds of the alleged misconduct of one of the jurors, should 
have been granted. We are not inclined to reverse the ruling of 
the Circuit Judge on this point wnder the rule announced by the 
Supreme Court of the Republie of Hawaii, wherein Mr. Justice 
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Frear, speaking for the court, said: “A question of great im- 
portance in determining whether a new trial should be granted 
is whether due diligence was exercised to ascertain the disquali- 
fication before the jury was sworn. If due diligence was not 
used the party would be in much the same position that he 
would be in had he used due diligence and ascertained the dis- 
qualification and made no objection before the jury was sworn, 
in which case he would generally not be entitled to a new trial.” 
Rep v. Coetho, 11 Haw. 214-5. 

The affidavit and application for a new trial shows that the 
defendant and its counsel knew of the alleged misconduct of 
the juror on Friday morning, the second day before the end of 
the trial; that they did not call the attention of the court to the 
rumor but continued with the trial. As the defendant remained 
silent and continued with the trial after the knowledge of the 
alleged misconduct of the juror came to it and made no attempt 
to call same to the attention of the court until after the verdict 
of the jury was returned against it, we think that due diligence 
was not shown and that by such silence and inaction the right 
to a new trial on this ground, if any existed, was waived and 
lost. 

The exceptions to the charges of the court to the jury other 
than 67 and 68, have not been argued in the brief and are, we 
assume, abandoned. It appears from the record that the defend- 
ant offered no affirmative evidence of fraud but relied entirely 
on the cross-examination of the plaintiff and his wife to establish 
this branch of the defense. The court, it seems, gave to defend- 
ant proper latitude and submitted the question of fraud to the 
jury under proper instructions and the verdicts were against the 
defendant. 

We find no sufficient reason for reversal. The exceptions are 
therefore overruled and judgment affirmed. 

A. S. Humphreys and J. T. De Bolt for plaintiff. 

Kinney, Ballou & McClanahan for defendant. 
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E. N. HOLMES r. I. E. RAY, 
APPEAL FROM Cirer Jupcs, Fourra Circu. 
SUBMITTED SEPTEMBER 24, 1900. Decipip Janvary 3, 1901. 
Frear, C.J., Garprarru anp Perry, JJ. 


The complainant having failed to prove by a preponderance of the 
evidence the existence of a certain agreement of partnership relied 
upon in the bill of complaint and essential to the maintenance of 
the suit, the bill is dismissed. 


OPINION OF THE COURT BY PERRY, J. 


This is a suit in equity wherein the complainant claims that 
on or about March 20, 1899, by oral agreement, the respondent 
and himself formed a partnership concerning certain land situ- 
ate at Olaa, Puna, [lawaii, and that subsequently respondent 
denied the making of any such agreement. The prayer of the 
bill is “that defendant be required to show the amount of 
moneys expended and expenses incurred under and by virtue 
oz said partnership,” and that “plaintiff be adjudged and de- 
creed to be the owner, as such partner of defendant, of au un- 
divided half interest in and to” the said land “upon payment 
by plaintiff of one-half of such sum as the court shall find that 
defendant has expended in and about sail partnership.” 

Respondent in his answer denies that any partnership agree- 
ment was made or entered into. The Circuit Judge disinis-o 
the bill, and from that deeree the complainant appealed to this 
Court. 

The undisputed facts of the case are a~ follows: Maroichi 
and Kuwabara, Japanese, had possession of certain Jand known 
as Lot Number 47, Olaa, under what is known as a right of 
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purchase lease from the Hawaiian Government. The parties 
to this case have proceeded on the theory, and we assume for 
the purposes of this case, that by virtue of said lease and of 
the law then in force, the said lessees were entitled, upon com- 
plying with certain conditions as to the making of improve- 
ments on Lot 47, to purchase from the Government additional 
land in Olaa of the area of about 158 acres. 

Respondent, having secured a verbal agreement for the sale 
to himself of Lot 47 upon Maroichi’s obtaining fee simple title 
thereto from the Government, in turn made an agreement of 
sale of said lot to one O. A. Steven, who was acting for, and 
at once assigned all his interest to, complainant, for the agreed 
price of sixty dollars per acre. One hundred dollars cash was 
paid to respondent on account of the purchase price. The 
agreement of sale from Maroichi to respondent was reduced to 
writing March 17th, 1899, on which date Maroichi also entered 
into another written agreement with Ray for the conveyance 
to the latter of the 158 acre tract upon obtaining title thereto 
from the Government, Ray agreeing to pay therefor the cost 
thereof to Maroichi, to wit, three dollars per acre, and five 
hundred dollars additional. 

On or about the 20th of the same month, Ray went to com- 
plainant and represented that he could purchase from the Jap- 
anese the 158 acres of land provided the latter were able to 
make the requisite improvements on Lot 47 and thus secure 
title to the additional land, and made a proposition that the two 
become partners with reference to said new land, one of the 
elements of the proposition being that Holmes bear the whole 
expense of clearing Lot 47. As to what the other terms of the 
proposal were, there is some conflict in the evidence, but it is 
undisputed that, whatever the terms, Holmes declined the offer. 
From this point, the evidence becomes contradictory. Holmes’ 
testimony is that he then proposed to Ray that each pay one 
half of the cost of improving Lot 47 and one half of the cost 
ef the 158 acres, that he, Holmes, “put Lot 47 in the whole 
business,’ and that the two share the profits equally; and that 
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Ray then and there accepted the offer. Ray, admitting that 
such a proposal was made (except that he makes no mention 
in this connection of the 47 acres being put in the business), 
denies just as positively that he accepted, and affirms, on the 
contrary, that he <pecifically declined the same. Tle adds that 
the conversation ended by Holmes telling him “to go ahead 
and plant the coffee anvway” and by his replying that he would 
do so and “take the chances” himself. 

Upon the evidence, we cannot find that any agreement was 
entered into. The testimony of the two parties as to whether 
there was an acceptance or a rejection of the proposal made, 
is entirely in conflict as above noted. There is nothing in the 
record to indicate a lack of veracity on the part of the one any 
more than on the part of the other,—the Circuit Judge re- 
marks that the two stand equally well in that respect in the 
community in which they live. Their testimony is evenly 
balanced; nor is there anything in their subsequent conduct, 
so far as disclosed by the evidence, which throws light on the 
subject or will justify the statement that a preponderance of 
the evidence exists one way or the other. 

Four things are mentioned as being of possible assistance in 
the enquiry: first, the fact that Rav once said to Holmes, in 
effect, “We are going to have trouble with the Japs over the 
land. The wife won't sign.” Holmes testified that he under- 
stood that Ray was referring to the 158 acres and that he was 
thereby recognizing the existence of the agreement. Ras’ 
testimony is that he was referring to the contract of sale of 
Lot 47 which he held, and other evidence clearly shows that at 
the time Ray was having some trouble with the wife of Maroi- 
chi concerning a release of her dower rights in Lot 47. There 
was no recognition by Ray in this conversation of the existence 
of a partnership agreement. The same is true as to the second 
matter referred to, to wit, the request. by telephone, by Ray at 
Olaa of Holmes at Hilo for $500 “on account of the land 
business.” Although Wohues understood that Ray was referr- 
ing to the transaction concerning the 158 aeres, we are satisfied 
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from the evidence that Ray regarded this merely as a loan or, 
at the option of Holmes, as a payment in advance on account 
of Lot 47. Ray was a long distance from Hilo, and no one at 
his office knew the combination of the lock of his safe. He 
needed the money, as he thought at the time, for a certain pay- 
ment to the Japanese on account of Lot 47, but owing to a 
subsequent arrangement no such payment was made and Ray 
promptly returned the $500 to Holmes with the explanation 
that he did not need it. 

Third. Holmes testifies that on a certain day Ray exhibited 
to him a typewritten copy of a proposed form of agreement 
for the sale and purchase of the 158 acres, and that he, Holmes, 
made various suggestions concerning the same. Ray says that 
he has no recollection of exhibiting any such copy, but is un- 
prepared to deny that he did so. Assuming that he did exhibit 
the instrument, the relations between the parties concerning 
Lot 47 are sufficient to explain Ray’s act. Considered in con- 
nection with (fourth) the fact that at no time did Ray cali upon 
Holmes for any share of the expenses of improving Lot 47, 
the exhibition of the instrument is ¢gertainly insufficient to 
turn the seales in favor of the complainant. 

The evidence is consistent with the theory that both Holmes 
and Ray testified in good faith, the former believing that a 
partnership agreement had been entered into and the latter 
convinced that no such agreement existed. The parties might 
well have misunderstood each other at the original conversation 
out of which this suit arose. If that was the case, there was 
no meeting of the minds of the parties and consequently no 
agreement. In any event, complainant has failed to prove 
by a preponderance of the evidence the existence of the agree- 
ment. 

The decree appealed from is affirmed. 

C. Creighton for complainant. 

Smith & Parsons for respondent. 
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JOSEPH SCHUARSCH v. THE KILAUEA SUGAR COM- 
PANY. 


Exceprioxs rrom Crrcurr Cocrt, Friern Crecurr. 
Susmirrep SrripmBer 26, 1900. Decipep January 10, 1901. 


Frear, C.J., GALBRAITH AND PERRY, J.J. 


In an action for damages for infringement of a water right, the jury 
rendered a verdict for plaintiff for $3106. Held, upon the facts 
stated in the opinion, that the evidcnce did not support a verdict 
for that sum, ın other words, that the verdict was excessive. 

The owner of a dominant estate may not substantially alter the loca- 
tion of a ditch or watercourse maintained, under a right acquired 
by prescription, on the land of another, without the consent, express 
or implied, of the owner of the servient estate. 


OPINION OF THE COURT BY PERRY, J. 


In this action, the plaintiff claims of the defendant the sum 
of $5550. as damages for the alleged wrongful diversion by 
defendant of certain water to the use of which the plaintitf 
claims to be entitled, and the further sum of $2000. as dam- 
ages for the alleged wrongful discharge of plaintiff by defend- 
ant from its employ. The cause was tried before a jury, and a 
verdict rendered for the plaintiff for the sum of $3106. A 
motion for a new trial was overruled, pro forma, by the Court. 
The bill sets forth a number of exceptions to rulings made at 
the trial, to the charge of the court as given, to the refusal to 
give certain instructions requested by the defendant, to the giv- 
ing of certain instructions requested by the plaintiff, to the ver- 
dict on the ground that it is excessive and contrary to law and 
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to the evidence and to the weight of evidence, and to the over- 
ruling of the motion for a new trial. Only two questions, how- 
ever, were argued and relied upon by the defendant in this 
Court, to wit, whether or not there is any evidence to support 
a verdict against the defendant for $3106., and whether or not 
there is any evidence to support a verdict against the defendant 
for any sum. 

Evidence was adduced at the trial tending to show that the 
plaintiff is, and has been since 1882, the owner in fee simple of 
certain land, about five acres in area, situate at Pilaa in the Dis- 
trict of Hanalei, Kauai, bordering on a stream and surrounded 
on all sides by land of the defendant corporation; that he and 
his predecessors in interest for a period of thirty years or morc 
next preceding the commencement of the action, used water ont 
of the stream for domestic and agricultural purposes on his said 
land, said water flowing out of said stream through an artificial 
ditch; and that this ditch at the point where it tapped the stream 
and for some distance therefrom was on the defendant’s land. 
There was also evidence tending to show that the defendant, by 
means of a dam constructed across the stream at a point further 
mauka and of a new artificial ditch leading to some of the de- 
fendant’s canefields, diverted the water of the stream and dce- 
prived the plaintiff of the use of the water which he had there- 
tofore enjoyed. 

Plaintiffs own evidence is that such deprivation occurred 
from March, 1895, until some time in December of the same 
year and from June 14 or 15, 1897, until the date of the com- 
mencement of the action, November 21, 1898, periods of not 
more than two and one-third years in all; and that the total area 
of taro and rice land which he was unable to cultivate by reason 
of the defendant’s acts was three acres. Other evidence show: 
that an acre of taro, of the poorest marketable yield and grade, 
was worth, during the times stated, $100., of average yield and 
grade, $200., and of the best vield and grade, $300., these ap- 
parently being gross values. No evidence was introduced tend- 
ing to show the cost of growing taro, per acre. 
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It also appeared that in December, 1895, plaintiff executed 
a lease of a portion of his land, about one acre and three fourths 
in area, for the term of ten years at an annual rental of sixty 
dollars, the second year, however, to be rent free; and there was 
evidence tending to show that the lessees abandoned the placc 
in July, 1897, on account of the lack of water caused by defend- 
ant’s acts. 

There was, further, evidence tending to show that during the 
periods already referred to the plaintiff was compelled to pur- 
chase taro for domestic use at a maximum cost of $3.25 per 
week, and to carry water for such use from a spring at a distance 
from his residence of about 75 or 100 feet more than the ditch 
from which he formerly obtained water for the same purposes. 

Assuming, for the purposes of the decision of this branch of 
the case, that the jury was justified in finding from the evidence 
that the plaintiff in 1882 made no substantial change in the loca- 
tion of that portion of his ditch which was nearest the stream 
and on the defendant’s land, and in finding that he had acquired 
a prescriptive right to conduct the water through that ditch over 
the defendant’s land, or that a change, if made, was with the 
defendant’s consent, express or implied, still we are of the opin- 
ion that the verdict cannot be sustained for the reason that the 
amount awarded is excessive and unsupported by the evidence 
most favorable to the plaintiff. The evidence permits of three 
methods of computing the plaintiff’s loss, by ascertaining (a) the 
cost for the time stated of the taro purchased by the plaintiff, 
(b) the difference in the rental value of the Jand with and with- 
out water as shown by the lease, and (c) the proceeds derivable 
from the sale of taro grown on the premises, per acre. It is 
obvious that the results of these three methods cannot properly 
be added together and the grand total awarded to the plaintiff, 
for he cannot consume his taro at home and have it for purposes 
of sale, nor can he cultivate and sell the taro and at the same 
time rent the land for the growing of rice. ‘The amount expend- 
ed by plaintiff for taro during the 2} years was not more than 
$398.; the total rent due from the Jessees for the leased portion 
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of the land for the full term of the lease was $480. (but we do 
not express the opinion that plaintiff was entitled to recover the 
amount of the rent for the full term of the lease); three acres 
of land in 24 years, estimating one crop of taro per year—an 
estimate extremely favorable to the plaintifi—would produce, 
at $300. per acre per crop, $2100., and at $200. per acre per 
crop, the average rate, $1400.; and the total of the eight years’ 
rental of the leased land, $480., plus the possible proceeds froin 
taro of the remainder, $700. or $1050., would be $1180. or 
$1530., according as whether taro is regarded as worth $200. or 
$300. per acre. 

Disregarding the fact that these calculations are made with- 
out any deductions for the cost of raising taro, still, on the view 
most favorable for the plaintiff, the evidence thus far considered 
can account for only $1530. or, at the most, $2100., of the suin 
awarded in the verdict. It is to be observed that these figures 
are most liberal to the plaintiff, for the evidence tends to show 
that his land is inferior and below the average in quality. More- 
over, while the land is here credited with the ability to produce 
$200. and $300. per acre per year, the fact remains that one and 
three-fourths acres of it, including one and one-half acres of the 
taro land, were leased by the plaintiff for a term of ten years for 
a total rent of sixty dollars per year or not more than forty dol- 
lars per acre per year for the wet land. 

The trial court instructed the jury that no recovery could be 
had in this action under the third count of the declaration, i. e.. 
that with reference to the alleged wrongful discharge of plaintiff 
from defendant’s employ. Upon the evidence, only one other 
possible element of damage is suggested, to wit, the additional 
cost and inconvenience of obtaining water for domestic use from 
the spring instead of from the ditch. No evidence whatever was 
adduced from which the jury could find what such cost was, o! 
that there was any additional cost. The evidence was at least 
vague on the subject of inconvenience and certainly not such az 
to support an award of either $1576. or $1006. 
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Tt is clear from the record that the plaintiff at the trial relied 
for a recovery upon the infringement, not of the natural right 
which he possessed by virtue of his ownership of the bank te 
take or use water from the stream on his own land, but of a right 
claimed by him to have been acquired by prescription to con- 
duct water through an artificial ditch situated in part on the 
defendant’s land. The law is well settled that when one has 
acquired, either by express grant or by prescription, an easement 
in the Jand of another, he may not substantially alter the mode 
of using it without the consent, express or implied, of thé owner 
of the servient estate; and where, as in this case, the easement 
is a right to maintain a ditch or watercourse, the owner of the 
dominant estate may not substantially change the direction or 
location of such ditch or watercourse without such consent. If 
any such substantial change is made without such consent, a 
right to use such new ditch can be acquired only in one of th» 
ordinary methods, e. g., by express grant or by prescription. 
Whether or not a substantial change has been made and whether 
or not, if made, it was with the consent, express or implied, of 
the owner of the servient estate, are questions to be determined 
upon the evidence in each particular case. Since a new trial i> 
to be ordered in this case for the reasons already stated, we deem 
it desirable not to pass upon the question of whether or not the 
evidence adduced at the former trial was sufficient to suppor: 
a finding either that no substantial change was made by plain- 
tiff in the location of his ditch, or that, if made, it was with the 
consent, express or implied, of the defendant. The evidence 
bearing upon these questions may, upon a new trial, be different 
and in that event a ruling made upon the evidence now before 
us would not be conclusive; nor do we express any opinion as to 
whether or not if a substantial change was made without the 
consent of the defendant, that would cause any difference in the 
result, in view of the fact that the defendant’s act (if he was 
guilty of it as alleged) consisted, not in preventing the plaintit 
from obtaining water through the new ditch but in preventing 
him, by means of a dam above the source of the higher ditch, 
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from obtaining any water at all through either the old or the 
new ditch. 

A new trial is ordered. 

Messrs. C. Creighton and A. G. Correa for plaintiff. 

Messrs. Kinney, Ballou & MeClanahan and H. A. Bigelow 
for defendant. 


JOUN D. WILLARD, Assignee of the Estate of T. Ledward, 
a Bankrupt, vr. ANTONE VINCENT and T. LED. 
WARD, a Bankrupt. 


APPEAL From Circuir Juper, Firrn Circu. 
Supmirrep DECEMBER 21,1900. Decrmen January 10, 190i. 


Frear, C.J., Garprarrm AND Perry, J.J. 


The Court affirms on the evidence a decree dismissing a bill to sez 
aside a transfer of property alleged to have been made fraudu- 


lently to the knowledge of the purchaser by the seller in con- 
templation of bankruptcy. 


Attorneys’ fees are not allowable in cases before Circuit Judges at 


Chambers. Section 1486 and not section 1492 of the Civil Laws 
applies in such cases. 


OPINION OF THE COURT BY PERRY, J. 


° 


This is a bill in equity wherein the complainant, as assignee 
of the estate of respondent Ledward, a voluntary bankrupt, 
prays for the cancellation of two certain bills of sale of certain 
personal property for a stated consideration of $400., to respond- 
ent Vincent in December and January last, on the ground that 
the transaction was entered into by both Vincent and Ledward, 
not bona fide, but for the purpose of hindering, delaying and 
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defrauding Ledward’s creditors, and at a time when, as both 
respondents were well aware, Ledward was insolvent and con- 
templated bankruptcy. The Court below, after hearing, filed a 
decision and a decree dismissing the bill, and from that decree 
an appeal was taken to this Court. 

After the filing of the decision of the Cireuit Judge, com- 
plainant moved that certain amendments be made to the clerk’s 
record of the testimony on the ground that said record was in- 
complete and incorrect in certain particulars, and in support of 
said motion filed his own affidavit to the effect that the proposed 
amendments covered evidence given at the trial but cither in- 
correctly reported or emitted by the clerk. One amendment 
was allowed, and as to the others proposed the motion was de- 
nied; and complainant now asks that all the amendments be 
made. 

In some instances, the clerk’s record substantially states the 
testimony set forth in the proposed amendments; both the 
Judge’s and the clerk’s notes show the evidence to have been 
different from that stated in other of the proposed amendments. 
—as to these we think the showing is insufficient to justify an 
alteration—and in a few instances the clerk’s notes would seem 
to be incomplete. As to the latter, we may assume for the pur- 
poses of this case that the evidence was as stated in the amend- 
ments, for our conclusion is not thereby affected. 

Upon the pleadings and upon all the evidence adduced, we 
find that the sum paid by respondent Vincent for the property 
covered by the bills of sale was its full and fair value, that the 
transaction as to Vincent was bona fide and that Vincent at the 
time of the purchase had no reasonable cause to believe Ledward 
to be insolvent or bankrupt or in contemplation of insolvency or 
bankruptey. The decree appealed from in so far as it dismisses 
the bill, is affirmed. 

The Circuit Judge taxed against the complainant attorney’s 
fees according to the provisions of Section 1492 of the Civil 
Laws of 1897. This, we think, was error. Section 1492 pre- 
scribes the costs which may be allowed in the Circuit and 
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Supreme Courts only. The costs which may be taxed in trials 
had before the Circuit Judges at Chambers are set forth in Sec- 
tion 1486, Ib., and do not include attorney’s fees. 

The case is remanded to the Circuit Judge of the Fifth Circuit 
for taxation of costs in accordance with the foregoing opinion 
and for such further proceedings as may be proper. 

Complainant in person. 

M. F. Prosser for respondent Vincent. 


IN THE MATTER OF THE APPLICATION OF D. L. 
AKWAI FOR A WRIT OF MANDAMUS AGAINST 
J. A. McCANDLESS, SUPERINTENDENT OF PUB- 
LIC WORKS. 


APPEAL From Orrcurt Jupex, First Crircurr. 
SUBMITTED January 5, 1901. Dromen January 11, 1901. 


Frear, C.J., GALBRAITH anD Perry, J.J. 


The Superintendent of Public Works must grant a building permit 
under Sections 1078-1085 of the Penal Laws when the applicant 
has complied with the provisions of the statute, notwithstanding 
the executive officers of the Board of Health refuse to approve 
the premises in question and the Board decides that the premises 
are deleterious to the public health and passes a resolution for- 
bidding the granting of a permit to build on the premises. 


OPINION OF THE COURT BY FREAR, C.J. 


The petitioner seeks to compel the respondent by mandamus 
to issue to him a building permit under sections 1078-1085, 
Penal Laws, the respondent having, as alleged, refused to do so 
for about five months without assigned reason other than that 
he did so for the public good, although the petitioner had com- 
plied with all the requirements of the law. 
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The defense is that the Board of Health, on the 23rd 
of last November, three days after the commencement of these 
proceedings and the day before the return day, passed the fol- 
lowing resolution: “Whereas, in the opinion of the Board of 
Health, that district or parcel of land situated in the district of 
Honolulu, Island of Oahu, bounded by Beretania, Nuuanu, Ku- 
kui and River streets is deleterious to the public health, in con- 
sequence of being low and at times covered or partially covered 
with water, and at all times improperly drained and incapable 
of effectual drainage, and is in an insanitary and dangerous con- 
diton, Therefore, it is resolved, that all permits for buildings to 
be erected in said area shall be denied until the level of the 
same has been raised to the grade of the public highway or high- 
ways adjoining” ; that the petitioner’s premises are a part of the 
distriet covered by the resolution; that the petitioner had not 
complied with the resolution; and that the executive officers of 
the Board of Health had after the passage of such resolution 
and in consequence thereof revoked the approval previously 
given by one of them as to the premises in question. 

The statute does not make the approval of the Board of 
Health or any of its officers a prerequisite to the granting of a 
building permit and consequently the revocation of any such ap- 
proval is immaterial. 

The resolution of the Board was directed to the granting of 
permits and not to the use or oceupation of alleged insanitary 
premises or to the making of such premises sanitary. Not oniy 
had the Board nothing to do with building-permits and had nu 
authority to pass a resolution in direct contravention of the 
statute which made it obligatory on the Superintendent of Public 
Works to grant the permit upon the applicant’s complying wit! 
the provisions of the statute, but it went ont of its own proper 
sphere of action as to the method of accomplishing the desired 
end. While it has large powers for the protection of the public 
health and safety it must use appropriate means to accomplish 
ends within the scope of its powers. It could no more prohibit 
the granting of a building-permit than it could prohibit the exe- 
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cution of a lease of the premises or the execution of a contract to. 
erect a building thereon. The grant of a permit would not of 
itself endanger the public safety nor would it necessarily lead to 
anything that would endanger the public safety. Many good 
reasons may easily be imagined for obtaining a permit upon cer- 
tain premises even though in an insanitary condition without any 
intention of doing anything prejudicial to the public health or 
safety. 

Perhaps respondent’s main reliance is upon the preamble to 
the resolution—to the effect that the district in which the prem- 
ises are situated is deleterous to the public health. It is con- 
tended that this finding by the Board is prima facie correct, that 
no one has a vested right to erect a building, that any right to. 
build is subject to the public safety which is the supreme law, 
and that no court can compel an officer to grant a permit to bui:d 
in contravention of that highest law. One answer to this is that 
the statute makes it mandatory upon the Superintendent of Pub- 
lie Works to grant the permit upon the applicant’s complying 
with the provisions of the statute, and that he cannot, any more 
than any private citizen can, interfere with the rights of the 
applicant outside of the scope of the statute. The statute relates 
mainly to the construction of the building with reference to sta- 
bility and safety from fire, and the permit amounts practically 
to a certificate that the plans and specifications are satisfactory 
in these respects. It does not give the applicant an absolute 
right to build irrespective of the public safety or of the exercise 
of any authority, if any exists, that might otherwise prevent the 
erection or occupation of the building. The applicant had a 
right to build unless prevented by lawful authority. The re- 
spondent had no such authority. He did not have authority even. 
to refuse a building-permit, the applicant having complied with 
the conditions prescribed by the statute. 

The order of the Circuit Judge for a peremptory writ is 
affirmed. 

L. Andrews for applicant. 

Attorney-General E. P. Dole for respondent. 
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IN THE MATTER OF THE ESTATE OF JOSEPH LAZ- 
ARUS, DECEASED. 


APPEAL FROM Circu Jepet, First Crrcurr. 
Susmirrep Jaxuary 7, 1901. Dectpep January 11, 1901. 


Fruar, C.J., Garsraira ano Perry, J.J. 


Upon the evidence the court affirms a charge against the executor of 
a will of a sum of money reported by him in his inventory as being 
in his possession and not accounted for in his statement of receipts 
and expenditures. 

Under the circumstances stated in the opinion, a charge against the 
executor of interest for one year at the current rate on the sum 
of $4550., and an order that he pay a master’s fee of $100, out of 
his commissions, sustained. 


OPINION OF THE COURT BY PERRY, J. 


The executor of the will of the decedent appeals from an 
order of a Circiit Judge of the First Circuit sitting as a Court 
of Probate, charging him with the sum of $340. as cash on hand 
at the time of the institution of the trust and with the sum of 
$364. being interest for one year at eight per cent on $4550. 
being funds of the estate withdrawn from the bank by the ap- 
pellant, and requiring him to pay a master’s fee of $100. out of 
his commissions. 

The facts, in brief, are as follows: the will of the decedent 
was, after contest, admitted to probate and the appellant ap- 
pointed executor on Angust 6, 1897. The contest against the 
admission of the will to probate continued in various proceedings 
until April 15, 1898, when the Supreme Court rendered a de- 
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cision in the matter overruling contestants’ exceptions. On 
May 11, 1900, the executor filed his accounts, to which certain 
objections were on the day of hearing made by various parties 
interested. The accounts were thereupon referred to a master, 
who, after taking testimony, filed a report, therein, inter alia, 
charging the executor with the sum of $340. above referred to. 
No exceptions were noted, either by the executor or by any one 
else, to this report, and the Circuit Judge confirmed this charge 
of $340. and, of his own motion, further charged the executor 
with the two other items above mentioned. 

Passing by the possible objection that no exceptions were 
noted by the executor to the master’s report and without refer- 
ence to the rule contended for by the appellees that the finding 
of a master is entitled to as much weight as the verdict of a jury 
and that it must be upheld if there is any evidence to support it, 
we think that the finding of the master and of the Circuit Judge 
must be sustained on the evidence. The executor filed his sworn 
inventory on August 12, 1897, six days after his appointment, 
and in that inventory charged himself with the sum of $340., 
describing it as “cash in J. S. Walker’s hand.” The presump- 
tion is that he did his duty and promptly after his appointment 
ascertained what property the deceased left and took possession 
of the same. The item was not entered by the executor in 
Schedule A. of his accounts and the explanation offered by him 
at the hearing before the master was that the entry in the inven- 
tory was made upon information furnished by one Eleazar 
Lazarus, a son of the deceased, to the effect that the sum men- 
tioned was in the safe of the decedent at the time of his death, 
and that, upon opening the safe, no such sum was found there. 
The executor further testified that the safe was opened in the 
presence of said Eleazar, and, perhaps, of the widow. Eleazar 
died in 1898, and the widow was not called as a witness by the 
executor. The master reports that on many occasions he re- 
quested the executor to exhibit for his examination his original 
books of accounts but that the executor failed to do so. Upon 
the evidence, the finding as to the $340. is affirmed. 
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At the time of the institution of the trust, the sum of $4550., 
belonging to the estate of the decedent, was on deposit in a 
bank. On October 20, 1897, the executor withdrew from the 
bank $550. on a check payable to “cash or bearer,” and on the 
28th of the same month the further sum of $4000. on a check 
also in favor of “cash or bearer.” On October 8, 1898, the sum 
of $4261.84 was received by him from sales of certain stocks be- 
longing to the estate, and on the same day he paid a legacy of 
$1000. Three days later, a legacy of $4000. was paid by him. 
The item of $4261.84 is entered in Schedule A. under date of 
October 8, 1898, but that of $4550. is credited in said Schedulc 
not until April 15, 1900. Out of what funds the two legacics 
were paid, whether from the proceeds of the stock or from the 
cash originally in bank, does not clearly appear, though the in- 
ference is a natural one under the circumstances that these pay- 
ments were out of the proceeds of the stock. In any event, it 
is not shown that from October, 1897, until October, 1898, any 
investment or other use of the $4550. was made on behalf of thu: 
estate nor has any explanation been offered by the appellant as 
to its disposition during that period. The conclusion is a justiti- 
able one that the funds in question were withdrawn from the 
bank by the appellant for his own personal use as a loan to him- 
self and that he personally obtained the benefit of their use dur 
ing the time stated. The estate certainly was deprived of the 
benefit of their'use for that period in consequence of the execu- 
tor’s wrongful act. Under these circumstances, interest is prop- 
erly chargeable against the executor; nor is such charge neces- 
sarily limited to the legal rate, which for a portion of the year 
in question was nine per cent and for the remainder six per 
cent, the new law on the subject having been approved in March, 
1898. The current rate of interest was eight per cent and thar 
is the rate which the executor would have had to pay had he 
borrowed the money from others or which he received or couid 
have received if he in turn loaned the money to others, and it is 
also the rate which the estate could have received had the invest- 
ment been made on its behalf. 
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The order that the executor pay the master’s fee of $100. 
out of his commissions, which amounted to $744.70, was in 
effect a disallowance of commissions to that extent. In view of 
the circumstances of the case, we see no reason for disturbing 
the order in this respect. 

The order appealed from is affirmed. 

G. A. Davis for the appellant. 

Holmes and Stanley for the appellees. 


HENRY SMITH v. HAMAKUA MILL COMPANY, LIM- 
ITED. 


Exorptions FROM Circuit Court, Firsr Circuit. 
SUBMITTED SEPTEMBER 28, 1900. Drcmep January 18, 1901. 


Frear, C.J., GALBRAITH anp Perry, JJ. 


The probate court did not have jurisdiction in 1871 to declare the 
heirs of a decedent in a proceeding instituted for that purpose as 
distinguished from a proceeding for the distribution of property, 
nor did it have jurisdiction to decree a distribution of real prop- 
erty. 

An adjudication of a question of heirship or relationship in a pro- 
ceeding in probate for a distribution of personal property is not 
binding in a subsequent action of ejectment with respect to real 
property as to one who did not appear as a party or claimant, 
though she appeared as a witness, in the probate proceedings. 


OPINION OF THE COURT BY FREAR, C.J. 


This is an action of ejectment for an undivided one-fourth of 
the ahupuaa of Koholalele, situated at Hamakua, Hawaii, and 
covered by Royal Patent 4527, L. C. A. 26B, to Kailakanoa, 
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now called Kailikanoa. The plaintiff claimed title by convey- 
ance from Keala Koiula and Aalaioa and set up that these had 
title by descent from Kapehe, she by descent from Huakini, 
and he by descent from Kailikanoa, the awardee and patentee. 

The defendant pleaded in bar a former judgment in substance 
that on the 17th day of January, 1871, Chief Justice Allen, 
of the Hawaiian Supreme Court, sitting in probate, decreed, 
after a hearing on the petition of P. Nahaolelua, administrator 
of the estate of Kailikanoa, for allowance of his accounts and a 
declaration of the heirs of the estate, that the accounts be 
allowed and the administrator discharged, and that said P. 
Nahaolelua as half brother, and Ifoomana as wife, were the 
heirs of Huakini, and therefore in effect that Kapche was not an 
heir of Huakini. The proceedings in the matter of the estate 
of Kailikanoa are made a part of the plea. 

The plaintiff replied denying, among other things, that P. 
Nahaolelua was the duly appointed administrator of the estate 
of Kailikanoa, that notice of the hearing of his petition was 
given by publication or otherwise to Kapehe, that Kapehe was 
a party or claimant at the hearing, that any valid decree was 
made, or that Kapehe’s claim of heirship was disallowed, and 
alleging in substance, among other things, that Kailikanoa died 
in 1856, and that the real property then descended to Huakini, 
that Huakini was appointed administrator by the Supreme 
Court in 1857, and that after his death P. Nahaolelua was 
appointed administrator in his place by a Circuit Judge of the 
Island of Hawaii in 1862, that there was then no personal 
property of Kailikanoa to be administered upon and no unpaid 
debts, that the Circuit Judge had no jurisdiction to make such 
appointment, both because there was no personal estate and 
because the Supreme Court had taken jurisdiction, that there 
was no petition for a declaration of the heirs of the real estate, 
that there was no petition for a declaration of the heirs of 
Huakini, and that therefore the decree as to his heirs was void 
because not responsive to the petition which was for a declara- 
tion of the heirs of Kailikanoa, that Kapehe was not a party to 
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the proceedings, that she was a married woman, that her address 
was known to P. Nahaolelua, but that no personal service was 
made on her; that the published notice did not conform to the 
rules of court in that the last publication was less than two weeks 
previous to the day of hearing; that P. Nahaolelua was not, 
but that Kapehe was of the blood of Kailikanoa, and the plain- 
tiff claims that the Supreme Court had no jurisdiction over 
Kapehe, or to approve the accounts of P. Nahaolelua, as admin- 
istrator, or over the real estate, or to declare the heirs of Kaili- 
kanoa or of Huakini. 

The defendant filed a joinder to the effect that the plea 
was sufficient, notwithstanding the replication. 

In brief, the defendant pleads a former adjudication adverse 
to the heirship of Kapehe through whom the plaintiff claims, 
and the plaintiff replies in substance that there was no such 
adjudication binding on Kapehe. ; 

It will be unnecessary to consider all the questions raised in 
regard to the validity of the proceedings had in the matter of 
the estate of Kailikanoa. 

The Probate Judge had no jurisdiction either to declare the 
heirs of Kailikanoa in a dircet proceeding instituted for that pur- 
pose as distinguished from a proceeding for the distribution of 
the estate or a portion thereof (see as to this distinction Moss- 
man v. Hawaiian Government, 10 Haw. 426, 432), or to make 
a distribution of the real estate. 

Consequently, assuming that the petitioner was the duly 
appointed administrator of Kailikanoa’s estate, that there was in 
his hands personal estate of the decedent to be distributed, that 
there was a sufficient petition for its distribution and a sufficient 
notice of the hearing, that the Chief Justice had jurisdiction to 
act, that an adjudication of heirship as to the persons] prop- 
erty was made and that such adjudication is binding as to its 
subject matter, the personal property, the question remains 
whether such adjudication of heirship in probate with respect to 
the personal property is binding upon the plaintiff in this action 
of ejectment with respect to the real property. 
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Whether it would be binding if Kapehe, through whom the 
plaintiff claims, appeared as a party in the probate proceedings 
is a question upon which there might be some difference of 
opinion (see Mossman v. Hawaiian Government, supra, 4382), 
but that it would not be binding unless she did appear as a party 
in those proceedings is settled by the decision in that case, and 
in our opinion she did not so appear. 

Let us assume that she could appear alone and be bound as 
a party, though she was a married woman. The proceedings 
occurred before the passage of the Married Women’s Act. The 
record makes no mention of her husband, although it shows that 
Hanakaulani Holt, who was a party, and who claimed under 
the same relationship as that in which Kapehe stood, was asso- 
ciated with her husband in those proceedings. 

The record does not show that Kapehe appeared as a party. 
The clerk’s minutes of December 31, 1870, the first day of the 
hearing show, “Petitioner is present with R. G. Davis. H. 
Thompson for Mrs. Holt. W. C. Jones for John A. Simmons.” 
There was no reference to Kapehe. When the accounts had 
been disposed of and the matter of heirship came up, according 
to the minutes, counsel stated the claims of Simmons, Mrs. Holt 
and the petitioner, but did not state any claim of Kapehe. The 
minutes of January 5, 1871, to which day the matter had been 
continued after some testimony had been taken, show, “Hoo- 
mana (w.) appears and says—she claims through her husband.” 

There is no reference whatever in the record of any appear- 
ance or claim of or on behalf of Kapehe. 

True, she appeared as a witness, having been called as such by 
the petitioner, and recalled by counsel for Mrs. Holt, and testi- 
fied as to matters of relationship. But she made no claim for 
herself. The fact that she was called as a witness by one who 
was claiming adversely to her interests tends to support the view 
that she was present not as a party or claimant, but merely as a 
witness. Mere presence in court or acting as a witness would 
not constitute appearance as a party, so as to bind her with 
respect to matters not the direct subject of the particular pro- 


SMITH v. HAMAKUA MILL CO. 249 


ceedings even though she might have appeared as a party in 
interest or of record in such proceedings if she had wished to so 
appear. George v. Holt, 9 Haw. 49; Wright v. Andrews, 130 
Mass. 149; Schroeder v. Lahrman, 26 Minn. 87. In Wright 
v. Andrews, the defendant was held not bound by a judgment 
in a former suit even in respect to the particular subject matter 
involved in the former suit, because he was not served with 
notice and did not appear as a party, though he was expressly 
named as a defendant, and his property was involved and he 
appeared as a witness. So here Kapehe might be held bound as 
to the particular property involved on the assumption that she 
had notice through publication, but she could not be held bound 
as to other property on the ground that she appeared as a wit- 
ness, s0 long as she did not appear as a party or claimant. 

It is true also, that the minutes show that the attorney, Mr. 
Thompson, said in his argument, “We claim the rightful heirs 
are Mrs. O. Holt and Kapehe.” This is not sufficient, at least, 
in view of the rest of the record, to show that Kapehe was a 
party, or that Mr. Thompson was acting as her attorney. Inas- 
much as Mrs. Holt stood in the same relation as Kapehe to the 
decedent, so that if one were heir the other would be also, as 
the undisputed evidence showed, the attorney could not but 
have mentioned the one, Kapehe, in urging the claim of the 
other, Mrs. Holt, whose attorney he was. He was entered on 
the minutes as counsel for Mrs. Holt alone. He signed the 
notice of appeal, “Henry Thompson, attorney for H. Holt and 
her husband, Owen J. Holt,” and his motion for a jury trial was 
signed, “Hanakaulani Holt and Owen J. Holt, by their attorney, 
Henry Thompson.” There is nothing to show that he stated the 
claim for Kapehe by her authority, or that she knew that he 
stated it at all. 

The Chief Justice in his opinion speaks of “several persons ` 
claiming,” referring to all the claimants, but speaks of the 
“claimant,” not “claimants,” when referring to the argument of 
counsel for Simmons or Mrs. Holt, it does not clearly appear 
which. On appeal, Estate of Kailikanoa, 3 Haw. 461, the full 
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court says: “Mrs. Holt is not the sole heir in any event, as 
Kapehe’s claim is of like degree,” but this was apparent on the 
evidence, and does not necessarily show that Kapehe presented 
or made any claim, and on the previous page, in the statement 
of the case, which was prepared or revised by the Justice who 
wrote the opinion, we find these significant words with reference 
to the decree appealed from: “This decree was opposed by Mrs. 
Hanakaulani Holt and by John A. Simmons. From this decree, 
Mrs. Holt’s counsel, February 4th, filed a notice of appeal.” 
Kapehe was not mentioned in this connection. 

The exceptions to the ruling of the Circuit Court sustaining 
the plea in bar are sustained, the said ruling is reversed and 
the case remanded to the Cireuit Court for further proceedings 
conformable with the foregoing opinion. 

Lyle A. Dickey for plaintiff. 

C. Brown for defendant. 


W. R. CHILTON v. JONATHAN SHAW, Tax Assessor. 
APPEAL FROM Tax APPEAL Court, Istanp or Oanu. 
SUBMITTED DECEMBER 31, 1900. J-ectpep January 19, 1901. 


Frear, C.J., GALBRAITH axnp Perry, JJ. 


A proper assessment of one lot cannot be reduced on appeal merely 
because certain other lots in the vicinity have been assessed too 
low in comparison,—the assessor having acted in good faith and 
not having assessed other property in general at a lower rate. 

Property of the full cash value of al least $35,000. but leased at $185. 
a month under a ten year lease about to expire should not be 
assessed on the eight-year rental ruie, as that would be “mani- 
festly unfair or unjust.” Civ. L. Sec. 320. 


OPINION OF THE COURT BY FREAR, C.J. 


This is an appeal from the assessment of the business lot and 
building on the westerly corner of Fort and King streets, and 
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a residence lot and building on the southeasterly side of Miller 
street, in the city of Honolulu. 

The first mentioned property was returned at $25,000. The 
Assessor assessed it at $35,000. The Tax Appeal Court sus- 
tained the Assessor’s valuation. Taxes were paid on a compro- 
mise valuation of $27,500 the year before. The assessment in 
question is that for January 1, 1900. At that time the property 
was under a ten-year lease at a rental of $166.50 a month for 
the first five years, and $185 the ilast five years. The lease 
would expire in about one year. There is evidence tending to 
show that a new lease was desired at $300 a month, but that the 
appellant declined to make a new lease until the expiration of 
the old. In the early part of the year previous a responsible 
party wished to buy the property for $35,000. This party 
testified that the value had increased by January 1, 1900. The 
appellant replied that he would not sell for $50,000. He testi- 
fied that he valued the property at between $70,000 ond 
$80,000. The lot is about thirty-three feet square, according to 
one witness, and about 324 x 37, according to another, and is 
covered by a two-story building. It is perhaps as valuable a 
corner as there is in the city, centrally located and at the 
juncture of the two main street car routes. The lot adjoining 
on Fort street, which is slightly larger than this, but is not a 
corner lot, was sold in the early part of the year previous for 
$30,000., and was assessed on January 1, 1900, at $25,000. The 
street frontages of a number of other properties in the vicinity, 
and the assessments placed thereon for the same date, as well 
as for the previous year, were put in evidence, namely, the 
property adjoining on Fort street already mentioned, the Hall 
(Austin) corner opposite, the McIntyre corner diagonally oppo- 
site, the Lewers & Cooke (Austin) property adjoining the Hall 
property on Fort street, the Brewer property on the corner of 
Fort and Hotel streets, the Mott-Smith property on another 
corner of the same streets, the McInerny, Cummings, Judd and 
Campbell properties on the four corners of Fort and Merchant 
streets, the last named property also extending down Fort and 
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around the corner on Queen street, the Spreckels property, com- 
prising most of the block bounded by Fort, Queen, Alakea and 
Merchant streets, the Nott, Cunha (Wall, Nichols Co.) and Von 
Holt properties on King street, between fort and Bethel streets. 
Of these assessments some seem to be not materially out of pro- 
portion to the assessment placed on the property in question so 
far as we can judge from the meager facts before us, while 
others appear to be too low as compared with this assessment, 
some of them glaringly so. 

The statute (Civ. L., Sec. 820) provides that “all real and per- 
sonal property * * * shall be assessed * * * for its 
full cash value,” with a proviso that combined properties shall 
be assessed as a whole, and a further proviso “that when any 
real estate or house is leased or rented, the sum of eight years’ 
rental thereof shall be the assessment value of such real estate or 
house, unless such valuation shall be manifestly unfair or 
unjust.” 

A valuation at eight years’ rental in this case would be mani- 
festly unfair and unjust. It would amount to $17,760. Such 
is apt to be the case with property leased years ago at a 
smaller rental than can now be obtained, especially if the lease 
is about tc expire. Since, then, this case does not fall within the 
proviso which prescribes the eight-year rental method, it must 
be governed by the main rule, which requires the property to 
be assessed at its full cash value, and we cannot say on the evi- 
dence that its full cash value is less than $35,000, the amount 
at which it was assessed. 

The question is whether the appellant’s property is assessed 
too high, not whether some other properties are assessed too 
low. If it appeared that other properties generally were assessed 
at a lower rate, it might be proper to assess this at the same 
rate. But we cannot reduce the assessment in this case merely 
because some other properties have been assessed too low, 
through a failure in judgment on the part of the assessor. It 
is conceded that he acted in good faith in the present instance. 
But we may well repeat what was said in substance in Tas 
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Assessment Appeals, 11 Haw. 242, that great care should be 
taken to place proper valuations upon different properties 
regarded in comparison with each other, as well as regarded 
separately, and that discrimination between different taxpayers, 
unless based on real differences in circumstances, is even more 
objectionable than general excessive taxation. In this connec- 
tion we may remark that the assessors appear not always to 
understand the proper course to pursue where a sale or offer to 
purchase has been made of a particular property, or where there 
has been a refusal to sell at certain figures. For special reasons 
one may be willing to pay more than the general market value. 
For other reasons one may be unwilling to accept a certain sum, 
even though greatly in excess of the market value. In most 
cases a sale of one property throws almost as much light on the 
values of neighboring properties as upon that of property sold, 
There may be no reason why the assessment of the property 
sold should be raised any more than the assessments of the 
neighboring properties should be raised. And sometimes the 
assessments of properties in general in a particular neighbor- 
hood should be raised or lowered, where they have not been 
raised or lowered, in the absence of any sale, as well as after or 
in consequence of a sale. 

The eight-year rental proviso, on which the appellant mainly 
relies, was no doubt adopted as a convenient rule for arriving 
approximately at the correct full cash value, and on the sup- 
position that the actual rental was usually approximately the 
fair rental. See Parker v. Shaw, 9 Haw. 400. But values 
have changed, and land is now as a rule valued at a higher 
figure than eight times the fair rental. Therefore, (1) if land 
leased at its present fair rental value is assessed on the eight-year 
rule, and other land, because not rented or because leased years 
ago at a low rental, is assessed at its full cash value, there is 
unjust discrimination. Or (2) if such other land is assessed by 
analogy at eight times its fair rental value, as distinguished from 
its actual rental, and not at its full cash value, we depart from 
the plain provisions of the statute, and with the result that real 
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property in general is assessed at too low a rate as compared with 
personal property. It may be (3) that owing to a change in values 
since the enactment of the statute, the eight-year rule would be 
“manifestly unfair or unjust,” and so should not be held to 
apply, in the great majority of cases, even where the actual 
rental is the fair present rental value of the property. Should 
not the proviso as to rented real estate be now repealed or 
altered, or else the valuations of other property, whether real or 
personal, be put on the same level? 

The property on Miller street was returned at $3,750. The 
assessor valued it at $6,000, and this was sustained by the Tax 
Appeal Court. The lot has a frontage of about 63 feet, and a 
depth of about 130 feet. There is a well-built story and a half 
house on it. The appellant paid $1,000. for the land a little 
over three years before the date of the assessment, and about 
$2,750. or $2,800. for the house. The house apparently cost 
more, but the appellant paid no more than the contract price 
because the contractor was under bonds to complete it at that. 
The Deputy Assessor testified that it must be worth at least 
$5,000, and that the land had inercased in value and was worth 
at least $2,000, but that to be safely within the proper limits, he 
valued both together at $6,000. The appellant seemed to think 
that the “full cash value” was what the lot and house cost him, 
irrespective of what it cost someone, and irrespective of its 
market value. We regret that there was not more evidence 
in this case, as we are not wholly satisfied that the assessment 
was not placed at too high a figure, but on the evidence before 
us we do not see how we can find that the Tax Appeal Court 
erred. The appellant was without counsel before the Tax 
Appeal Court. 

The findings of the Tax Appeal Court are affirmed and the 
appeal is dismissed. 

T. McCants Stewart for appellant. 

W. O. Smith for the Assessor. 


SCOTT v. NAHALE. 255 


PARTIALLY DISSENTING OPINION OF PERRY, J. 


I concur in the foregoing opinion, save in so far as it relates 
to the subject of the Miller street property. As to the latter, 
the valuation, upon the evidence, should, in my opinion, be 
placed at $5,000. 


NETTIE L. SCOTT v. J. K. NAHALE. 
APPEAL FROM Cırovir Junar, Txump Crecurr. 
Susmirrep January 7, 1901. Decivep January 22, 1901. 


Frear, C.J., GALBRAITH anp Perry, JJ. 


In an action for trespass of cattle, held, that there was evidence to 
support the finding of fact chat defendant was not the owner of 
the trespassing cattle at the time of the trespass. 


OPINION OF THE COURT BY PERRY, J. 


This is an action at law, instituted in the District Court of 
North Kona, Hawaii, wherein the plaintiff claims of the defen- 
dant the sum of one hundred and fifty dollars as damages for 
trespass, alleged to have been committed by cattle belonging to 
defendant on certain lands of the plaintiff at Holualoa in said 
North Kona, from the first day of June, 1892, to the twenty- 
fourth day of April, 1893. The District Magistrate rendered 
judgment for the defendant, from which judgment plaintiff 
appealed to the Circuit Judge of the Third Circuit, at chambers. 

The latter court also found for the defendant. Plaintiff’s 
appeal to this court is “from the judgment entered in said 
action to the Supreme Court of the Republic of Hawaii on the 
ground that the judgment and the decision on which said judg- 
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ment is based, are contrary to the law, contrary to the evidence, 
and contrary to the weight of the evidence.” 

Under Chapter 109 of the Laws of 1892, “appeals shall be 
allowed from all decisions, judgments, orders or decrees of Cir- 
cuit Judges in chambers to the Supreme Court,” except in cer- 
tain cases, of which that at bar is not one. Act 44 of the Laws 
of 1898, which permits an appeal from the decision of any 
District Magistrate, in any case, civil or criminal, to the Circuit 
Judge of the same circuit, at chambers, provides, however, that 
“in all such eases so appealed no other or further appeal on any 
question of fact shall be allowed.” It is plain, therefore, that in 
the case at bar the appeal to this court can be solely on questions 
of law. Whether or not it is necessary that the points of law 
on which a ruling is desired should be set forth in such an 
appeal (see Castle v. Bowler, 8 Haw. 366), need not be now 
determined, for, assuming that that is an essential, the notice of 
appeal in this case is not defective. The point of law is stated, 
to wit, whether or not there is any evidence to support the 
decision of the trial court. 

The gist of the decision filed by the Circuit Judge is con- 
tained in the words, “the defendant has convinced the court that 
he was not the owner of those cattle” (i. e., the cattle which 
committed the trespass complained of) “during the time alleged, 
from the first day of June, 1892, to the twenty-fourth day of 
April, 1893.” It is with this finding that fault is found, the 
contention of counsel for the appellant being that there is nv 
evidence to support it. 

Plaintiff’s title to the land was admitted, nor was it disputed 
that some cattle had trespassed on her land; but on the question 
of whether or not any of said cattle belonged to the defendant 
during the period named in the declaration, there was evidence 
on both sides,—evidence that was highly contradictory. Defen- 
dant gave positive testimony that during the period stated he did 
not own any of the cattle that were running on the land in 
question, and that during that time all of the cattle which he 
did own were at Kahalun. Although thcre was other evidence, 
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as well of the defendant himself, as of other witnesses which 
might tend to throw discredit on his testimony first above 
referred to, the decision cannot be set aside. The questions of 
the credibility of the witnesses and of the weight of their evi- 
dence were for the trial court to pass upon, and it accepted the 
defendant’s statement above mentioned. No further trial on the 
facts can be had. 

The appeal is dismissed. 

Holmes & Stanley for plaintiff. 

Achi & Johnson for defendant. 


JAMES HOARE v. SAMUEL C. ALLEN. 
Exceptions From Crrcurr Court, Firsr Crrovrr. 
SUBMITTED SEPTEMBER 18, 1900. Dromen Janvary 23, 1901. 
Freak, C.J., GALBRAITH anD Perry, JJ. 


In 1881, one of the Associate Justices of the Supreme Court, after due 
hearing, made an order authorizing the guardian of the property 
of a minor to mortgage the property of ħis ward to secure pay- 
ment of a sum of money to be lorrowed for the purchase of a 
piece of land, known as Lot 5, adjoining land owned by the minor 
and known as Lots 2, 3 and 4, and for repairs on the buildings on 
the land last mentioned. The mortgage executed in pursuance 
of that authority passed by assignment to A. who subsequently 
foreclosed for breach of the condition, and the mortgaged prem- 
ises were sold under a power of sale contained in the mortgage. 
The minor, on coming of age, brought an action of ejectment for 
said premises against one claiming under the purchaser at said 
sale, 

Held: The order of the court authorized the mortgaging of Lot 6 
as well as of Lots 2, 3 and 4. 

The order authorized the execution by the guardian of a mortgage 
containing a power of sale. 
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Guardians of the property of minors did not in 1881, and do not now, 
possess the power formerly possessed by such guardians under 
Hawaiian common law to mortgage the real estate of their wards 
without authority from any court. 

The Justices of the Supreme Court had in 1881, and the Circuit Judges 
have now, sitting, in Chambers, as Courts of Probate, the power to 
authorize the mortgaging of a minor’s real estate whenever in 
their discretion it shall appear to be to the best interests of the 
minor to follow that course, This power should be exercised only 
with great caution. 


OPINION OF THE COURT BY PERRY, J. 


This is an action of ejectment brought to recover certain 
land, known as Lots 2, 3, 4 and 5, Roberts Row, situate on 
King street in this city, and now in the possession of the defen- 
dant under claim of ownership in fee. The facts of the case 
are undisputed, and may be briefly stated as follows: 

James Hoare, the plaintiff, at the time a minor, was, on the 
15th day of July, 1881, and thereafter until the time of the 
execution of the mortgage hereinafter referred to, the owner in 
fee of Lots 2, 3 and 4, and had possession thereof. On the 
15th of July, 1881, A. Rosa, the guardian of his estate, filed a 
petition before the Honorable Lawrence McCully, Second 
Associate Justice of the Supreme Court, sitting in Chambers as 
a Court of Probate, containing inter alia, these allegations: 
“And your petitioner further represents that one Alexander J. 
Cartwright, Esq., administrator of the estate of Jeremian 
O'Neill, deceased, is about to sell at public auction, on Satur- 
day, the 16th day of July instant, a piece of real estate which 
directly adjoins the real estate belonging to his said ward, and 
which belongs to the estate of said J. O’ Neill; and the wooden 
building which stands on said O’Neill premises joins the wooden 
building on the premises belonging to the Hoare Estate; and 
your petitioner verily believes it would be to the interest of his 
said ward that he be allowed to purchase the said O’Neill 
premises, and pledge the said O’Neill premises and the said 
Hoare premises for any sum that this Honorable Court may 
deem sufficient in the premises. * * * 
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“And your petitioner further represents that the buildings on 
the premises of his said ward are very much in want of repair, 
and your petitioner believes that if proper repairs are put upon. 
said buildings the income of the said estate would be very much 
increased. 

“Wherefore your petitioner prays * * * that your 
Honor will grant him an order to purchase the said premises 
belonging to the estate of J. O'Neill, deceased, and that he be 
authorized and empowered to execute a mortgage of the premises 
above mentioned for such a sum that this Honorable Court may 
deem sufficient for the purposes aforesaid.” 

On the following day Justice McCully signed an order, “that 
said guardian may purchase the real estate mentioned in said 
petition, to wit, the O’Neill premises adjoining the Hoare 
premises on the Waikiki side, for the benefit of the estate of 
James Hoare, a minor, and that said guardian may execute a 
mortgage of said minor’s estate for a sum of money not to exceed 
$2,500. for the purpose of paying the purchase price of said 
O’Neill premises, and for general improvements of the buildings 
of said estate.” ; 

The O’Neill premises referred to in that petition and order 
are Lot No. 5 of Robert’s Row. 

The guardian purchased Lot 5 by deed dated July 22, 1881, 
for the sum of $1,010., and duly paid the consideration to the 
Administrator of the estate of. O’Neill; and on the 25th of the 
same month-executed a mortgage to one Mary J. Brown of Lots 
2, 3, 4 and 5 to secure the payment of a loan of $2,500., the 
mortgage containing a power of sale. The $1,010. paid for Lot 
5 was a part of the $2,500. just mentioned. The mortgage 
passed by assignment from Mary J. Brown to the defendant, 
and subsequently the latter, for breach of condition, caused the 
mortgaged premises to be sold at public auction under the 
power contained in the mortgage, and through a trustee pur- 
chased all of the property at such sale. 

The plaintiff upon coming-of age instituted these proceedings, 
claiming that the Court had no jurisdiction to authorize the 
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mortgage of his property, and that, even if it did have such 
jurisdiction, the order made authorized neither the mortgaging 
of Lot 5, nor the insertion of a power of sale in the mortgage. 
The court below (trial by jury was waived) upon these agreed 
facts, found for the defendant, and the case comes to this Court 
on the plaintiff’s exceptions. We shall consider the minor ques- 
tions first. 

The prayer of the guardian’s petition clearly was for leave to 
mortgage Lot 5, as well as Lots 2, 3 and 4. The minutes of 
the proceedings had on that petition show that “the Court, on 
consideration, thought that it would be for the interest of said 
minor’s estate that the prayer for authority to buy real estate 
and to mortgage said minor’s estate be granted, and it was 
accordingly ordered.” The order, as above stated, granted leave 
to “execute a mortgage of said minor’s estate.” We are of the 
opinion that the Court intended to grant and understood that it 
was granting the prayer of the petition in this respect in toto, 
i. e., for authority to mortgage Lot 5, as well as Lots 2, 3 and 4, 
and that this intention is sufficiently expressed in the order. 
The term “said minor’s estate,” as there used, is unlimited and 
unqualified, and refers to the estate as constituted at the time 
of the execution of the mortgage, and not as constituted at the 
date of the order. 

So, also, we are of the opinion that the insertion of a power 
of sale in the mortgage, was authorized by the Court in its 
order. For many years prior to 1881 it had been the custom 
in these Islands to insert such powers in mortgages so as to 
facilitate their foreclosure. The Probate Court was undoubtedly 
aware of this practice, and of the further fact that the borrowing 
of money upon a mortgage that could be foreclosed only in a 
Court of Equity would be more difficult, if at all practicable, 
and perhaps more costly. The power of sale was already at 
that time such a common incident of mortgages that authority to 
insert it should, we think, be implied from the power to mort- 
gage. The Court is to be presumed to have had in mind a 
mortgage m the usual sense of the word with all the remedies 
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to the mortgagee then in use and recognized by law. Had the 
Court desired to have an exception made in this instance by the 
omission of the power, it would undoubtedly have so specified 
in the order. On this subject see Wilson v. Troupp, 7 Johnson 
Ch. 25; 2 Jones’ Mortgages, §1768; 26 Am. and Eng. Encycl. 
Law 870; 4 Kent Com. 146, 148; In re Chawner’s Will, L. R. 
8 Eq. 569; Russel v. Plaice, 18 Beav. 28; and Bridges v. Long- 
man, 24 Beav. 29. 

It is contended by some of the attorneys for the defendant 
that the guardian in this instance had, and that all guardians 
now have, under the common law of Hawaii, authority, inde- 
pendently of any power conferred by the Court, to mortgage the 
ward’s real estate at pleasure, and that, consequently, it is imma- 
terial whether the Court had jurisdiction to make the order now 
attacked. It is true that under the common law of Hawaii guar- 
dians formerly had that right. The Legislature recognized this 
when in 1851 it declared in the preamble to the Act of August 
4, regulating guardians and wards, “Whereas, by the common 
law of this Kingdom guardians have, from time immemorial, 
possessed and exercised the absolute right to dispose the real and 
personal estate of their wards, as might suit their own will.” 
That act, however, while it does not in terms refer to the 
guardians’ pre-existing power to mortgage the real estate of 
their wards, nevertheless clearly shows and expresses the inten- 
tion of the Legislature to repeal that provision of the common 
law of Hawaii, and to deprive guardians of all other powers 
theretofore possessed by them under said common law, and not 
by the Act expressly continued in or conferred upon them. The 
closing clause in the preamble is clear: “And whereas it is proper 
that the rights of guardians should be abridged and more clearly 
defined, therefore be it enacted,” ete. 

Did the Court have jurisdiction to make the order in ques- 
tion? Three possible sources of such jurisdiction have been sug- 
gested: the common law of Hawaii, our statutes, and the inher- 
ent power of a court of chancery under the common law of 
England. With reference to the first of these, it would seem 
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sufficient to say that no court of probate or other similar court 
existed under the Hawaiian common law, and that, therefore, no 
power could have been derived from that source. 

No statute of ours, except as hereinafter stated, either 
expressly or by implication, confers on the court jurisdiction to 
grant leave to guardians to mortgage the real estate of their 
wards. The closest approach to it is in the provision, in the 
statute of 1851, whereby the court is permitted, under certain 
circumstances, to authorize the sale of the real estate of minors; 
but the power to authorize a sale admittedly does not include the 
power to authorize a mortgage. 

As to the third source of jurisdiction. The oral argument in 
this case proceeded on the theory, and correctly, as we think, 
that our courts of probate in the matter of the care and super- 
vision of the estate of minors possess, except as modified by 
statute, all the powers which the court of chancery in England 
originally possessed under the common law. The Act of 1851. 
while abridging the powers of guardians under Hawaiian cori- 
mon law, does not abridge the powers of the court with refer- 
ence to the mortgaging of a minov’s property. Section 847 of 
the Civil Code of 1859 provides: “The Chief Justice of the 
Supreme Court is the Chancellor of the Kingdom, and as such 
shall possess all the powers incident to that office at common 
Jaw. He shall have power at chambers to decree the foreclosure 
of mortgages, and generally, to hear and determine all matters 
in equity, bankruptcy or admiralty; and the First Associate 
Justice shall act as Vice-Chancellor, and have full and con- 
current jurisdiction in all matters at chambers with said chan- 
cellor.” An act passed in 1862 (see Compiled Laws, $831) con- 
ferred upon the Second Associate Justice of the Supreme Court 
“the like power and duties as are possessed and exercised by the 
First Associate Justice”; and section 851 of the Civil Code of 
1859 provides: “The several justices of the Supreme Court 
shall have the power at chambers to grant probate of wills, to 
appoint guardians and administrators, and again to compel all 
guardians, administrators and executors to perform their respec- 
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tive trusts and to account in all respects for the discharge of 
their official duties. They may in case of moral unfitness, or 
other good and sufficient cause, remove any administrator, guar- 
dian or executor, appointed by will or otherwise.” 

Did, then, the court of chancery have inherent jurisdiction at 
common law to authorize mortgages of the estates of minors? 
The authorities are not agreed on this point. 

The majority, perhaps, of the text-writers state that, inde- 
pendently of statute, a court of equity has no authority to 
change the nature of an infant’s estate from real into personal, 
or from personal into real, and some of them, more specifically, 
that the court has no inherent power to authorize a mortgage of 
the minor’s real estate. Kent and Story, on the other hand, 
. declare that the power resides in that court to change the prop- 
erty of infants from real into personal, and from personal into 
real, wherever it appears to be manifestly for the infant’s 
benefit; and Maddock seems to be of the same opinion. The 
statements made by the text-writers are based largely upon 
reported decisions. See, generally, Schouler’s Dom. Rel., pp. 
480, 481; 1 Spence’s Eq. Juris., p. 612; Bispham’s Eq. p. 586; 
3 Pom. Eq. Juris., $1309; Woerner’s Gdshp., p. 177; 1 Maddock 
Ch., p. 268; 2 Story Eq. Juris., §1357; 2 Kent Com., p. 230. 

Turning to the decisions, we are unable to satisfy ourselves 
of the correctness of the assertion, often repeated in the books, 
that the preponderance of authority is in favor of the view 
that the court of chancery has no inherent jurisdiction in the 
matter. Not all of the reports of cases cited on the subject are 
available to us, but, so far as we have been able to ascertain, 
the courts of Rhode Island, Massachusetts and Virginia have 
expressed the opinion that that court has no such jurisdiction, 
while those of New Jersey, Montana, Tennessee, Alabama, Illi- 
nois and perhaps Georgia, have held to the contrary. Thurs- 
ton v. Thurston, 6 R. E. 301; McCann v. Randall, 147 Mass. 
99; Faulkner v. Davis, 18 Gratt. (Va.) 651 (98 Am. Dec. 
698); Snowhill v. Snorwhill, 3 N. J. Eq. 22; N. W. G. L. Co. 
v. Smith, 38 Pac. (Montana) 225; Hurt v. Long, 16 8. W. 
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(Tenn.) 972; Goodman v. Winter, 64 Ala. 410, 435 (88 Am. 
R. 13); Dodge v. Cole, 97 Ill. 3838. In New York the rulings 
have not been uniform, the court having held against the 
jurisdiction in Rogers v. Dill, 6 Hill 416 (1844); Onderdonk 
v. Mott, 34 Barb. 113 (1861); Horton v. McCoy, 47 N. Y. 21 
(1871); Battel v. Torrey, 65 N. Y. 294 (1875); Jenkins v. 
Fahey, 73 N. Y. 361 (1878), and perhaps in one or two other 
cases; and in its favor In re Salisbury, 3 Johns. Ch. 348 
(1818), and Wood v. Mather, 38 Barb, 482 (1862). 

What is here said of New York may also be said of Eng- 
land. In Taylor v. Phillips, 2 Ves. Sr. 23 (1750), Lord 
Hardwicke said: “There is no instance of this Court’s binding 
the inheritance of an infant by any discretionary act of the 
Court. As to personal things, as in the composition of debts, 
it has been done; but never as to the inheritance; for that would 
be taking on the Court a legislative authority, doing that which 
is properly the subject of a private bill.” In Simpson v. Jones, 
2 Russel & Mylne 365 (1831), it was held that the real estate 
of a female infant would not be bound by a settlement in con- 
templation of her marriage made with the approbation of the 
court, and that the court had no jurisdiction to give her the 
power of disposition of her property during her minority. Rus- 
sel v. Russel, 1 Molloy 525, is often cited as an authority 
against the existence of the jurisdiction. Calvert v. Godfrey, 
6 Beav. 106 (1843), and Field v. Moore, 19 Beav. 195 (1854), 
support the same view. On the other hand, in Frith v. Cam- 
cron, L. R. 12 Eq. Cs. 173 (1871), authority was granted, 
“ander the general jurisdiction of the court,” for the raising of 
money by a mortgage of the real estate of infants to be used in 
repairing a certain building, on the ground that the house is 
tumbling down,” and that it would be “for the benefit of the 
infants” to foliow that course. So, too, in Re Jackson, L. R. 
21 Ch. Div. 789 (1882), where the court said: “I will now 
direct an inquiry whether any and what repairs of honses which 
are part of the infant’s property are absolutely necessary to be 
done. I think that this jurisdiction should be jealously exer- 
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cised, and only in cases which amount to actual salvage. Any 
of the parties will have liberty to apply in chambers as to 
raising such sum as may be required for the doing of any 
repairs which may be certified to be absolutely necessary.” In 
Selby v. Cooling, 23 Beav. 418 (1857), an order was made 
authorizing a mortgage of an infant’s real estate for payment of 
debts and costs. Inwood v. Twyne, Amb. 419, is said to be 
another authority in favor of the jurisdiction. 

Upon this state of the authorities we adopt that view which, 
on principle, seems to us to be correct and just. 

In England the Sovereign was regarded as parens patriae 
and, as such, as having the duty cast upon him of protecting and 
caring for the persons and property of those subjects who, by 
reason of infancy or for other cause, were incapable of caring 
for themselves or their property. The Sovereign acted, in this 
respect, through the court of chancery, his powers and duties 
being regarded as delegated to the latter for the purposes men- 
tioned. Includedamong these powers was that of the appointment, 
supervision and removal of guardians, the court acting largely 
through these officers in the details of its trust. Guardians had 
the authority, subject to the supervision of the court, to care for 
and manage the property of their wards, and to use the income 
and also the principal of the personal estate when necessary for 
the support, maintenance and education of their wards. The 
main reason for the refusal of the courts in some instances to 
assume jurisdiction to order a change in the nature of the 
property of the infants from real into personal, or to bind the 
inheritance, appears to have been that to do so would be to inter- 
rupt the course of descent of real property, contrary to the 
settled policy of the country. “The law of primogeniture was 
then in full vigor, and was regarded with great favor by the 
courts, and of course every severance of an estate necessarily 
interrupted the course of descent, and was justly regarded as 
antagonistic to the much cherished right of primogeniture. It 
was the pride of the English people to keep their large and 
valuable landed estates intact, so that they might descend from 
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generation to generation in the same family. Moreover, the 
lands there were almost universally productive, so that the 
income, as a general rule, was all that was necessary for the sup- 
port of those laboring under disabilities, hence there was no 
necessity for the sale of the realty.” Dodge v. Cole, 97 Ill. 360, 
361. These reasons for distinguishing between real property 
and personalty do not apply in this country. The same persons 
who are the heirs of the real estate are also the distributecs of 
the personal property of a decedent (the only difference in the 
disposition of the property being in the matter of dower). “The 
policy of this country is the very reverse of that which gave 
rise to the rule in England. With us it has been the settled 
policy to keep our lands unfettered by entailments, and to 
encourage, as far as possible, their free and untrammeled trans- 
fer from one to another.” Dodge v. Cole, supra. Large landed 
estates, although there are some of them, cannot be said to be 
the rule here, and it often happens that infants find themselves 
without any personal property, and that the income of their real 
estate is utterly insufficient for their education, maintenance and 
support. The aim of our courts in assuming control over the 
estates of minors has been to see to it that such estates are 
managed and used for the best interests of the minors. The 
attainment of this object sometimes requires that a portion or the 
whole of their property be sold or encumbered, and the proceeds 
disposed of for their education, maintenance and support during 
their minority, so that they may be better able to care for 
themselves upon reaching their majority, or otherwise for their 
benefit; and no good reason suggests itself to us for distinguish- 
ing in this respect between their real and their personal prop- 
erty. 

We are of the opinion that, the reasons which prevailed in 
England for the rule sometimes followed that the court would 
not exercise jurisdiction to sell or eneumber an infant’s real 
estate not existing here, the rule it-elf does not exist. No suff- 
cent reason appearing for distinguishing between real and per- 
sonal property in this connection, and there being weighty 
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considerations for regarding the two classes of property as being 
on the same basis, we hold that our courts of probate, which 
have, as already noted, all the power of a court of chancery in 
the matter, have inherent jurisdiction to authorize the mortgag- 
ing of a minor’s real estate whenever in their discretion it shall 
appear to be to the best interests of the minor to follow that 
course. 

We may add that for about twenty years past the view that 
our probate courts have this power has been entertained and 
acted upon by at least four Justices of the Supreme Court, and 
four Circuit Judges, each of whom has, in one or more instances, 
authorized guardians to mortgage the real estate of minors, and 
by a large number of the members of the bar. 

While this jurisdiction should be jealously exercised, the 
question is not open, in a collateral proceeding, as to whether or 
not under the circumstances of any particular case the relief 
prayed for should have been granted. 

The exceptions are overruled. 

Messrs. Kinney, Ballou & McClanahan, and H. A. Bigelow, 
for plaintiff. 

Messrs. Hatch & Silliman, W. O. Smith and A. Lewis, Jr., 
for defendant. 
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ARTHUR G. MERRICOURT v. NORWALK FIRE IN- 
SURANCE COMPANY. 


z 


Morton ror REHEARING. 
SUBMITTED January 8, 1901. Dercrpep January 23, 1901. 


Frear, C.J., Garprarrn, J., anp W. L. STANLEY, Esq., OF THE 


BAR, IN PLACE OF PERRY, J., DISQUALIFIED. 


Where a policy of fire insurance is written on oral application of the 
insured and no unusual circumstances exist affecting the subject 
of the insurance the insured is under no obligation to volunteer 
information about his past life or losses by fire. 

And where such policy contains clause “This entire policy shall be 
void if the insured has concealed or misrepresented, in writing or 
otherwise, any material fact or circumstance concerning this 
insurance or the subject thereof,” and the insurer made no specific 
inquiry as to previous fires, it was not error to disallow proof that 
the insured had suffered four different losses by fire before coming 
to the islands. 


OPINION OF THE COURT BY GALBRAITH, J. 


The motion for rehearing is based on the ground that “a 
question decisive of the defendant’s right to a new trial’? was 
duly submitted to the court and overlooked in the decision 
filed in said cause on December 31, 1900, to wit, that at the 
trial of the cause the defendant offered to prove, without stat- 
ing the object for which such proof was offered, that the plain- 
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tiff, prior to coming to Honolulu, in the State of California, had 
suffered four separate and distinct losses from fire, although 
there was no offer to prove the causes of those fires, and that 
objection to this evidence was sustained by the trial court and 
exceptions taken, and that this alleged error was duly presented 
in exception 52 of defendant’s bill of exceptions. 

The question presented by exception 52 was not overlooked 
by the court, although the reason for overruling the same was 
not set out in the opinion as it possibly should have been. The 
proof of previous fires in the State of California was offered 
in three separate forms: lst, as a basis for hypothetical ques- 
tions to expert witnesses; 2d, without stating the objèct for 
which it was offered; and, 3d, in proof of fraud. Objection 
was made to the proof in each instance and sustained, to which 
exceptions were taken. These alleged errors were presented in 
exceptions 51, 52 and 53 of the bill of exceptions. The rea- 
sons for overruling exceptions 51 and 53 are set out at length 
in the opinion. It is now claimed that the evidence of previous 
fires was admissible in order that the jury might pass upon the 
question whether these facts were material, and if they were 
found to be material the policy was void under that clause con- 
tained therein reading as follows: “This entire policy shall be 
void if the insured has concealed or misrepresented, in writing 
or otherwise, any material fact or circumstance concerning this 
insurance or the subject thereof.” 

The evidence shows that the policies involved in the suit were 
issued on the oral application of the plaintiff; that no written 
application was required or requested; and it is not claimed that 
the plaintiff was asked any questions about these previous fires 
or anything about his past life or misfortune or accidents in re- 
gard to fires. Under these facts, can it be properly insisted that 
there was any duty incumbent on the plaintiff to volunteer in- 
formation on this subject in the absence of specific inquiry or 
anything else that would suggest to him that it was his duty to 
disclose the history of his past life or any part thereof? 

The American courts make a clear distinction in interpreting 
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contracts of marine and fire insurance. ‘The strict rules applica- 
ble to the former are relaxed when applied to the latter. The 
reason given for so doing is well stated by the Ohio Supreme 
Court as follows: “In marine insurance the underwriter, from 
the very necessity of his undertaking, is obliged to rely upon 
the assured, and has therefore the right to exact a full dis- 
closure of all the facts known to him, which may in any way 
affect the risk to be assumed. But in fire insurance no such 
necessity for reliance exists, and if the underwriter assumes the 
risk without taking the trouble to either examine or inquire, he 
cannot very well, in the absence of fraud, complain that it 
turns out to be greater than he anticipated.” 

Protective Ins. Co. v. Harmer, 2 Oh. St. 472. 

We find that the question above propounded should be an- 
swered in the negative. That in the absence of unusual circum- 
stances affecting the subject of the insurance or the purposes for 
obtaining the same the assured is not bound to disclose facts 
not specifically inquired about. That the plaintiff in applying 
for the insurance on his property was not obliged to volunteer 
information relative to his previous losses by fire in the absence 
of specific inquiry from the defendant. That silence on this 
subject under such circumstances was perfectly consistent with 
honesty of purpose and intention. And that the plaintiff being 
under no obligation to disclose such facts proof that he failed 
to disclose them would be immaterial to any issuc in the case. 
This position is well supported by authority. 

The Supreme Court of the United States said: “But when 
representations are not asked or given, and with only this gen- 
eral knowledge the insurer chooses to assume the risk, he must 
in point of law be deemed to do it at his peril.” Clark v. Mfg. 
Ins. Co., 8 How. 574. 

The Supreme Court of Massachusetts said: “The defendant 
saw fit to issue this policy without any specific inquiries of the 
plaintiff as to the title to the land, and without any representa- 
tions by the plaintiff upon this point. Tt was its own carele~~- 
ness and it cannot avoid the policy without proving intentional 


MERRICOURT r. NORWALK FIRE INS. CO. 271 


misrepresentations or concealment on the part of the plaintiff. 
An innocent failure to communicate facts about which the plain- 
tiff was not asked will not have this effect.” Washington Mills 
Mfg. Co. v. Weymouth Ins. Co., 185 Mass. 505. 

The Supreme Court of New York said on the same subject: 
“The provision in the policy that any omission to make known 
any fact material to the risk should render it void, in the ab- 
sence of the proof of fraud, is not violated because the insured 
failed to disclose facts in regard to which no inquiry is made. 
The applicant has a right to suppose that the insurer, in making 
inquiries as to particular facts, considers all others to be imma- 
terial, or that he assumes to know or waives information in re- 
gard to them.” Browning v. Home Ins. Co., 71 N. Y. 512. 

Other authorities are: Gates v. Madison Co. Mu. Ins. Co., 
5 N. Y. 475; Fowle v. Springfield Ins. Co., 122 Mass. 191; 
Walsh v. Philadelphia Fire Association, 127 Mass. 383; Van- 
kirk v. Citizen’s Ins. Co. (Wis.), 48 N. W. 798; Arthur v. 
Palatine Ins. Co. (Ore.), 57 Pac. 62; Morrison, Admr., v. 
Tennessee Marine and Fire Ins. Co., 18 Mo. 262; Wytheville 
Ins. and Bkg. Co. v. Stultz (Va.), 13 S. E. 77; Joyce on Ins. 
Sec. 643. 

The case of Protective Ins. Co. v. Harmer, 2 Oh. St. 472, 
cited in the opinion on file (ante p. 218) was referred to prin- 
cipally as an authority for overruling exception 51. The rea- 
sons given by the court would clearly not be applicable to the 
question presented in exception 52. The facts in the Ohio case 
were very different from those in the case at bar. There the 
property insured had been on fire a short time before the risk 
was taken and the owner believed the origin of the fire to be 
incendiary. Proof of the failure to disclose these facts was ap- 
parently admitted without objection and the court said that the 
materiality of the facts was properly submitted to the jury and 
that it was as competent to pass upon their materiality as any 
insurance expert. 
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It follows that exception 52 was properly overruled and that 
the motion for rehearing must be denied. It is so ordered. 

A. S. Humphreys and J. T. De Bolt for plaintiff. 

Kinney, Ballou & McClanahan for defendant. 


THE PUNA SUGAR COMPANY v. THE TERRITORY 
OF HAWAII. 


ORIGINAL SUBMISSION. 


SUBMITTED January 2, 1901. Decipep January 28, 1901. 


GALBRAITH AND Perry, JJ., ann A. G. M. Roperrsoy, Esq., 
OF THE BAR, IN PLACE OF FREAR, C.J., DISQUALIFIED. 


Sections 1617, 1618 and 1619, Penal Laws, making it a misdemeanor 
for any one “to cut, mutilate or destroy any forest tree or growing 
shrubbery or underbrush within two hundred and fifty feet of any 
road which may have been or hereafter may be constructed by 
the government through any natural forest,” without providing 
any method for compensating the owner thereof, constitutes a 
taking of private property for public use within the inhibition of 
Amendment 5 to the United States Constitution, and for that 
reason are void. 


OPINION OF THE COURT BY GALBRAITH, J. 


This is an agreed case brought under Sections 1255 to 1258, 
inelusive of the Civil Laws. The facts as set out in the submis- 
sion are as follows: 

“First. That there is a question in difference between the 
parties hereto which might be the subject of a civil action. That 
the parties hereto have agreed upon the following statement of 
facts upon which said controversy depends and have agreed to 
submit the same to the decision of the Justices of the Supreme 
Court without suit. 

Second. That said Puna Sugar Company is the owner in fee 
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simple of a tract of land at Waiakahiula, in Pahoa, in the Dis- 
trict of Puna, Island of Hawaii. That said tract of land borders 
on a road constructed by the Hawaiian Government in part 
through a natural forest. 

Third. That said Puna Sugar Company, within three months 
last past, has been engaged in cutting and destroying forest trees, 
shrubbery and underbrush on its said land within two hundred 
and fifty feet of said highway. That said Puna Sugar Com- 
pany claims that it has full right and lawful authority to so cut 
and clear said forest, shrubbery and underbrush. 

Fourth. That it is claimed by said Attorney-General that 
said Puna Sugar Company is liable to prosecution and fine for 
so cutting and destroying such forest, shrubbery and under- 
brush, notwithstanding the same are growing upon land of the 
said Puna Sugar Company, in accordance with Sections 1617, 
1618 and 1619 of the Penal Laws. 

Fifth. That it is claimed by said Puna Sugar Company that 
said Sections 1617, 1618 and 1619 of the Penal Laws are un- 
constitutional and void; and that said sections of said Penal Laws 
would deprive the said Puna Sugar Company of its property 
without compensation and without due process of law; and that 
said sections are contrary to the provisions of Article Fifth of 
the Amendments to the Constitution of the United States. 

Sixth. It is agreed by the parties that in case said law is held 
to be unconstitutional that judgment shall be rendered in favor 
of said Puna Sugar Company, otherwise in favor of the Govern- 
ment of the Territory of Hawaii.” 

The sections of the Penal Code brought in question are as 
follows: 


“Sec. 1617. From and after the passage of this Act it shall 
not be lawful for any person to cut, mutilate or destroy any 
forest tree or growing shrubbery or underbrush within two hun- 
dred and fifty feet of any road which may have been or here- 
after may be constructed by the Government through any nat- 
ural forest.” 

“Sec. 1618. This Act shall not be construed to prevent any 
person who may have already cleared and planted land, such 
land now being under cultivation, from clearing trees, shrubbery 
and underbrush therefrom to a sufficient extent to properly con- 
tinue such cultivation, nor to prevent the holder of such lot 
from constructing a road to the rear of such lot.” 

“Sec. 1619. Any person violating this Act shall be fined not 
less than ten dollars nor more than fifty dollars for each offense.” 

18 
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The submission recites that the question in difference between 
the parties “might be the subject of a civil action,” and thus 
brings the case within the provisions of the statute, Sec. 1255, 
and counsel for each of the parties agree that this is true as a 
matter of law. However, whether or not a civil action between 
these parties to determine the constitutionality of a penal statute, 
could be successfully maintained is a matter not free from doubt 
and which need not now be decided. There are authorities on 
both sides of the question. In favor of, see Central Trust Co. 
v. Citizens’ Street Ry. Co., 80 Fed. 225; Lattery Co. v. Fitz- 
patrick, Fed. Cases, No. 8541. Contra. Chon & Co. vt. Com- 
missioners of Galsboro, TT N. ©. p. 2; C. B. & Q. Ry. Co. v. 
City of Ottawa, 148 Tl 397. Those cases in favor of the juriz- 
diction in equity seem to be sufficient upon which to base a 
prima facie argument in support of the maintenance of a civil 
action. Even though it should be finally held in such a case 
that no relief could be granted in a civil proceeding between 
these parties, still the question of difference between them would 
have been jn fact the subject of a civil action. 

The plaintiff contends that this statute making it a misde- 
meanor, punishable with fine or imprisonment, for it “to cut, 
mutilate or destroy any forest tree or shrubbery or underbrush” 
on its own land within two hundred and fifty feet of the govern- 
ment road, is contrary to the Constitution of the United States 
and void; that the effect of the statute is to take its property for 
publie use witliout just compensation or in fact any attempt at 
compensation; that under the 5th amendment to the Constitution 
private property can only be taken for public use after just com- 
pensation las been made for the same. 

The Attorney-General docs not controvert the correctness of 
this contention: in fact concedes it to be correct. Still this does 
not relieve the Court from responsibility in the premises. 

We recognize it to be one of the highest duties of the Court, 
in a proper proceeding, to set aside and annul a void statute but 
understand that a court should never go out of its way to do this 
or to declare a law void if its legality can with judicial pro- 
pricty be upheld. “It must be evident,” says Cooley, “to any 
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one that the power to declare a legislative enactment void is one 
which the judge, conscious of the fallibility of the human judg- 
ment, will shrink from exercising in any case where he can con- 
scientiously and with due regard to duty and official oath decline 
the responsibility.” * * * “The courts may declare legisla- 
tive enactments unconstitutional and void in some cases, but not 
because the judicial power is superior in degree or dignity to the 
legislative. Being required to declare what the law is in the 
cases which come before them, they must enforce the constitu- 
tion as the paramount law, whenever a legislative enactment 
comes in conflict with it.” Cons. Lim. p. 192. z 

The statute seems to be an attempt under cover of the police 
power, to effect an appropriation of private property to public 
use without compensation. Can the statute be upheld either as 
an exercise of the power of eminent domain or the police power? 

“Eminent domain is the right or power of a sovereign state 
to appropriate private property to particular uses, for the pur- 
pose of promoting the general welfare. It embraces all cases 
where, by authority of the state and for the public good, the 
property of the individual is taken, without his consent, for the 
purpose of being devoted to some particular use, either by the 
state itself or by a corporation, public or private, or by a private 
citizen.” Lewis, Em. Dom. pp. 1 and 2. The same author also 
says that every one “is bound so to use and enjoy his own as not 
to interfere with the general welfare of the community in which 
he lives. It is the enforcement of this last duty which pertains 
to the police power of the state so far as the exercise of that 
power affects private property. Whatever restraints the legisla- 
ture impose upon the use and enjoyment of property within the 
reason and principle of this duty the owner must submit to, and 
for any inconvenience or loss which he may sustain thereby, he 
is without remedy. It is a regulation and not a taking, an exer- 
cise of police power, and not of eminent domain. But the mo- 
ment the legislature passes beyond mere regulation and attempts 
to deprive the individual of his property or of some substantial 
interest therein, under pretense of regulation, then the act be- 
comes one of eminent domain and is subject to the obligations 
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and limitations which attend the exercise of that power.” Id. pp. 
14 and"15. 

In all constitutional governments one of the “obligations and 
restraints” placed upon the use of the power of eminent domain 
is the provision written in the constitutions that private prop- 
erty shall not be taken for public use without making just com- 
pensation therefor. In our constitution this provision is found 
in the 5th amendment. It has been held by the Supreme Court 
of the United States that: 

“Tt is not necessary that property should be absolutely taken, 
in the narrowest sense of that word, to bring the case within the 
protection of this constitutional provision. There may be such 
serious interruption to the common and necessary use of prop- 
erty as will be equal to a taking, within the meaning of the con- 
stitution.” Pumpelly v. Green Bay Co., 18 Wall. 166. 

In forbidding the plaintiff to cut trees or underbrush, ete., on 
its own land within two hundred and fifty feet of the govern- 
ment road there is “such serious interruption to the common 
and necessary use” of property as will amount to a taking within 
the rule announced by the Supreme Court of the United States 
in the above case, and no provision is made, in the statute, for 
compensating the plaintiff for the land so taken. It cannot be 
claimed that the public morals, health or the general welfare of 
the community require a strip of natural forest two hundred and 
fifty feet in width along the government road. The conclusion 
that the statute is void necessarily follows whether it be con- 
sidered as the attempted exercise of the police power or that of 
eminent domain. 

A statute of the State of Wisconsin forbid any one “to drive 
piles, build cribs or other structures in Rock River.” The 
Supreme Court of that State said: “This statute makes it un- 
lawful for the defendant who owns this ground and has the 
right to use it under said Lappin, to drive piles into it anywhere 
within the river for any purpose. It prevents the lawful use 
of his property. It takes it away from him without compensa- 
tion or due process of law, and denies the defendant the equal 
protection of the laws. It is therefore in direct violation of 
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Article V and XIV of the amendments of the Constitution of 
the United States and of Section 13 of Article 1 of the State 
Constitution, and is therefore void. * * * Any restriction 
or interruption of the common and necessary use of property 
that destroys its value or strips it of its attributes, or to say that 
the owner shall not use his property as he pleases, takes it in 
violation of the Constitution.” The City of Jamesville and 
another v. Carpenter, 77 Wis. p. 301. 

A statute of the State of Missouri known as the “Boulevard 
Law” under which an ordinance of the city of St. Louis was 
passed providing that all houses thereafter erected on Forest 
Park Boulevard should conform to a certain building line, 40 
feet back from front of street and making a violation of this 
ordinance punishable as a misdemeanor, was by the Supreme 
Court of the State declared to be unconstitutional and void for 
the reason that it violated that provision of the constitution 
which provides that private property shall not be taken for 
public use without just compensation. No provision was made 
in said act for condemning and paying for the forty feet re- 
quired to be left and forbidden to be built upon. City of St. 
Louis v. Hill, 116 Mo. 527. 

These laws of Wisconsin and Missouri above cited are parallel 
statutes to the one under consideration. These enactments were 
possibly prompted by sentiments as refined and motives as laud- 
able as that of preserving a natural park of forest jungle along 
the public highways in the Hawaiian Islands, still the purpose 
of the legislature in their enactment, however commendable it 
might be, would not justify the court in upholding them where 
as in this instance the statute is in conflict with the Constitution 
and violates one of the sacred safeguards thrown around private 
property, to-wit: That it shall not be “taken for public use 
without just compensation.” 

Let judgment be entered for the plaintiff. 

Hatch & Silliman for plaintiff. 

E. P. Dole, Attorney-General, for defendant. 
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JOHN BELL v. PALEA. 
Exceprioxys FROM Circuir Court, Firsr Circurr. 
SUBMITTED Octozer 2, 1900. Decipep January 24, 1901. 


Frear, C.J., Garprairn axb Perry, Jd. 


It is error to dismiss defendant’s appeal whcn he appears though he 
answers not ready. He has a right to require the plaintiff to prove 
his case. 


OPINION OF THE COURT BY FREAR, C.J. 


This case was begun in the District Court of IKoolanpoko, 
Island of Oahu, and taken by defendant’s appeal, jury waived, 
to the Circuit Court in June, 1899. It was placed on the 
calendar for the August Term, 1899, but owing to the large 
number of cases that preceded, it was not reached until the 
August Term, 1900, when the jury waived cases were taken up 
first. 

On the 6th of August, 1900, at 2 r. m. the case was set for 
the 7th at 2 p. x. About ten other cases that preceded it were 
set for the same day. At about 11 a. x. on the fth, or about 
three hours before the time set, the case was called and counsel 
for the plaintiff was asked if he was ready to proceed. He re- 
plied that he was not ready as he had not supposed the case 
would be called so soon, but would be ready on the following 
morning. Counsel for the defendant was then asked if he was 
ready to proceed. He replied that he had understood that the 
case had been set for the 8th at which time he would be ready 
but that he was not ready to proceed immediately. Neither 
counsel had ever asked for a continuance before. Both now de- 
sired a continuance until the following day. The court of its 
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own motion dismissed the appeal and defendant excepted on the 
ground that the order was contrary to law and an abuse of dis- 
cretion. 

On the 8th the defendant moved the court to vacate the order 
dismissing the appeal and to reinstate the case on the calendar, 
the motion being based on the record and an affidavit of de- 
fendant’s counsel, A. G. M. Robertson, setting forth the facts 
above stated and also that on the 7th he was in attendance pre- 
pared to try another case which had been set for trial before 
another Judge of the same court on the same day, when the 
bailiff notified him to appear in this case, that the defendant and 
his witnesses reside at Heeia, Oahu, and that affiant was familiar 
with the facts and circumstances of the case and the law appli- 
cable thereto and that in his opinion defendant had a complete 
defense to the action on its merits and that the dismissal of the 
appeal would work an injustice to him. Counsel was not actually 
engaged in the trial of a case before the other Circuit Judge. 
Plaintiff’s counsel did not oppose this motion but on the con- 
trary joined in requesting the court to vacate the order dis- 
missing the appeal and to reinstate the case. The motion was 
denied, in part on the ground that the affidavit was insufficient 
in regard to meritorious defense, and defendant excepted. 

On the 13th the defendant moved to reopen the matter of 
the first motion and the ruling thereon, that he be allowed to file 
an additional affidavit as to meritorious defense, and that the 
order dismissing the appeal be vacated and the case reinstated. 
This motion was opposed by plaintiff’s counsel on the ground 
that it was in contravention of correct practice. The motion 
was denied and defendant excepted. 

In. this court plaintiff’s counsel joined defendant’s counsel in 
the view that the order dismissing the appeal and the over- 
ruling of the first motion in the Circuit Court were erroneous 
and should be reversed. 

There seems to be some difference of opinion as to whether 
the dismissal of an appeal or its reinstatement is a matter of 
discretion, to be reversed only in case of an abuse of discretion, 
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or a matter of strict law, to be reversed upon error in law being 
shown. In New Jersey it has been held that the reinstatement 
of an appeal which has been dismissed for failure of the appel- 
lant to appear is a matter of law and not of discretion. Howell 
v. Van Ness, 31 N. J. L. 448, 445. In Ilinois the opposite 
view has been taken. Panton v. Manley, 89 Ill. 458, 460; 
Hinckley v. Dean, 104 Ill. 630, 638. 

If the present case belonged to the discretion class, there was, 
in my opinion, an abuse of discretion in dismissing the appeal— 
considering all the circumstances, and especially the fact that 
the case was called and the appeal dismissed three hours before 
the time set for hearing. So far as I can make out, the trial 
judge acted on the discretion theory in dismissing the appeal, 
and on the Jaw theory in denying reinstatement. 

But assuming that dismissal and reinstatement are ordinarily 
matters of discretion, it is evident that the circumstances in par- 
ticular cases may be such as to leave little or no room for the 
exercise of discretion, so that the action of the court will be 
clearly right or wrong whether we proceed on the theory of dis- 
cretion, or on that of strict law, and in my opinion this is one 
of those cases. The appellant did not make default or fail to 
appear. He appeared and was desirous of prosecuting his 
appeal, but merely informed the court that he was not ready— 
the appellee, who was the plaintiff, having already informed the 
court that he, also, was not ready. The case is very much like 
that of Langenham v. Stickney, 90 Ill. 361, in which the court 
said: “It then appears, from the bill of exceptions, that because 
defendant was ‘not ready for trial,’ the court dismissed his appeal 
for want of prosecution. That was error. The appeal had 
been perfected under the statute, and the case stood for trial 
as any other on the calendar. Defendant had not abandoned his 
appeal, but was in court prosecuting it as well as he could in his 
own way. He may not have been entirely ‘ready for trial,’ but 
that is no reason why his appeal should be dismissed. All the 
court could do, properly, was to order the trial to proceed at 
once, whether the defendant was ready or not. As the case was 
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to be tried de novo on the appeal, it could not be known defen- 
dant would not be ready to present his defense, or some part of it, 
by the time plaintiff should finish his side of the case. Whether 
he had any defense to make, he could compel plaintiff, on the 
appeal, to prove a cause of action against him, and it was error 
to dismiss defendant’s appeal without allowing him a trial.” See 
also Lawler v. Gordon, 91 Ill. 602, 604. Upon this there 
seems to be no difference of opinion between the New Jersey 
and Illinois courts. See also Reed v. Rocap, 9 N. J. L. 347, 
350; Lum v. Price, 16 N. J. L. 195. 

Taking all the New Jersey and Illinois cases on this subject 
together, and not merely the one New Jersey case cited by the 
Circuit Court in its decision overruling the second motion, and 
the one Illinois case cited by counsel, we do not find that the 
courts of those States differ greatly as to the proper practice 
on appeal. In each the appeal bond is substantially the same, 
requiring the appellant to prosecute his appeal; in each the trial 
on appeal is a trial de novo; in each the judgment below is 
vacated, not by the appeal, but by the new judgment above; 
in each it is error to dismiss the appeal when the defendant 
appellant appears; in each it is in general proper to dismiss 
when the defendant appellant does not appear. Those courts — 
differ as to whether reinstatement and perhaps dismissal also is 
discretionary or not when the appellant fails to appear . 

We have previously reversed the order dismissing the appeal, 
and now state our reasons therefor. These reasons apply to 
each of the other four similar cases, the order dismissing the 
appeal in each of which has been previously reversed. 

J. A. Magoon and I. M. Long for plaintiff. 

Robertson & Wilder for defendant. 


CONCURRING OPINION BY GALBRAITH, J. 
I concur in the conclusion, but not in all of the reasons given 


therefor by the Chief Justice in the above decision. It seems 
to me that the question presented by the exception to the order 
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of the Circuit Court dismissing appellant’s appeal is clearly one 
of law, and not of judicial discretion. 

The discretion theory carries with it the idea that there are 
no fixed rules of law or questions of strict right involved. To 
me, it seems that these are the only questions presented. When 
the appeal was perfected the appellant was entitled, as an abso- 
lute right under the law, to a new trial de novo. He also had a 
right to demand that the appellee prove a cause of action 
against him. The order dismissing his appeal was a denial of 
these rights. An crror of law, and nothing more. 


CONCURRING OPINION BY PERRY, J. 


It seems to me to be unnecessary to decide whether or not it 
was within the power of the trial judge, as a matter of strict 
law, to dismiss the appeal in question, and for this reason; if it 
was not in his power to dismiss the appeal, then the order 
excepted to was clearly erroneous, and the exception must be 
sustained; if, on the other hand, it was in his power to dismiss 
the appeal, still that power could at best be made use of only in 
the exercise of a sound discretion, and in such case, also, the 
exception must be sustained, for, in view of all the circumstances 
of this case, there was, in my opinion, an abuse of discretion in 
dismissing the appeal. In other words, either the court did not 
have the power at all, or, if it did, it was merely the power in 
its discretion to dismiss. I concur, therefore, in the conclusion 
that the exception must be sustained, but base such concurrence 
solely on the ground that, assuming that the matter is one 
belonging to the “discretion” class, there was an abuse of discre- 
tion. 
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LIHUE PLANTATION COMPANY v. J. K. FARLEY, 
Tax Assessor. 


ApreaL From Tax AppraL Court, Istanp or Kavar. 
SUBMITTED January 2, 1901. Decipep January 24, 1901. 


Frear, C.J., GALBRAITH anp Perry, JJ. 


A valuation of $2,800,000. placed on the Lihue Plantation Co.’s sugar 
plantation by the Tax Appeal Court is sustained and the appeals 
of both the company and the assessor are dismissed. 


OPINION OF THE COURT BY FREAR, C.J. 


This is an appeal from the assessment, ay of January 1, 
1900, of the Lihue Plantation Company’s sugar plantation sit- 
uated in the District of Lihue, Island of Kauai. 

The company returned its property at $2,060,000. The 
assessor placed it at $3,500,000. The Tax Appeal Court put it 
at $2,800,000. The company admitted that it should be 

2,500,000. and appealed as to the amount above that. The 
assessor appealed generally. 

The assessment, not appealed from, as of the first of the year 
before, was $2,500.00. During that year the company 
acquired 2,660 acres of land under lease at $10,000 a year, and 
cleared some of it, an made some other improvements or addi- 
tions on its plantation, and the output was 2,951 tons, and the 
net profits $32,405.38 more than during the previous year. 

In 1897, on appeal, the Supreme Court placed the value of 
the plantation at $1,300,000., as of the Ist of January of that 
year. Tag Assessment Appeals, 11 Haw. 245. Then the 
company’s land consisted of 18,579 acres fee simple, and 17,000 
acres leasehold; in 1900, it consisted of 19,770 acres fee simple, 
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and 20,115 acres leasehold, of which 4,484 acres were fenced 
forest land exempt from taxation. 

The yield per acre is large—about seven tons—and the supply 
of water from streams abundant. The yield would be somewhat 
larger but for the cane-borer which prevails in that district. 

The output increased from 5,548 tons in 1892 to 8,803 in 
1896, and was 11,284 in 1897, 13,294 in 1898, and 16,245 in 
1899. 

The dividends in 1892 were $42,000. From 1893 to 1896. 
they averaged $169,750. The gross receipts, running expenses, 
net profits and dividends for the years 1896 to 1899 were as 
follows: 


Receipts. Expenses. Profits. Dividends. 
1896 $ 588,231.71 $354,683.83 $233,547.88 $280,000.00 
1897 749,721.52 456,981.48 292,740.04 140,000.00 
1898 930,665.54 .556,377.48 374,288.06 280,000.00 
1899 1,039,012.05 634,319.13 406,693.44 420,000.00 


It is exceedingly difficult to value property of this kind— 
especially when, as in this instance, no sales of stock in the 
company have taken place for some years. Many things besides 
such facts as are set forth above are to be considered. Some of 
these bear on general conditions such as the political status of 
the Islands, which have since the last decision been annexed to 
the United States, the assurance that our sugars will not be 
liable to customs duties, the prospects in regard to the supply of 
labor, the money market, and other things which affect values 
generally. But, after all, it is impossible to accurately estimate 
the value, or to reason it out with a fair degree of certainty. In 
a ease of this kind different persons, though the most expert in 
such matters, would vary greatly in their opinions—even to the 
extent of hundreds of thousands of dollars. 

The burden is on the appellant to show that the decision of 
the Tax Appeal Court is erroneous. In my opinion, neither 
appellant has succeeded in doing this. The valuation by that 
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court seems to me to be reasonable and fair. In my opinion, it 
should be sustained, and both appeals dismissed. 

Kinney, Ballou € McClanahan, and M. F. Prosser, for the 
‘company. 

Holmes & Stanley for the assessor. 


CONCURRING OPINION OF GALBRAITH, J. 


I coneur in the above decision, but have been unable to reach 
the conclusion that the “full cash value” of the property of the 
Lihue Plantation Company, on January 1, 1900, was $2,800,- 
000. and not $3,500,000. It is possible that some one connected 
with the plantation knew its “full cash value” at that time, but 
none of the witnesses offered by it ventured to testify to the 
fact. The only interested witness produced by the plantation 
was the husband of a stockholder. His vision seemed to be so 
clouded by pessimistic ideas on the political, social and economic 
conditions of the Islands that his testimony as to values was not 
very definite and distinct. He did testify, however, that he 
would advise his wife to sell her stock if she could get $300. 
per share, but that he would not pay more than par for it. He 
added that for “sentimental reasons” his wife would not sell her 
stock. 

It is shown by the record that the plantation controls 39,885 
acres of land in the Island of Kauai, and that 19,770 acres of 
this is owned in fee simple, but it does not appear whether the 
“full cash value” of this land is one dollar or one hundred dol- 
lars per acre. Proof of the value of this land, a part of the 
combined property, would have been of material assistance to the 
court in arriving at the correct value of the entire property. I 
am not satisfied that the evidence justifies the valuation of the 
assessor, but am convinced that the appellant failed to show 
the valuation of the Tax Appeal Court to be excessive. 


DISSENTING OPINION OF PERRY, J. 


I respectfully dissent. In my opinion, the valuation in 
question should, upon the evidence, be placed at two million 
five hundred thousand dollars. 
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THEODORE F. LANSING, Treasurer of the Territory, v. 
THEO, IE DAVIES & COMPANY, LIMITED. 


ORIGINAL. 
SUBMITTED DECEMBER 29,1900. Decir Jantary 26, 1901. 


Frear, C.J., GALBRAITIE AND PERRY, Jd. 


Sections 764-768, Penal Laws, which impose a license tax upon the sale 
of imported goods, are unconstitutional. 


OPINION OF THE COURT BY FREAR, C.J. 


This is a submission on agreed facts. 

The question is whether Sections 764-768 of the Penal Laws, 
relating to “merchandise licenses” are unconstitutional. These 
sections provide, among other things, that “the annual fee for 
a license to sell imported goods, wares and merchandise” shall 
be $50 if the gross annual sales are less than $20,000 and 2 
of 1 % of the sales if over $20,000, and impose a penalty upon 
“any person who shall sell imported goods, wares or merchandise 
without a license” under these sections. 

The defendant is a Hawaiian corporation with its principal 
place of business in Honolulu. Its sales of goods imported from 
foreign countries (exclusive of the United States) for the year 
ending June 30, 1900, amounted to $661,312.48, and of those 
brought from the United States, $915,601.90. If the statute is 
constitutional as to either or both of these classes of goods the 
license fee would be $2,529.92 for one class, $3,433.50 for the 
other class and $5,976.90 for both classes. It is agreed that 
judgment may be entered for the plaintiff for one of these sums 
or for the defendant according as the court finds the law, 


LANSING r. THEO. H. DAVIES & CO. 287 


The statute is in conflict with at least two provisions of the 
Constitution of the United States, namely, the clause in Art. 1, 
Sec. 8, which gives to Congress the power, “To regulate com- 
merce with foreign nations, and among the several States, and 
with the Indian tribes,” and that in Art. 1, See. 10, which pro- 
vides that, “No State shall, without the consent of Congress, lay 
any imposts or duties on imports or exports, except what may 
be absolutely necessary for executing its inspection laws.” 

The Supreme Court of the United States has held many times 
that a State tax upon goods in their character as imported goods 
or goods coming from another State is forbidden by these pro- 
visions of the Constitution, and that within the meaning of these 
provisions it is immaterial whether the tax is laid direetly upon 
the goods themselves or only indirectly in the form of a tax upon 
the person or the business, as for instance, by charging a license 
fee for the sale of the goods. See among other cases: Brown v. 
Maryland, 12 Wh. 419; Ward v. Maryland, 12 Wall. 418; 
Welton v. Missouri, 91 U. S. 275; Webber v. Virginia, 103 
U. S. 344; Walling v. Michigan, 116 U. S. 446; Leloup v. 
Mobile, 127 U. S. 640; Voight v. Wright, 141 U. S. 62. 

Judgment for defendant. 


Attorney-General E. P. Dole for plaintiff. 
Hatch & Silliman for defendant. 
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THE HAWAIIAN SUGAR COMPANY v. J. K. F ARLEY, 
Tax Assessor. 


Appear FROM Tax APPEAL Court. 
Scpmirrep January 2, 1901. Decipep January 28, 1901. 


GALBRAITH AND Prrry, JJ., anD Lorrin Anprews, Esq., oF 
THE Bar, IN Prace or Frear, C.J., DISQUALIFIED. 


A valuation of $3,500,000. placed on the property of the Hawatian 
Sugar Company, for taxation purposes, for the year 1900, by the 
Tax Assessor and approved by the Tax Appeal Court, is sustained 
and the appeal of the company is dismissed. 


OPINION OF THE COURT BY GALBRAITH, J. 
(Perry, J., dissenting.) 


The Hawaiian Sugar Company appealed from the decision of 
the Tax Appeal Court of the Island of Kauai, approving a valua- 
tion of $3,500,000. placed on its property for taxation purposes 
for the year 1900 by the tax assessor. The appeal is taken from 
the excess over $2,500,000., the amount at which the property 
was valued the preceding year, although the return of the com- 
pany for the year 1900 was for a less amount. 

Under the law the property of this company, like all other 
property in the Territory, is required to be assessed at its “full 
cash value.” The difficulty presented in this case is the correct 
method to be pursued in arriving at this fact. The company 
appeals to this court on the ground that the valuation placed on 
its property is excessive. It is only fair to presume that there 
was some one connected with the Hawaiian Sugar Company that 
knew the “full cash value” of its property on the first day of 
January, 1900. The record fails to show that any such witness 
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was produced by it either before the Tax Appeal Court, or at 
the hearing in this court. 

The capital stock of the company is $2,000,000. divided into 
20,000 shares of the par value of $100. Its real estate is all 
leasehold with thirty-nine years to run (except crown lands, area 
not given), 2,444 acres of which was under cultivation in 1899, 
and it has the privilege under its lease of greatly extending this 
area, upon the payment of fixed percentage of the sugar pro- 
duced. It is shown that on January 2, 1900, $222.50 per share 
was offered for its stock, and $227.50 was asked. That in July, 
1899, 2,000 shares of its stock were purchased at $225. to $240. 
per share, which were taken to San Francisco and made the basis 
of a $5,000,000 corporation, known as the Makaweli Sugar 
Company; that the par value of these shares was $50., and that 
they were selling in the open market for from $46. to $49. per 
share. The net profits of the appellant company 


For the year 1897, were ..........cceeeeeeee $240,505.73 
For the year 1898, were ......... cece ee eeees 508,850.86 
For the year 1899, were ......--.ceseeeeeuee 666,570.28 


An average net yearly profit for said period of $471,955 . 62. 
The dividends paid for the year 1899 were 31 per cent, or 2 1-3 
per cent less than one-third of the entire capital stock of the 
company. = 

Mr. Justice Frear, speaking for the Supreme Court of the 
Republic of Hawaii, said: “The tax in question is not an 
income tax, depending for its amount upon the income for the 
year preceding, but a tax on property, the earning power of 
which is one of the most potent factors in determining its 
value.” 11 Haw. 238. 

The earning power of the Hawaiian Sugar Company is cer- 
tainly very great, and ample to justify the valuation placed 
thereon by the assessor, and approved by the Tax Appeal Court. 
This much is reluctantly admitted by the appellant’s principal 
witness, the manager of the company. 

Mr. Morrison, on cross-examination, after being cautioned by 

19 
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counsel for the assessor to eliminate all speculative features from 
his estimates of the value of the stock, on January 1, 1900, testi- 
fied as follows: 

“A. I think a man is doing pretty well if he could sell for 
$300. 

Q. What would you consider, if buying? 

A. I consider $200. a big price. 

Q. For the man that sells? 

A. If he buys it for $180. he is getting things on a good 
reasonable figure. * * * 

Q. Considering the dividends they are paying, do you con- 
sider $180. an excessive price for the stock? 

A. I consider it a (fair) market price for the stock.” (Page 
39, Transcript of Evidence.) 

The valuation placed on the property by the assessor, and 
claimed by the appellant to be excessive, estimates the stock at 
$175., five dollars less per share than the manager of the planta- 
tion swears is its fair market price. Under this evidence the 
assessor’s valuation is $100,000. less than the fair market price 
of the property. 

One ground urged by the appellant for considering this val- 
uation excessive is that it is an inerease of 40 per cent over 
that for the preceding year, and that the company only had 92 
acres more of cane planted in 1900 than in 1899. It seems 
that in this position counsel assume that the valuation of the 
property for the year 1899 was a correct one. This assumption 
is denied by the assessor. And it seems that there are good 
reasons for believing that the valuation of this property for the 
year 1899 was under its “full cash value.” 

The appellant has failed to show that the valuation of $3,500,- 
000., approved by the Tax Appeal Court, is excessive, and its 
appeal is therefore dismissed, and that said valuation for the 
year 1900 is affirmed. 

M. E. Prosser and W. O. Smith for appellant. 

Hotlines & Ntanley for Tax Assessor. 
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DISSENTING OPINION OF PERRY, J. 


I respectfully dissent. 

To the statement of facts contained in the foregoing opinion 
may be added the following concerning the property in ques- 
tion: Area cropped in 1897, 2,284 acres; in 1898, 2,352 acres, 
and in 1899, 2,440 acres. Yield of the plantation per acre, in: 
1899, 6.87 tons. Total production, in 1896, 11,400 tons; in 
1897, 11,934 tons; in 1898, 14,800 tons, and in 1899, 16,205 
tons. The unexpired term of the lease of the lands owned by 
the Government is seventeen years. The supply of water in 
the present main ditch decreased somewhat during the three 
years next preceding the assessment, but an abundant supply is 
available from other sources upon further outlay for ditches, ete. 
Assessment for 1898 was $1,171,000.; for 1899, $2,500,000. 
Dividends paid in 1897, $100,000.; 1898, $484,945.; 1899, 
$325,055. Average dividends for three years, $303,333., and 
for 1898 and 1899, $405,000. 

In my opinion, the valuation of the property in question for 
the year 1900 should, upon the evidence, be placed at three 
million dollars. 


SARAH ANNA BERGER v. CHARLES W. BOOTH and 
CHARLES S. DESKY. 


APPEAL From Circurr Junar, First Crrovurt. 
SUBMITTED January 7, 1901. Dercrpep Fesruary 25, 1901. 


Frear, C.J., GALBRAITH any Perry, JJ. 


A bill in equity was brought to sét aside a deed on the ground that it 
was obtained by misrepresentation and fraud. Gross inadequacy 
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of consideration, the existence, between the grantee and the 
grantor, of the relation of brother and sister, the reposing of great 
trust and confidence by the sister in the brother, and the making 
of false representations by him to her concerning the value of the 
land conveyed, were averred and relied upon as tending to show 
fraud. Held, that the essential averments of the bill were not sus- 
tained by the evidence adduced. Bill dismissed. 


OPINION OF THE COURT BY PERRY, J. 


In this proceeding, a suit in equity, the relief prayed for is 
that a certain deed executed in San Francisco by the complain- 
ant to the respondent Booth, her brother, and dated September 
15, 1898, be cancelled and set aside on the ground that it was 
cbtained by fraud. The deed conveys to the grantee, for the 
consideration of three thousand dollars, all of the grantor’s right, 
title and interest in and to certain lands situate in Pauoa and 
Nuuanu, Oahu. At the trial below, the court, at the close of 
the complainant’s case, was of the opinion that the bill should be 
diemissed; from the decree entered to that effect, the case now 
comes by appeal to this Court. 

The substantiative allegations of the bill upon which reliance 
is placed to obtain the relief sought, are that the relationship 
of brother and sister exis.ed between Booth and complainant and 
that by reason thereof she placed great trust and confidence in 
him and in his representations concerning the value of her in- 
terest in the property in question, that Booth falsely and with 
intent to cheat and defraud his sister, represented to her that her 
said interest was of the value of not more than three thousand 
“cllars and that in consequence of said representation and relying 
thereupon she executed the deed, and that the consideration for 
the conveyance was grossly inadequate. 

As to the first of these allegations. The complainant took the 
stand in her own behalf and testified at great length. In the 
course of her cross-examination a number of letters of various 
dates were identified by her as having been written by herself to 
one of her sisters, Clara. It will serve no useful purpose to quote 
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here in detail from those letters or from her testimony such por- 
tions as are material to the subject immediately under considera- 
tion and thus to publish those quotations to the world. Suffice 
it to say that both her testimony and her letters not only dis- 
prove the truth of the allegation in question but show beyond 
any doubt that during the period commencing at least in 1894 
and continuing up to and including the date of the deed the re- 
lstions existing between her and her brother were most strained 
and bitter and that she positively distrusted him particularly 
with reference to all of his financial and business dealings either 
with herself or with any other member of the family. In this 
transaction she reposed in him no trust or confidence,—she dealt 
with him at arm’s length, precisely as she would with any 
stranger. 

The complainant testified that her sister Clara, in a letter re- 
ceived in San Francisco a few hours before the execution of the 
deed, reported her brother Charles as saying that complainant’s 
interest in the property was not worth more than three thousand 
collars, and, further, that Walsh, Booth’s agent in San Fran- 
cieco, repeated this assertion as to value as coming from Booth. 
Assuming, but without finding, that these representations were 
cade and that they were false, the fact remains that they were 
not relied upon by the complainant and that she was not thereby 
induced to make the conveyance. Not only did she distrust her 
brother but, as her own testimony and letters clearly show, she 
had, prior to the execution of the deed, independent advice as 
to the value of the land from a number of disinterested men who, 
through long residence in these Islands, were familiar with the 
values of land here. Some of these men advised her in ample 
time to permit due consideration on her part and, in fact, even 
before she wrote requesting her sister to tell Charles that she 
would sell for three thousand dollars, that the whole land was 
worth fifty thousand dollars and that she had better ask five thou- 
send dollars for her interest or not sell at all. In spite of that 
advice, however, and for reasons which to her seemed sufficient 
she determined to sell for three thousand dollars. In a letter 
of August 19th, 1898, to Clara, wherein she recites the above 
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stated advice and refers to the increase in land values in Ifono- 
lulu due to annexation, she says: “But I look at it this way. 
J am sick and need the money now more than I will bye and 
bye. * * * JT leave it entirely to vou, Clara, to tell Charlie 
what I say that I will sell for $3000. cash and quit all claim. 
T£ he consents, let me know and I will send the power of attor- 
ney down to you or some one else to act for me.” In another 
letter, undated, she says: “Well, Clara, I signed the papers and 
got the money. * * * I thank you for your kindness and 
influence you brought to bear in the matter in scttling up so 
quickly for as you say I certainly need it now.” She sold of 
her own free will, because it seemed to her best to do so, and for 
a price named by herself with full knowledge of all material 
facts and circumstances and after receiving independent and 
disinterested advice. Upon all the evidence, the averments of 
iisrepresentation and of reliance thereupon are, we believe, 
utterly without foundation. 

As to inadequacy of consideration. The land in question was, 
with other property, conveyed by Joseph Booth, the father of 
the two principal parties herein, by deed dated April 30, 1866, to 
tustees in trust for certain uses and purposes therein named. 
Joseph Booth died intestate, leaving surviving him his widow, 
who is still living, and nine children, two of whom have died 
unmarried and without issue. Whether or not the deed of trust 
is void as attempting to create a perpetuity, what interest, if any, 
complainant had in the property prior to the date of her con- 
veyance by virtue of the deed of trust or otherwise, and whether 
o: not she had lost that interest by adverse possession or other- 
wise, are questions upon which complainant and respondent 
Booth seem to have entertained differing views. Complainant's 
counsel argues on the theory that her interest was an undivided 
one-seventh, while on behalf of her brother it is contended that 
at best she owned only a one-ninth interest subject to a life 
estate in her mother. Booth personally has contended for many 
years that complainant had lost whatever interest, if any, she 
originally had in the Jand. It is unnecessary in this case to 
construe the deed of trust or to say what interest, if anv, com- 
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plainant had. It may be assumed for the purposes of the case 
that she owned an undivided one-seventh interest. In order to 
show inadequacy of consideration it is averred in the bill that, 
in or about September, 1898, Booth entered into negotiations 
with respondent Desky for the sale and purchase of the land 
in question for the sum of $100,000. and that on February 15, 
1899, the said parties executed an agreement in writing for such 
sale and purchase and it is argued that therefore complainant’s 
interest therein at the date of the deed was worth $14,260. The 
correctness of this averment also is wholly disproved by the evi- 
dence. The property for which the sum of $100,000. was agreed 
to be paid included not only the land in which complainant 
claimed an interest (Booth had purchased all other outstanding 
interests in this land) but also a water right which, it is unde- 
nied, belonged to Booth alone. Counsel for complainant claimed 
in argument that the value of this water right was only $800. 
because that was the sum paid by Booth for the kuleana on 
which the water had its source. The undisputed evidence, how- 
ever, is that Booth at various times within a period of about 
fifteen years last past has paid in all the sum of $37,000. for the 
purchase of kuleanas which had rights in the water in question 
and all of which have been deprived of said water in consequence 
of the sale to Desky. Undisputed evidence further shows that 
without the water right obtained from Booth, the land itself 
which Desky purchased for the purpose of improvement and of 
dividing up into residence lots for sale, was worth comparatively 
little,—its value was merely that of pasture land. Precisely 
what its value was, without the water right, does not appear. It 
had yielded $400. rent per annum for pasturage purposes. Mr. 
Desky, called as a witness for the complainant, testified that its 
value, exclusive of the water right, was between $50. and $100. 
per acre; but the evidence does not show what the total area was. 
Complainant, upon whom the burden of proof lies, has failed to 
show that the price paid to her was grossly inadequate or even 
that it was inadequate at all. A sale, moreover, can not be set 
aside for mere inadequacy of consideration; it is only where the 
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price paid is so grossly inadequate as to shock the conscience and 
raise a strong presumption of fraud, that equity will relieve, the 
ground of relief being, not the inadequacy, but the fraud evi- 
denced thereby. 

As additional ground for the reversal of the decree and for 
an order remanding the cause for further hearing, three alleged 
errors in rulings on the admission or rejection of evidence are 
pointed out: (1) the refusal to allow the question, addressed to 
Booth, “Will you be kind enough to state how much you paid 
ail the other heirs, state the whole sum together. You paid Mrs. 
Berger $3000., how much more did you pay in all’; (2) the re- 
fusal to allow the question to be put to complainant, “Did you 
have any conversation with Mr. Magoon about this matter in 
San Francisco?’; (3) the admission in evidence, upon the 
respondent’s offer, during the cross-examination of the complain- 
ant, of letters written and identified by her. 

The first of these questions was asked after the re-crogs-ex- 
amination had ended and was not brought out by anything that 
preceded it. Neither its object nor its materiality was shown by 
ccunsel for the plaintiff. At that stage of the proceedings, the 
matter of permitting or disallowing the question was one within 
the discretion of the court. We think there was no abuse of dis- 
cretion in the ruling made. 

The second question was asked in redirect examination and 
was not brought out by any new matter elicited in cross-examina- 
tion. There was no abuse of discretion in the ruling; moreover, 
the evidence sought was not shown to be material. 

There was no error in admitting the letters in evidence. Upon 
direct examination complainant had made certain statements; 
on cross-examination, respondent’s counsel sought to destroy the 
effect of that testimony and to show by the witness herself that it 
was untrue and incorrect. The letters were in the nature of ad- 
missions by the complainant to that effect and were properly ad- 
mitted in evidence. 
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The suit is without merit. The decree appealed from is 
affirmed. 

Davis & Gear for complainant. 

J. A. Magoon and Kinney, Ballou & McClanahan for 
respondent C. W. Booth. 

Hatch & Silliman for respondent Chas. S. Desky. 


T. W. RAWLINS v. MARAEA K. HARBOTTLE and WIL 
LIAM HARBOTTLE. 


Excerrions FROM Circurr Court, Frest Creou. 
Susmirrep January 7, 1901. Dxomzp Frsrvary 27, 1901. 


Frear, C.J., GALBRAITH anp Perry, JJ. 


An instrument wherein were three clauses by the first of which a life 
estate in a certain parcel of land specifically described was con- 
veyed and by the second and third of which one half of the income 
of certain other pieces of land was secured to the parties named for 
life, contained a succeeding clause reading as follows: “And these 
pieces of land above described, the rights and benefits therefrom 
is what I do now convey to M. K. Harbottle and W. Harbottle, her 
husband, for their lifetime and at their death all these things shail 
revert to me and my heirs and this instrument shall become null 
and void.” Held, that the latter clause was merely a habendum, 
and did not convey a life estate in the land described in the second 
clause. 

Held, that the grant for life of one half of the income of the land set 
forth in the second clause did not, as matter of law, carry with it 
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a grant for life of one half of the land itself or the right of posses- 
sion thereto. 


OPINION OF THE COURT BY PERRY, J. 


This is an action of ejectment brought to recover possession of 
2 piece of land situate at Palama, Honolulu. The court, trial 
by jury having been waived, found for the plaintiff for the whole 
land, and the case now comes to this court on exceptions. 

The facts, which are undisputed, are as follows: on November 
30, 1895, Maraea K. Harbottle and William Harbottle, the pres- 
ent defendants, for a valuable consideration conveyed to T. W. 
Rawlins, the present plaintiff, a certain parcel of land which in- 
cludes all of the land claimed in the declaration and other land 
containing 7200 square feet in area additional, and also certain 
land in Hamakua, Hawaii. On the same day and as a part of 
the same transaction, Rawlins executed and delivered to the Har- 
bottles an instrument in writing concerning the same land. De- 
fendants are in possession of all of the Palama land. 

The question in the case is solely one of the construction of 
the instrument last named, the material portions of which, trans- 
lated, are (after the statement of the names of the parties and 
the consideration): “Therefore, I do make and sell and convey 
and relinquish the things described below, and in accordance 
with the agreement by both parties. 

“First. T. W. Rawlins agrees hereby to convey to Maraea 
iealia Harbottle (w) and William Harbottle (k) her ‘husband 
for their lifetime a certain portion in the piece of land awarded 
to Rawlins by Royal Patent No. 109, L. C. A. No. 518, situate 
at Kapalama, Honolulu, Oahu, the boundaries of which as con- 
veyed for their lifetime is as follows:” (here follows a descrip- 
tion of the 7200 square feet mentioned above and not the sub- 
ject of this controversy). 

“Second. T. W. Rawlins hereby agrees that Maraea Kealia 
Harbottle (w) and William Harbottle her husband shall have for 
their lifetime the right to one half of the income (na loaa) of a 
portion of the piece of land awarded to Rawlins, situate at Ka- 
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palama, by R. P. No. 109, L. C. A. No. 518. But if, however, 
houses should be built and improvements perhaps made upon the 
land aforesaid, then Maraea Kealia Harbottle (w) and William 
Harbottle (k) her husband shall pay one half of all the expenses 
for all such new works. 

“Third. T; W. Rawlins aforesaid agrees that said Maraea 
Kealia Harbottle (w) and William Harbottle (k) her husband 
shall have for their lifetime the half of all the income of that 
piece of land awarded to Paumana by R. P. No. 2500, L. ©. A. 
No , situate at Kealakaha, Hamakua, Hawaii. 

“And these pieces of land above described, the rights and 
benefits therefrom (maluna iho) is what I do now convey to Ma- 
raea Kealia Harbottle (w) and William Harbottle (k) her hus- 
band for their lifetime and at their death all these things shall 
revert to me and my heirs and this instrument shall become null 
and void.” 

It is agreed that under the first of these clauses Rawlins con- 
veyed back to his grantors a life estate in the 7200 square feet of 
land described and that they are entitled to the possession of the 
same. The Hamakua land, also, is not in controversy in this 
action. The construction of clause 2 and of the paragraph last 
quoved, which for convenience will be herein referred to as 
clause 4 although not so marked in the original, is the matter 
upon which an adjudication is sought. The defendants contend 
(a) that clause 4 specifically grants, for life, all of the three pieces 
of land referred to earlier in the instrument together with all the 
income and use thereof and consequently that the right of pos- 
session of the whole is in them; but, if this view does not pre- 
vail, (b) that clause 2 grants to them for life the income of one 
half of the land and that, as matter of law, this must be held to 
be a conveyance of one half of the land itself, for life. The 
plaintiff, on the other hand, claims that clause 4 is merely the 
habendum not varying in any respect the grant or agreements 
already expressed, and that clause 2 is merely a personal cove- 
nant by Rawlins to pay to the other parties one half of the in- 
come, or, possibly, of the rental value, of the land there de- 
scribed, the right to possession being reserved to Rawlins. 
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(Plaintiff expressly admits that the language of the clause, in Ha- 
waiian, secures to the Harbottles one half and not one fourth of 
the income. 

We are of the opinion that clause 4 was intended as a haben- 
dum merely, referring in a general way to the provisions of the 
preceding clauses, and that it was not intended thereby to ex- 
press any additional agreement between the parties or to make 
any provision inconsistent with what already preceded it. 
Clauses 1, 2 and 3 set forth in detail the understanding and 
agreement of the parties concerning the three pieces of land. 
Clause 4, so called here, is not so numbered in the original, thus 
tending to show that it was of a different nature from those 
marked 1, 2 and 3. The “rights and benefits” referred to in 
clause 4 are clearly those provided for in clauses 2 and 3. The 
use of the plural in the phrase “these pieces of land,” if by that 
expression reference was intended to be made solely to the land 
and not to the “rights and benefits,” was, we believe, a gramma- 
tical error; but perhaps these wo.ds together with the words 
“rights and benefits’ were used in a general way to cover all 
that had beep set out in the preceding paragraphs. But even if 
clause 4, correctly read, did purport to grant all three pieces of 
land, for life, without other limitation, we should hold that it 
could not prevail in view of the fact that the instrument as a 
whole clearly shows that it was not the intention of the parties to 
make such a conveyance. The life estate could at best be of one 
half only of two of the pieces of land. 

Clause 1, containing apt words for that purpose, conveys a life 
estate in the smaller piece of land. The language of clause 2 is 
different and does not contain apt words of grant or conveyance. 
Ir is simply an agreement by Rawlins to pay to the other parties. 
cne half of the income of the land. It does not follow that we 
must hold from this as matter of law that one half of the land 
itself with the right of possession, was conveyed. The rule that 
a grant of the rents and profits of land carries with it the land 
itself, is one sometimes adopted in aid of the intent of the 
grantor, i. e., on the theory that it must have been the intention 
to grant the land itself in order to enable the grantee to fully 
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make use of the rents and profits. Where, however, from the 
instrument under consideration it expressly appears that the in- 
tent of the grantor was not to part with the possession, such in- 
tent must be given effect, unless, indeed, to do so would be con- 
trary to some rule of law. The language of the instrument in 
the case at bar shows, we think, that it was the intention that 
Rawlins should reserve possession. The difference in the word- 
ing of clauses 1 and 2 has been already noted. There is, fur- 
ther, the provision as to improvements. If clause 2 should be 
construed as contended for by the defendants, that provision 
would be rendered nugatory and of no effect. The contribution 
there contemplated to be made bv the defendants was to the cost 
of buildings and improvements erected by the plaintiff on any 
part of the whole land. 

The portion of the land which it was agreed should remain 
in the possession of the defendants, was clearly described by 
metes and bounds. Had it been understood or intended that 
they were to have possession of another portion of the land, it 
would be natural to expect that that, too, would have been simi- 
larly described and that the conveyance would have been ex- 
pressed in equally clear language. 

The exceptions are overruled. 

Robertson & Wilder for plaintiff. 

J. A. Magoon and Peterson & Matthewman for defendanis. 
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H. M. MIST v. S. M. W. KAWELO and W. R. CASTLE, 


Trustee. 
Excrrrions FROM Crrcuir Court, Frrsr Circuir, 
SUBMITTED January 3, 1901. Dercipep Marcu 5, 1901. 


Frear, C.J., AND GALBRAITH, J. (PERRY, J., DISQUALIFIED.) 


1. Control of the order of offering or introducing testimony is within 
the discretion of the trial court and rulings thereon not proper 
subject of exception unless abuse is shown. 

2. The provisions of Sec. 1029, Compiled Laws, authorizing execution 
to issue from the Supreme Court on judgment of police and district 
courts must have been strictly followed in order to sustain execu- 
tion and sale of real property thereunder. 


OPINION OF THE COURT BY GALBRAITH, J. 


The plaintiff filed a suit in ejectment in the Circuit Court of 
the First Circuit and at the hearing before the court, Jury 
waived, judgment was rendered in his favor. The defendants 
come to this court on exceptions alleging numerous errors. 

It appears from the record that the parties to the action at- 
tempted to trace title to a common source through one Mikasobe: 
that the plaintiff claims through a deed from Mikasobe dated 
November 1st, 1897; that the defendants’ claim to title is based 
on a deed from the marshal of the kingdom dated August 3d, 
1888, under a sale made on execution issued by Clerk of the 
Supreme Court, on what is claimed to be, a certified copy of a 
judgment and execution of the Police Court of Honolulu against 
Mikasobe. 

It will not be necessary to take up the several exceptions and 
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pass upon them separately since a ruling on two or three of them 
will dispose of the case. 

Exception was taken to the ruling of the court directing that 
the defendants should introduce their testimony sequentially; 
that in offering proof of title they should proceed in logical 
order. This ruling was clearly within the discretion of the trial 
court, and as there does not appear to have been any abuse of 
discretion; it is not a proper subject of exception. 1 Greenleaf 
on Ev. Sec. 431; Merricourt v. Ins. Oo., ante. 218. 

Again it is alleged that the court erred in sustaining objection 
to the admission in evidence of what is designated as “Law 
Record No. 2664, J. M. Monsarrat v. Mikasobe,” same being 
the record of the Supreme Court of Hawaii on which the execu- 
tion and sale was made by which, it is claimed, Mikasobe was 
divested of the title to the land in dispute. It appears that J. 
M. Monsarrat obtained judgment in the District Court of Hono- 
lulu on the 22d day of June, 1888, against the said Mikasobe, 
caused execution to be issued on same day and returned five days 
later “no personal property found” and attempted to file copy of 
this judgment and execution with the Clerk of the Supreme 
Court and caused execution to issue from the Supreme Court 
on which the levy and sale was made and marshal’s deed execut- 
ed to the defendants’ grantor. 

Sec. 1029, (Compiled Laws), in force at that time, provided, 
relative to police court executions, that when a sufficient amount 
of property belonging to the defendant in execution cannot be 
found within the jurisdiction of the justice issuing the execution 
and the same is returned unsatisfied the plaintiff in execution 
may, “upon procuring u certified copy of the judgment and 
cvecution in the court below,” cause same to be docketed in the 
office of the clerk of the Supreme Court and sue out an execu- 
tion from the Supreme Court, available against the property of 
the defendant wherever situated in the islands. The proper 
practice under this statute, it seems, as suggested by the court in 
Lindsay v. Kainana, 4 Haw. 165, in cases where the real estate 
was situated within the jurisdiction of the justice issuing the ex- 
ecution, as was true in the case at bar, would have been after 


304 MARCH, 1901. 


filing the certified transcript of the judgment and execution with 
the clerk of the Supreme Court, to have caused an alias execu- 
tion to issue from the police court at Honolulu and the levy and 
sale to be made thereunder. However this may be, it is not 
necessary to decide, as the question is not raised in this case. 

The action taken by the defendants’ grantor was a statutory 
proceeding by which it was attempted to divest defendant in 
execution, Mikasobe, of the title to his property. We take the 
law to be well settled that in such proceedings the provisions of 
the statute must be strictly followed. Lindsay v. Kainana, 4 
Haw. 168; O’Brien v. O’Brien, 42 Mich. 16; French v. Ed- 
wards, 13 Wall. 506. The authority of the clerk of the 
Supreme Court to issue the execution against Mikasobe, to en- 
force the judgment of the police justice of Honolulu, depended 
upon the filing of a “certified copy of the judgment and execu- 
tion,” and upon the existence of such other facts as the statute 
prescribed. “Unless it can be shown that the law was substan- 
tially complied with, the act of the clerk is regarded as without 
authority, and therefore void.” Freeman on Exec., 3d Ed. 
Sec. 14. 

The certified copy of the judgment and execution relied on 
by the defendants to sustain title is as follows: 


“Police Court of Honolulu, 
Friday, June 22, 1888. 
J. M. Monsarrat 


Trustee for S. A. Monsarrat Action on a Note 
v. for $100. 
Mikasobe. 
Judgment for plaintiff with interest .............. $ 134.34 
Attorney’s commission ......... esse eee rete renee 10.80 
COSTS PAREO EN S AEDE EE bots re E tie 4.70 
$ 149 84 


I do hereby certify the above to be a true copy of the record 
of the above entitled cause in the Police Court of Honolulu. 
David Dayton, 
Police Justice of Honolulu. 
June 22, 88.” 
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This certificate is on the same sheet of paper as the abstract 
of judgment. The second sheet of this record is a blank and 
the third is what is claimed to be a copy of the execution issued 
from the police court. These sheets are fastened together and 
presented as one record. The execution is marked “Copy.” 
There is no pretense of a certificate attached to it or endorsed 
thereon. The judgment can scarcely be considered more than 
an abstract, still it is possibly as full as the form used by the 
police court at that time. Aside from the fact that this “Judg- 
ment” fails to show either an appearance by or personal service 
on the defendant, we cannot say that this record is even a sub- 
stantial compliance with the provisions of the statute. In order 
to justify the transfer of title to real estate under this statute it 
is not only necessary that a certified copy of the judgment of the 
lower court, but also a certified copy of the execution issued 
thereon, be filed with the clerk of the Supreme Court. We 
understand that it is a necessary step in the proceeding and one 
of equal importance that the execution be certified as well as the 
judgment. Certified copies of each filed are made conditions 
precedent to the rightful issue of execution by the clerk of the 
Supreme Court. If either be wanting the authority for the 
clerk’s action under the statute fails and his acts are void. No 
title to property passed under a sale on execution so issued. A 
title claimed under such a sale may be attacked in a collateral 
as well as in a direct proceeding. 

An additional reason in support of the ruling of the trial court 
in excluding this record would be that it fails to show the exist- 
ence of one jurisdictional fact necessary to authorize the filing of 
the police court record and the issuance of execution by the 
clerk of the Supreme Court, to-wit: That no property, or not a 
sufficient amount of property, belonging to the defendant in ex- 
ecution could be found within the jurisdiction of the police 
court of Honolulu. The statutes prescribed as a condition prece- 
dent to the existence of the right to file certified copy of judg- 
ment and execution of lower court with the clerk of the Supreme 
Court and to cause execution to issue thereon from the higher 
court, that, “no property, or not a sufficient amount of property, 
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belonging to the defendant in execution, can be found within 
the jurisdiction of the judge or justice issuing the execution,” 
Sec. 1029 ©. L. It must appear that no property, belonging to 
the defendant in execution could be found within the jurisdic- 
tion of the police court of Honolulu. A showing that no per- 
sonal property was found will not satisfy the statute. The al- 
leged copy of the execution filed with the clerk of the Supreme 
Court would show if it had been admitted in evidence by the 
return endorsed thereon, that “no personal property” could be 
found belonging to the defendant “within the district.” This 
showing is not sufficient under the statute especially in connec- 
tion with the affirmative evidence presented by the record: that 
the execution was issued from the police court on June 22d, and 
returned on June 27th, and that on the following day execution 
issued from the Supreme Court and was afterwards levied on 
property (real estate) belonging to the defendant in execution 
within the jurisdiction of the police court of Honolulu. This is 
really an affirmative showing by the record itself that the execn- 
tion was issued from the Supreme Court without authority ct 
law. 

A further consideration of defendants’ exceptions will be un- 
necessary as under the foregoing views of the law they could 
in no event recover the premises in dispute. 

The exceptions are overruled. 

Hatch & Silliman for plaintiff. 

W. R. Castle, P. L. Weaver and E. Johnson for defendants. 
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M. G. SILVA v. CHARLES S. DESKY, doing business as 
BRUCE WARING & COMPANY. 


Exorrtions FROM Crecuit Court, Fiest Circorr. 
Susmirrep DrcemsBer 31, 1900. Decipep Marcs 6, 1901. 


Ferrar, C.J., GALBRAITH, J., AND LORRIN ANDREWS, ESQUIRE, oF 
THE BAR, IN PLACE OF PERRY, J., DISQUALIFIED. 


Aun action for damzges for breach of contract of sale of real estate may 
be maintained on a written instrument signed only by the party 
sought to be charged, 

The necessity of tender by one of the parties to an executory contract 
is waived where prior to default on his part the other party to 
the contract places it beyond his power to perform. 


OPINION OF THE COURT BY GALBRAITH, J. 


The action was for damages for breach of contract. It is 
alleged that the plaintiff agreed to purchase of the defendant 
three certain Jots at Puueo, Hilo, Island of Hawaii, for four 
hundred dollars each and that $150.00 of the purchase price 
was paid at time of entering into said contract and at the same 
time defendant executed and delivered to the plaintiff a certain 
instrument in writing in words and figures following to wit: 


“150.00. Honolulu, August 25, 1896. 
Received from M. G. Silva the sum of one hundred and fifty 
dollars being a preliminary payment to secure lots 11, 12, 13 in 
block 2 of the land known as Puueo, situated in Hilo, Hawaii, 
H. I., and lately sold by the Hilo Sugar Company to Bruce 
Waring & Co., the purchase price for said three lots being twelve 
hundred dollars. This deposit binds the vendors only as fol- 
lows:—Possession of land not to be given until the same is sur- 
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veyed which shall not be later than March 1st 1897 when agree- 
ment of sale will be executed for balance of purchase money of 
one thousand dollars pabable in six and twelve month with eight 
per cent. interest from March 1st 1897 tu be paid as follows:— 
the further sum of two hundred and fifty dollars on delivery of 
said agreement of sale: four hundred dollars on August 1st 
1897, and the balance of four hundred dollars on February 1st 
1898, when a Warranty Deed for the above described lots will 
be given. Vendors do not bind themselves to the size of lots 
which are shown on a map of said land now in the office of Bruce 
Waring & Co. in Honolulu and F. M. Wakefield, in Hilo. 
Bruce Waring & Co.” 


That without notice to the plaintiff or any attempt to perform 
the contract with him, defendant sold said lots to other parties 
for five hundred dollars each or for three hundred dollars more 
than the price plaintiff was to pay for them. 

The defendant in his answer pleads the general issue and gives 
notice that he “intends to rely on the defense of release.” A 
trial was had to a jury and a verdict returned for the plaintiff for 
$486.00, this being for the $150.00 paid and for the $300, the 
advance in the price at which the lots were sold and interest 
thereon from commencement of suit to date of judgment at the 
rate of 6% per annum. 

The defendant comes up on exceptions. 

The first is to the following question asked of the plaintiff 
“State whether or not you agreed to purchase from Mr. Desky 
certain lots of land in Puueo, Hilo?’; and the second is to the 
overruling defendant’s objection to the admission in evidence 
of the written instrument above quoted. The question was a 
proper one and the writing was competent and relevant and 
properly admitted. 

At the close of plaintiff’s case the defendant moved for a non- 
suit on the ground “that the evidence showed that the contract 
entered into between the parties was unilateral and that the 
plaintiff was not bound by it and has done nothing since the 
making of the contract by which he became bound thereby.” 
This motion was denied ar? exception taken. 

We think that the r » > s properly denied. The question 
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presented by the motion was not as suggested by counsel for de- 
fendant, whether the contract made between the plaintiff and 
defendant was bilateral or unilateral but was it such a contract, 
or the memorandum thereof, as bound the defendant, the party 
sought to be charged. 

It is further objected that at the close of the evidence the 
court instructed the jury in part as follows: “I charge you that 
you must find the following as facts: That on August 25th 
1896, the defendant agreed to sell to the plaintiff three lots in 
question for the price of $1200.00 upon the terms as to payment 
stated in the instrument on file; that at that time plaintiff paid 
Desky $150.00 on account of the purchase price of the lots and 
therefore I have said it is an agreement of sale and not an op- 
tion that was given in August, 1896, by the defendant to the 
plaintiff; further that the defendant has committed a breach of 
the agreement unless you find that there was a surrender or re- 
lease by the plaintiff.” 

This instruction it seems correctly construes the writing as 
understood by the parties at the time of its execution. Both 
plaintiff and defendant testify that the defendant agreed to sell 
the lots and plaintiff agreed to buy them at the price and or 
terms set out in the writing signed by the defendant. Althougly 
the latter part of the instruction is not a full statement of the 
law, it possibly is as full a statement as was required under the 
issue presented by the pleadings and the evidence. 

The instruction as to the measure of damages was a correct 
statement of the law as applied to this case. 

While the instructions requested by the defendant and refused 
by the court were, we think, in the main, correct as abstract 
propositions of law, they were not in harmony with the issue or 
the evidence and were properly refused. 

The court in construing the written instrument properly held 
that the $150.00, receipt of which is acknowledged therein, was 
not paid for the privilege of “exercising the right to accept” the 
lots when offered at a later date but was a part performance on 
his part and a payment on the purchase price. 

Whether this writing signed only by the defendant was a 
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unilateral or a bilateral contract does not seem to be important 
or material to determine since it is signed by the party sought 
to be charged and that is sufficient for this controversy under 
the rule announced by the Supreme Court of the Republic of 
Hawaii, in People’s I. & R. Co. v. Haw. Electric Co., 9 Haw. 
435. The same rule was announced and followed by the Su- 
preme Court of California in an action on a written instrument 
similar to that involved in this case. Dennis v. Strassburger, 
26 Pac. Rep. 1070. 

It seems that the question, whether under the contract as a 
condition precedent to bringing his action the duty was not in- 
cumbent on plaintiff to tender the $250., due on the completion 
of survey and demand the further agreement of sale mentioned 
in the writing of August 25th 1896, is answered by the asser- 
tion that the defendant notified him that the lots would not be 
surveyed by March ist and that he would be notified when they 
were surveyed and that the next notice he had from the de- 
fendant was that the lots had been sold to other parties and that 
as the defendant had placed it out of his power to perform the 
contract a tender on behalf of plaintiff was thereby rendered 
useless and unnecessary. The defendant seems to have relied 
wholly on the defense of release. The questions of fact in- 
volved in these respective issues were properly submitted to the 
jury for determination. The jury found for the plaintiff. In 
order to do this it was necessary for them to find in favor of his 
contention of the facts and against those of the defendant. 

The exceptions are overruled. 

Robertson & Wilder for plaintiff. 

Kinney, Ballou & McClanahan and H. A. Bigelow for de- 
fendant. 


BARTLETT v. HAWAITAN CARRIAGE MFG. CO. 311 


CHARLES E. BARTLETT v. THE HAWAIIAN CAR- 
RIAGE MANUFACTURING COMPANY. 


Exceptions Fzom Crrourr Court, Firsr Crecurr. 
Supmitrep January 8, 1901. Deorwep Marcu 7, 1901. 


Frear, C.J., Garprarra anp Perry, JJ. 


In an action for damages for he wrongful discharge of the plaintiff 
from employment, the burden is on the defendant to show, by way 
of mitigation of damages, lack of due diligence on the part of the 
plaintiff in seeking for other employment during the unexpired 
term of the contract. 

Upon the undisputod evidence, a verdict held to be excessive. 

A remittitur may be filled as wel in the appellate court during the 
pendency of the appeal as in the trial court, 

A romittitur will not be permitted to avoid the granting of a new trial 
where, by so doing, the court may be substituting its Judgment for 
that of the jury on questions of fect arising upon the evidence. 


OPINION OF THE COURT BY PERRY, J. 


Plaintiff brought an action in the Circuit Court of the First 
Circuit, wherein he alleged that the defendant entered into an 
agreement with himself whereby plaintiff was to work in a stated 
employment for defendant in this city for the term of one year 
commencing with the third day of April, 1899, at an agreed rate 
of compensation, and that the defendant, on the sixth day of 
May, A. D. 1899, wrongfully discharged him from his employ. 
The claim in the declaration was for the sum of one thousand 
dollars for damages sustained in consequence of said alleged 
wrongful discharge. The case was tried before a jury and a 
verdict rendered in favor of the plaintiff fog the sum of six hun- 
dred dollars. A motion for a new trial was made and overruled. 
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The case comes to this court on three exceptions: (1) to that 
portion of the charge of the presiding judge wherein the jury 
was instructed that “the burden of proof is on the defendant cor- 
poration to show that the plantiff might have obtained other em- 
ployment in order to reduce the damages if the plantiff is entitled 
to recover”; (2) to the verdict, on the ground that it was con- 
trary to the law and to the evidence and to the weight of the 
evidence; and (3) to the overruling of the motion for a new 
trial, which motion was based on the second ground above stated 
and on the further ground that the damages awarded in the ver- 
dict are excessive. 

The trial court, in addition to giving the instruction excepted 
to, charged the jury that if they found that the plaintiff was en- 
titled to recover, the measure of damages would be the amount 
of the wages at the rate specified in the agreement from the date 
of the discharge to the end of the agreed time of service, less the 
total amount which the plantiff earned or by the use of reason- 
able effort and diligence could have earned during that period; 
also that “the plantiff was bound to use all reasonable means and 
efforts to find other employment during the unexpired term cov- 
ered by the agreement so as to avoid unnecessary damages to 
himself by reason of such discharge.” 

We are of the opinion that the charge as a whole correctly 
stated the law on the subject under consideration. While it was 
the duty of the plantiff to use due diligence in searching for 
other employment in order to avoid unnecessary damage, the pre- 
sumption in this case, as between himself and the defendant 
which had wrongfully discharged him from its employ, was that 
he had used due diligence and not that he had been guilty of 
negligence. The burden was on the defendant, if it contended 
in mitigation of damages that there was negligence on his part 
resulting in the failure to obtain employment which could other- 
wise have been obtained, to prove such negligence. That was an 
affirmative defense and the elementary rule in such cases places 
the burden of sustaining it on the party alleging it. See Barker 
v. Knickerbocker Life Ins. Oo., 24 Wis. 636; King v. Steiren, 
44 Pa. St. 105; Costigan v. Ry. Co., 2 Denio 615, 616; Gillis 
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v. Space, 63 Barb. 161; 2 Sutherland Damages 473, 474; 2 
Grnlf. Ev., Section 261 (a). 

Chere was evidence sufficient to sustain a finding that the 

seement of hiring was entered into and that the defendant had 
wrongfully discharged the plaintiff,—sufficient, therefore, to 
sustain a verdict in favor of the plantiff for damages in some 
amount. The sum of six hundred dollars named in the verdict, 
however, was clearly excessive. It is agreed by counsel that the 
evidence showed that the amount of wages under the stipulations 
of the agreement for the unexpired portion of its term was 
$1269. and that the total of what the plaintiff earned in other 
employments during that period was $856. The maximum, then, 
which the jury could properly have awarded the plantiff, assum- 
ing that they found that he had used due diligence in searching 
for other employment, was the sum of $413. The plantiff’s coun- 
sel now recognize that the verdict as returned cannot be sus- 
tained, and ask leave to file a remittitur for the excess of 
$187.00, 

Defendant objects to the filing of the remittitur, on the ground 
that it is too late to do so now. We think that the objection is 
not well founded and that a remittitur may be filed as well in the 
appellate court during the pendency of the appeal as in the trial 
court. Hansen v. Boyd, 161 U. S. 411. The leave asked for is 
granted. 

Is the filing of such remittitur sufficient to avoid the granting 
of a new trial? We think not. The evidence adduced was such 
as would sustain a finding by the jury that the plantiff had not 
used due diligence in endeavoring to find employment elsewhere 
and a disallowance of the sum of $88. hereinafter referred to for 
money which he might have earned by the exercise of such dili- 
gence. Evidence was introduced by the plantiff without objec- 
tion tending to show that the plantiff had expended the sum of 
$25.00 for steamer fare in coming to Honolulu to enter upon the 
performance of the contract, $100.00 in a trip to San Francisco 
and return in search of employment, and the further sum of 
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$150. for two and one-half months at $60.00 a month living ex- 
penses in Honolulu while out of employment. 

The trial court in its charge, while not specifically referring 
to these three items, proceeded on the theory, and in effect in- 
structed the jury, that they were not proper elements of dam- 
age and should not be included in the verdict; and this, for the 
purposes of these exceptions, must be considered as the law of the 
case. The only possible explanation of the excess in the verdict 
is that the jury included in the award either the whole or a por- 
tion of the $275. just referred to; but whether they included only 
$187. of that sum and found that the plaintiff had used due dili- 
gence, or included the whole $275. and then deducted $88. from 
the total for money which the plantiff might have earned,— 
finding a lack of due diligence—we are unable to ascertain. 
Either course was possible on the evidence. If we should per- 
mit a remittitur for $187. to result in the overruling of the ex- 
ceptions, we would, in effect, be declaring that the jury found 
or should have found that the plantiff did use due diligence and 
that they awarded only $187. of the illegal items,—in other 
words, we might be substituting our judgment for that of the 
jury. Under these circumstances, the error can not be cured by 
a remittitur for that amount. 

A new trial will be ordered unless the plantiff remits the fur- 
ther sum of $88., which, if he does so, will eliminate from the 
verdict all possible allowance of any portion of the illegal items 
of $275. 

W. O. Smith and R. D. Mead for plaintiff. 

Kinney, Ballou & McClanahan for defendant. 
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NG CHUNG TUG v. JICK KEE. 
Exceptions From Cracuir Court, First Crrovrr. 
Sunwrrep Janvary 2, 1901. Dercwwrep Maros 8, 1901. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


A stranger to a promissory not who writes his name across the back 
thereof, before delivery, is prima facie an endorser and entitled to 
notice of the default of th maker. 


OPINION OF THE COURT BY GALBRAITH, J. 


The defendant excepted to the ruling of the Circuit Court 
dismissing his appeal and affirming the judgment of the District 
Magistrate. 

The plaintiff entered suit in the District Court at Honolulu 
against the defendant, as endorser, and one Lee Choy, as maker, 
of a promissory note for $130.00 payable on demand. The 
judgment was for plaintiff for the full amount of his claim. 
The defendant appealed on points of law certified as follows: 

1. Whether legal notice was given him of the default of the 
maker of the note. 2. Whether the District Magistrate had the 
right, after the evidence was in and the case closed, excepting the 
argument, to permit amendment of the complaint. 

The transcript of the evidence shows that the defendant en- 
dorsed the note by writing his name across the back thereof be- 
fore delivery; that on account of such endorsement the plantiff 
loaned the money to Lee Choy, the maker of the note; that de- 
mand for payment was made on Lee Choy and payment was re- 
fused; that “2 or 3 days” thereafter payment was demanded of 
the defendant who said “no money at present”; that suit was 
entered immediately. That the amendment allowed by the Dis- 
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trict Magistrate and complained of by the defendant, was per- 
mitting the plantiff to change the date of the note as alleged in 
the complaint from 1897 to 1894, to correspond with the note 
which was introduced in evidence. 

There is a hopeless diversity among the authorities as to the 
exact legal liability assumed by a stranger to a promissory note, 
who writes his name across the back thereof, before delivery. The 
supreme courts of some twenty of the States and the Supreme 
Court of the United States have held that, prima facie, such a 
one is liable as an original promissor. Other courts hold that, 
prima facie, he is liable as a guarantor. While other courts hold 
that, prima facie, he is liable as an endorser. Among those 
holding the latter view, was the Supreme Court of the Hawaiian 
Islands, saying: “This has been the view which has obtained 
for a long while in the business community of these islands. And 
being fiee to decide either way upon authority, and there being 
good reasons for both views, we prefer to adopt the view which 
has prevailed here among business men, and hold that such a 
person is a first endorser.” Yuen Lung & Co. v. Burke, 9 Haw. 
146. 

The plaintiff in this action seemed to recognize this to be the 
law in this jurisdiction. The defendant is sued as an endorser 
and the allegation is made in the declaration that on the day of 
the default of the maker of the note, notice was given the de- 
fendant and demand made for payment, although the proof does 
not sustain this allegation. All of the evidence shows that the 
defendant was regarded as an endorser by the parties to the 
transaction. Under the circumstances we hold that the de- 
fendant was an endorser of the note sued on, and as such was 
entitled to notice of the default of the maker on the day follow- 
ing his refusal to pay. That notice and demand on the de- 
fendant “2 or 3 days” afterwards was not a sufficient compliance 
with the rule and he was thereby released from liability. There 
was no offer by the plantiff to explain the delay in making de- 
mand on defendant or to show why proper notice was not given. 
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The defendant’s first point of la was well taken, and should 
have been sustained. 

The exception is sustained. à 

Paul Neumann for plaintiff. 

Robertson & Wilder for defendant. 


IN THE MATTER OF THE ESTATE OF W. C. 
LUNALILO. 


ORIGINAL. 
Susmirtep DecemBer 28, 1900. Dromen Maron 9, 1901. 


Errar, C.J., GALBRAITH, J., ann P. Neumann, Esq, OF THE 
Baz, in Praor or Perry, J.. Disquaririep. 


The statute prescribing the compensetion of executors, administra- 
tors and guardians is followed in fixing the compensation of trus- 
tees in regard to which there is no statute. 

Trustees purchased stock for $21,000 and sold it for $50,000. A com- 
mission of 21%% is allowed on the increase of $29,000. as “moneys 
realized from securities, investments, and from sales of personal 
property.” 


OPINION OF THE COURT BY FREAR, C.J. 


In 1890, with the approval of the Justices of the Supreme 
Court, the Trustees under the will of the late King Lunalilo 
purchased 100 shares of C. Brewer & Co. stock of the par 
value of $100 each, for $21,000. The dividends averaged 16 
per cent a year on the par value of the stock for eight years, 
and then the Trustees sold the stock for $50,000, and invested 
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the proceeds in real estate mortgages at 7 per cent. The 
Trustees do not in their accounts charge a commission upon 
the increase of $29,000, but submit the question to the Justices 
as to whether they are not entitled to them. 

We have no statute that prescribes the compensation of 
trustees, but we believe it has been the practice here, and as 
a rule, elsewhere, under similar circumstances, to follow in 
such cases the statutes which prescribe the fees of executors, 
administrators and guardians. Our statute (Civil Laws, p. 577) 
prescribes fees or commissions of 10, 7 and 5 per cent upon 
moneys received in the nature of revenue or income according 
to the amount received, and 24 per cent each upon receipts 
and disbursements of principal, the language in regard to 
receipts of principal being as follows: “Upon all moneys 
received representing the estate at the time of the institu- 
tion of the trust, such as cash in hand and moneys realized 
from securities, investments, and from sales of real estate and 
personal property other than interest, rents, dividends and other 
profits coming due after the inception of the trust, two and 
one-half per centum.” 

Counsel rightly concedes, as it seems to us, that the increase 
of $29,000 in this instance should not be considered as in the 
nature of income, but in our opinion, it may, as contended, be 
fairly construed as coming within the statute relating to receipts 
of moneys “realized from securities, investments, and from 
sales of * * * personal property.” 

There seems to be little authority upon this subject. See 
Merrill r. Moores Heirs, 40 Am. Dee. (Miss.) 60; Beard v. 
Beard, 140 N. Y. 260; 11 Am. and Eng. Ene. Law, 2d Ed., 
1291; Crosswell, Exec, and Adm., 415. 

A commission of 24 per cent is allowed on the $29,000. 

W. A. Whiting for Trustees. 
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JOHN II ESTATE, Limited, v. AGNES H. B. JUDD. 
Exceptions From Circuir Court, Frest Crrovrr. 
Susmirrep Decemser 29, 1900. Decwrp Marcu 9, 1901. 


Freak, C.J., GALBRAITH AnD Perry, JJ. 


A clause in a will read: “My bought land” (aina kuai) “that is the 
pa at Pawaa adjoining the pa belonging to Kauka on the Waikiki 
side of the government road running to Waikiki Kai that pa is 
for A. F. Judd that is his land which I devise to him.” The tes- 
tator at the time of his death owned 6.46 acres of land adjoining 
a lot belonging to the Kaukg referred to in the will and 1.05 acre 
additional adjoining the piece first above mentioned. These two 
pieces, 7.51 acres in all, were together enclosed by a substantial 
stone wall and used by tthe testator as one lot, and are situate at 
Pawaa on the Waikiki side of the government road to Waikiki 
Kai. The 6.46 acre piece was acquired by him from the govern- 
ment by purchase; the other by award of the Land Commission. 

Held, under the circumstances of the case, that the word “pa” was 
intended to include the entire enclosed lot of land and that, if 
the word “kuai” was used by the testator in its ordinary accepta- 
tion as distinguishing land acquired by purchase from that ac- 
quired by an award of the Land Commission and not in its 

_ technical sense, the latter word must be rejected as false descrip- 
tion, and thet the whole land within the substantial enclosure 
passed under the terms of the will. 

Whether or not a witness has qualified as an expert translator, is a 
matter largely within the discretion of the trial court. Under the 
circumstances stated in the opinion, there was no abuse of dis- 
cretion in refusing to permit a witness to testify as such an ex- 
pert. 

The refusal to admit in evidence a certain map was, if erroneous, not 
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prejudicial error, because Other evidence in the case proved the 
facts sought to be shown by the introduction of such map and 
such facts were found by the trial court. 

Dnder the circumstances stated in the opinion, it was not error to 
exclude the testimony of a witness as to what land was devised 
by a certain clause of a will, even though such witness was an 
expert surveyor and translator, the question calling for a con- 
struction of the clause, which was a matter for the court. 

A witness was permitted to testify as to the meaning of the word 
“pa”. The witness had qualified as an expert in Hawaiian. 
Held, no error. 

After oral decision by the trial court, plaintiff moved for leave to 
re-open the case to introduce furtner evidence on certain points 
stated. The court granted the motion on condition that plaintiff 
pay $300. attorney’s fees of counsel for defendant. Plaintiff declined 
to take advantage of the ruling on account of the condition im- 
posed and excepted, AssuMing that said ruling was in effect a 
denial of the motion and that it was erroneous, the error, under 
the circumstances stated in the opinion, held to be not preju- 
dicial. 


OPINION OF THE COURT BY PERRY, J. 


This is an action of ejectment brought to recover a tri- 
angular piece of land situate on the southeasterly corner of 
King Street and Waikiki Road, at Pawaa, Honolulu, and 
containing an area of 1.05 acre. This piece is a part of the 
land called “Miki,” which contained an area of 35.44 acres, 
and which was awarded to the late John Ii by Land Commission 
Award No, 8241. The great bulk of the land is on the Ewa 
side of the Waikiki Road, the opening of said road through said 
land having left the strip now in controversy on the Koko 
Head side. 

During his life time John Ii also acquired from the Govern- 
ment, but by purchase for the sum of $605.00, a parcel of 
land, adjoining on the Koko Head side the piece in dispute, 
containing an area of 6.46 acres, said premises being described 
in R. P. (Grant) No. 2616. 

John Ji, being possessed in fce at the time of his death of 
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the lands just mentioned, as well as of other lands, died in 1870, 
leaving a will, two clauses of which are as follows: “Akahi. 
O Airine Haalou Ii kuu kaikamahine ponoi ka hooilina mua 
penei: * * * Hookahi Ili aina iloko o Makiki o Kaneia- 
lole ke kumu ia o ka wai a hiki i kai o Pawaa.” “Elima. O 
kuu aina kuai oia ka pa i Pawaa e pili la no me ka pa o Kauka 
ma ka aoao ma Waikiki o ke Alanui Aupuni e holo la i Waikiki 
Kai no A. F. Judd ia pa oia kona aina a’u e hooili nei.” The 
first of these passages may be translated thus: “First. (I 
devise) to Irene Haalou Ii, my own daughter and first heir, the 
following: * * * one Ili aina within Makiki, Kaneialole, 
that is the source of the water until it reaches down to Pawaa;” 
and the second, leaving for the present the word “pa” as in 
the original, “Fifth: My bought land that is the pa at Pawaa 
adjoining the pa belonging to Kauka on the Waikiki side of the 
Government road running to Waikiki Kai that pa is for A. F. 
Judd that is his land which I devise to him.” 

Irene was the sole heir of her father, and if the latter died 
intestate as to any of his property, the title thereto passed to 
her by descent. The plaintiff, a corporation, has acquired by 
mesne conveyances whatever title, if any, Irene had to the piece 
in controversy either by virtue of the provisions of her father’s 
will, or by inheritance. Plaintiff’s claim in the present case is 
that the land was devised to Irene by the first clause of the will, 
and not to Judd by the fifth clause, and that, if it was not 
devised by the first clause, Irene inherited it. The defendant, 
on the other hand, contends that the land was devised to A. F. 
Judd by the fifth clause, and not to Irene by the first. 

It is practically undisputed—in any event, the Circuit Court 
before which the case was tried, jury waived, so found from 
the evidence, and there was evidence sufficient to sustain the 
finding—that prior to and at the time of the death of the tes- 
tator the land granted by R. P. 2616, and the parcel now in 
dispute were together enclosed by a substantial stone wall, and 
used as one lot, without any fence or other structure dividing 
them or distinguishing the one from the other. The difference 


of opinion as to the construction of the fifth clause crises from 
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the fatt that only the land described in R. P. 2616, and not 
that called “Miki,” was “bought” land, i. e., if the term was 
used by the testator, as seems probable, in its ordinary accepta- 
tion as distinguishing land acquired by purchase from that 
acquired by an award of the Land Commission, and not in its 
technical sense denoting land other than that acquired by des- 
cent. If the word “pa” was used by the testator as meaning an 
enclosed lot, then there is a conflict in these two elements of 
the description. If, on the other hand, the word as used means an 
unenclosed lot, or if the word “kuai” was used in its technical 
sense, in either of such cases there is no conflict, the result 
reached in the one, however, being quite different from that 
reached in the other. The trial court took the view that the 
word “kuai” was used in its ordinary sense, that by the word 
“na” the testator meant the whole lot within the substantial 
enclosure, and that the words “aina kuai” should be rejected 
as a false description, and accordingly found for the defendant. 
The case comes to this court on a number of exceptions which 
will be disposed of seriatim. 

1. On the direct examination of J. F. Brown, a witness for 
the plaintiff, the following preliminary questions were asked and 
answers given: Q. “Are you a surveyor?” A. “Yes” Q. 
“Tlow long have you been a surveyor?” A. “I have been con- 
nected with that work at least twenty-five years.” Q. “Do you 
understand the Hawaiian language?’ A. CL am not an expert. 
I am reasonably familiar with it. I have had numerous occa- 
sions to interpret in surveying matters. I understand it in 
reference to terms used in surveying.” Then the question was 
asked, “Will you be kind enough to look at clause five of this 
will and give us your translation of it?” to which an objection 
was made and sustained. The witness qualified as an expert 
in surveying, and in translating terms used in surveying, 
but the question propounded did not call for any expert 
knowledge on these subjects, because clanse five does not 
contain any technical terms used in surveys. The question 
called for expert knowledge in the translation generally of 
Hawaiian into English. There is no definite rule by which it 
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can be ascertained whether or not a witness has qualified as 
such an expert; the matter is one that must be left largely to 
the discretion of the trial court. In this case we cannot say 
that the trial court abused its discretion in excluding the evi- 
dence. 

2. The court refused to allow in evidence, when first offered, 
a certain map tending to show the location and extent of the 
land of “Miki,” as settled by the Commissioners of Boundaries 
in 1873 or 1874, upon the petition of A. F. Judd as guardian 
of Irene Ii, and of Grant 2616. Before the close of the trial 
the map was admitted in evidence for the purpose of showing 
the location of Grant 2616. The error, if any, in thus limiting 
the purposes for which the map was received, was not prejudi- 
cial, for there was other evidence in the case showing tho 
location and extent of “Miki,” and that that was the land the 
boundaries of which were settled as above set forth. None of 
these facts were disputed, and the court below found them as 
contended for by the plaintiff. 

3,4, 5 and 6. Plaintiff’s witness, M. D. Monsarrat, having 
qualified as an expert surveyor, and also, perhaps, as an expert 
in the Hawaiian language, was asked four questions: (1) “I 
show you clause five in the will of John Ii, and ask you to tell 
us what land is meant?” (2) “As a surveyor, I ask you to desig- 
nate the piece of land which was given to A. F. Judd by clause 
five of the will”; (3) “I will ask you whether or not the land 
as described in clause five of this will, the land on this map in 
clause five of this will, adjoins the Waikiki Road?’ (4) “I 
will ask you whether or not the land which is designated in 
clause five of this will joins King street?’ The exceptions are 
to the refusal of the court to allow any of these questions. The 
determination of what land was devised by that clause involves 
the construction of its language and, if the different elements 
of the description conflict, a decision as to what element shall 
prevail, and what one be discarded as false demonstration. This 
is purely a matter of law which was for the court alone to deter- 
mine. It was incompetent for the witness to express his opinion 
thereon, and this is what he would of necessity have done had 
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he been permitted to answer. It was not a question of expert 
surveying. It may be that if the witness had been asked as an 
expert in Hawaiian the meaning of the word “pa,” the question 
would have been proper; but each of the questions as put neces- 
sarily involved an expression of opinion on a matter of law, and 
for that reason was objectionable. 

7. W. L. Wilcox, a witness for the defendant, was permitted 
to answer the question: “As an expert in the Hawaiian lan- 
guage, I want to ask you what the word ‘pa’ in the fifth section 
of the will of John Ii means?’ There was no error in this 
ruling. The preliminary examination of the witness showed 
that he had acted as Hawaiian interpreter in the Circuit and 
Supreme Courts of these Islands for about thirty years. He 
certainly qualified as an expert. The question as put was solely 
one of translation from Hawaiian into English, and did not 
eall for any opinion on a matter of law, and in this respect is 
easily distinguishable from those considered on the third, fourth, 
fifth and sixth exceptions. 

8. This exception is to the decision rendered in favor of the 
defendant, on the ground that it is contrary to the law and the 
evidence and the weight of the evidence. The ninth is to “the 
decision that the word ‘pa’ as used by the testator meant the 
enclosed lot, and that the design and intent of the testator was 
that A. F. Judd should take as his devisee all the land within 
the substantial enclosure.” These two exceptions go to the 
merits of the case and may be considered together. 

If the meaning of the word “pa” was a matter of fact to be 
determined, as any other question of fact would be, solely upon 
the evidence adduced, then we think that the evidence, though 
somewhat unsatisfactory, was sufficient to sustain the finding 
that in this instance it meant the enclosed Jot,—all the land 
within the substantial enclosure. One of the two experts who 
testified on the subject said that the word, when used in con- 
nection with land, meant “fence” or “lot,” according to the 
context, that as used in clause five it may mean either a fenced 
or an unfenced lot, that he could not say whether as there used 
it means an enclosed lot or otherwise, and that it does not nec- 
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essarily mean a fenced lot. The other expert testified that “pa” 
as used in the will means “premises,” or “lot,” “a definite piece 
of land, but not necessarily an enclosed piece of land, ‘pa’ would 
be ‘fence,’ where there is nothing to designate what ‘pa’ means.” 
There was no evidence to sustain a finding that the word is ever 
used to describe an unfenced portion of an enclosed lot of land. 

We believe, however, the true rule to be that our courts take 
judicial notice of the ordinary, usual and well known meaning 
of Hawaiian words,—words which have not acquired some 
unusual or technical signification in some trade or occupation 
or otherwise—and that, therefore, the court below was, and 
we are at liberty to consult standard dictionaries or other 
authorities in aid of its and our memory and understanding 
as to the meaning of the words under consideration. In 
Andrews’ Hawaiian Dictionary, a recognized standard authority 
published in 1865, “pa” is defined thus: “The wall of a city; 
an enclosure, including the fence and the space inclosed; pa 
pohaku, a stone wall; pa laau, a stick fence; pa hipa, a sheep 
fold.” We believe that the word was employed in clause five 
by the testator as meaning the whole land within the stone wall, 
—the whole enclosed lot, as it was then and had been there- 
tofore used—and that it was his intention to devise the whole 
of said lot to A. F. Judd. That intention is sufficiently 
expressed in the will. The word “kuai,” if it was not used in its 
technical sense, must be rejected as a false description. It 
applies only to a part, though the greater part, and not to the 
whole of the land intended to be devised; the element of the 
description uppermost in the testator’s mind was the pa, and not 
the aina kuai. Falsa demonstratio non nocet, is a well estab- 
lished maxim. 

It is urged by counsel for the plaintiff that the facts that 
Mr. Judd, as guardian of Irene Ii, in 1886, included the piece 
now in dispute in an inventory of property belonging to his 
ward, and that in 1873 or 1874 in a petition for the settlement 
of the boundaries of the land of Miki he alleged in substance 
that this piece belonged to Irene, and procured a Royal Patent 
to be granted in the name of John Ii in confirmation of the 
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title awarded by L. C. A. 8241, and that he at one time 
consented to an arrangement to the effect that Irene should 
convey the piece to his son Charles, show that Mr. Judd him- 
self construed the will as not devising the property in question 
to himself. 

These acts do show that Mr. Judd entertained a doubt as to 
whether or not he did acquire title as devisee, but evidence in 
the case likewise shows that Irene Ii also entertained doubts as 
to her title. Indeed, the question is one affording room for argu- 
ment on both sides. Mr. Judd, as guardian, in entering the land 
in the inventory and in obtaining the settlement of boundaries, 
acted in the greatest of good faith, intending scrupulously to 
guard whatever interest, if any, his ward might have in the 
land. Construing the will as we do, we see in this evidence no 
reason to prevent the awarding of judgment in his favor, or in 
that of his representative. 

It is not claimed that the present defendant, who is the sole 
devisee of Mr. Judd, is estopped, as matter of law, from now 
asserting title in herself; nor is adverse possession on the part 
of the plaintiff or its predecessors in interest relied upon for a 
recovery. 

10. Plaintiff excepts to that portion of the decision in which 
it is stated that there was absolutely no evidence introduced in 
the case showing either directly or indirectly that the land in 
question was included in the devise to Irene Ii; and, 11, to the 
granting, only upon condition that plaintiff pay $200 attorney’s 
fees of counsel for defendant and all costs, of plaintiff's motion 
for leave to re-open the case and introduce proof on the points 
(a) “that the devise to Irene Ji in the will of John Ii included 
the demanded premises if the same were not elsewhere devised 
to A. F. Judd,” and (b) that Irene Ii was the sole heir at law of 
John Ii. 

The clause of the will which, it is claimed by plaintiff, devises 
the piece in controversy to Irene, is that first above quoted. 
The land there deseribed is an “Tliaina within Makiki,” and 
the contention is that “Miki” is within Makiki. So far as 
evidence is concerned, we are unable to find any on the record 
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which tends to establish this alleged fact. The only witness 
who was examined on the point, a Hawaiian eighty-six years 
of age, who had resided on this Island since 1857, said, in 
answer to the question, “Is that place down there ever called 
Makiki?’ “I never heard of it being called Makiki; all that I 
know of Makiki is mauka, and when floods would come along, 
of course the floods would run from Makiki down that way.” 
Miki is in Pawaa, but it does not appear that Makiki includes 
Pawaa. 

Assuming, however, what plaintiff desired to prove, that 
“Miki” and, therefore, the piece in dispute are within Makiki, 
or that the clause in question includes land in Pawaa not within 
the geographical limits of Makiki, we are nevertheless of the 
opinion that, there being other land which would pass to Irene 
under that clause as thus construed, the specific description and 
devise of the “pa” to A. F. Judd should prevail and carry with it 
the strip in question, although the same was originally a part 
of “Miki.” This was also the view taken by the Circuit Court. 

Regarding, for the purposes of this case, the conditional 
granting of the motion to re-open as in effect a denial of that 
motion, the error committed, if any, was not perjudicial to the 
plaintiff, for the reasons already stated, and for the further 
reason that the fact that Irene was the sole heir at law of John 
Ii was proven by other evidence, undisputed, in the case (see 
paragraph 5, page 2, of Exhibit J). 

The exceptions are overruled. 

Magoon & Thompson, Kinney, Ballou & McClanahan and 
H. A. Bigelow, for the plaintiff. 

Robertson & Wilder for the defendant. 
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HONG KIM v. M. KAHTLO HAPAI. 
APPEAL FROM Circuit Junek, Fourra Crrcvir. 


Frear, C.J., Perry, J., axd J. T. De Borr, Esq., or tHe BAR, 


IN PLACE OF GALBRAITH, J., DISQUALIFIED, 


Susmirrep Decemprr 28, 1900. Decipep Marca 15, 1901. 


Cancellation of a lease on the ground that it was obtained by mis- 
representation will not be decreed where the alleged false rep- 
resentation as understood by the party making it and as by him 
intended to be understood by the other party, was in fact true, 
and where the party complaining, if he did not in fact so under- 
stand it, placed a construction upon the representation that was 
not justified by the language used, under all the circumstances 
of the case. 

Equity will not enforce a forfeiture of the estate created by a lease 
for breach of one of the covenants therein. 

The attorneys’ fees set forth in Section 1492 of the Civil Laws of 1897, 
cannot be correctly taxed in an equity suit. 


OPINION OF THE COURT BY PERRY, J. 


These are proceedings in equity instituted by complainant by 
a bill wherein he alleges that on or about the fifteenth day of 
December, 1897, he leased from the respondent for a term of 
twenty years certain land situate in Puueo, district of South 
Hilo, Hawaii; “that prior to the execution of said indenture of 
lease, the lessor therein, defendant herein, represented to this 
plaintiff that said land was bounded on the mauka side by 
Bridge Street in said Puueo, as in said lease set forth; that said 
plaintiff was induced by said representation to enter into said 
lease; that said representation that said land fronted on or was 
bounded by Bridge Street was false and untrue; that plaintiff 
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then caused to be erected on said land a building upon which 
plaintiff has expended the sum of $1400.; that plaintiff has paid 
to the defendant all the rent reserved in said lease; that by 
reason of said land having no frontatge on Bridge Street, in 
Puueo, as was falsely represented by defendant to plaintiff, the 
said leased land and the buildings thereon have become and now 
are of no value and are entirely without use or profit to this 
plaintiff.” The prayer is for cancellation of the lease and for 
damages, 

Respondent in her answer denied generally all of the aver- 
ments of the bill, alleged that complainant had caused a forfeit- 
ure of the lease by reason of a breach of the covenant therein 
contained that he would not “do anything bad for the peace of 
the public” on the demised premises, and prayed that the lease 
be declared forfeited. 

Upon the issues of fact thus raised by the pleadings, trial was 
had. The conclusion of the Circuit Judge was that the com- 
plainant had failed to sustain the averments of his bill, and that 
respondent’s averments were fully borne out by the evidence, 
and “rescission” of the lease was decreed. From this decree the 
complainant appealed. 

The land demised is described, in part, in the lease as follows: 
“Beginning at the north-east corner of Bridge and Amaulu 
streets, and run north along the makai side of Bridge street fifty 
(50) feet, that is the width on the mauka frontage.” Upon an 
appeal in an action at law for damages between these same par- 
ties, we held, on demurrer, (see 12 Haw. 185) that no covenant 
that a public street existed along and over the land described as 
“Bridge Street” could be implied from the description of the 
demised premises in the lease. The declaration was held not to 
sufficiently set forth either a cause of action of tort for false 
representations made before the execution of the lease or a cause 
of action for breach of covenant. 

The bill now before us is for a rescission of the lease on the 
ground that it was accepted by the lessee in consequence of mis- 
representation on the part of the lessor prior to its execution, and 
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the main issues involved are to be determined in accordance with 
the facts disclosed by the evidence. 

The facts are that on February 17, 1897, the respondent con- 
veyed to one C. S. Desky the strip of land, 50.4 feet wide, ad- 
joining on one side the piece leased later to complainant, and a 
part of what is referred to in the lease as Bridge Street. The 
deed is absolute and without conditions as to the building of a 
road or otherwise, but the grantor understood and believed at 
the time that the land was wanted for road purposes and that it 
would be wholly used as a road. During the course of the 
negotiations for the lease she pointed out to compiainant the 
boundaries of the land proposed to be leased and said to him that 
the strip in question was “the road,” that she had sold it to 
Desky “for government road,” that the land to be leased “ran 
elear to the street” and that there was a “sidewalk and road” 
right next to the front line of the lot; and “told him to build 
his house by that post on the road.” The respondent believed 
from the statements of the complainant that the strip indicated 
was a public road, and in that belief executed the lease. 

Upon obtaining possession, the lessee erected, at a cost of 
$1400., a building to be used as a store and dwelling on the sup- 
posed line of the street as pointed out by the lessor. Some time 
thereafter one Scott, to whom Desky had conveyed the fifty-foot 
piece of land, erected a board fence a few inches distant from 
the front line of the lot, running the whole length of the build- 
ing and reaching in height to the floor of the second story, rend- 
ering the building practically useless for the purposes for which 
it was intended. It appears that Scott constructed a road forty 
feet wide running through the fifty-foot piece and reserving a 
strip five feet in width on each side of said road between it and 
the adjoining pieces of property,—this for the purpose of re- 
taining some control over the uses to which property fronting on 
said five-foot strips should be put. The forty-foot strip, though 
constructed and used as a road, has not been accepted by the 
government as a public highway. 

Those above recited are the only statements shown by the 
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evidence to have been made by Mrs. Hapai relative to the ex- 
istence of a road at the place referred to. The strongest of them, 
from the point of view of the complainant, was, “I have sold that 
strip to Desky for a government road.” In the sense in which 
we believe Mrs. Hapai to have made it, to wit, that she had sold 
the land believing that Desky wanted it for a road and would 
use it as such, the representation was true. It would not be a 

true statement had she meant by it and intended to convey the 
` impression that she had so deeded it that Desky was bound to 
dedicate it to the public as a road or to suffer it to be perpetually 
used as such; but nothing of the sort was in her mind. It is at 
least doubtful if any thought of such a covenant on Desky’s part 
or of such dedication entered the complainant’s mind at the 
time; but if he did believe from her statements that the perpet- 
ual use of that strip of land as a public road had been secured 
and relied upon the statement as thus understood, we are of the 
opinion that such belief and reliance on his part were not re- 
quired or justified by what she said. He had express notice 
from her that the strip in question did not belong to her at the 
time of these interviews and that the title was in another, to wit, 
in ©. S. Desky. Complainant made no attempt to ascertain, 
either from her or from any other source, what the terms of her 
deed were or what reason, if any, there was for believing that 
Desky would in fact keep the strip open as a public road. Both 
parties acted in good faith; both understood that the strip would 
be used as a road; and both took their chances on the probability 
of its being so used. Under all of the circumstances shown by 
the evidence, we are of the opinion that the complainant is not 
entitled to the relief prayed for. 

The court below, as already stated, granted respondent’s 
prayer for “rescission” of the lease on the ground that com- 
plainant had committed a breach of the covenant that he would 
not “do anything bad for the peace of the public.” What the 
court evidently intended was to declare a forfeiture of the estate 
created by the lease. The decree in this particular was erroneous. 
Equity will not lend its aid to enforce a forfeiture. This is well 
established. See Bispham’s Principles of Equity, Sec. 181; 4 
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Kent Com. 130; 2 Story Eq. Jur., Sec. 1319; Smith v. Jewett, 
40 N. H. 534; Livingston v. Tonkins, 4 Johns, Ch. 415; and 
Beecher v. Beecher, 43 Conn. 561. 

The trial judge ordered statutory attorneys’ fees to be paid 
by the complainant. If by this was meant the attorneys’ fees 
set forth in Section 1492 of the Civil Laws of 1897, the order 
was erroneous. No such costs can be taxed in an equity suit. 
See Willard, Assignee, v. Vincent, 13 Haw.— 

The case is remanded to the Circuit Judge of the Fourth Cir- 
cuit for the entry of such a decree and for such further proceed- 
ings as may be necessary in conformity with the foregoing 
opinion. 

L. A. Dickey for complainant. 

P. Neumann, T. ©. Ridgway and C. M. Le Blonde for 
respondent. 


IN THE MATTER OF THE APPLICATION OF W. T. 
SCHMIDT FOR A WRIT OF MANDAMUS AGAINST 
A. 8. HUMPHREYS, FIRST JUDGE OF THE CIR- 
CUIT COURT OF THE FIRST CIRCUIT. 


ORIGINAL. 
SUBMITTED Marcu 21, 1901. Decipep Apri 10, 1901. 


FREAR, C.J., GALBRAITH AND Perry, Jd. 


Mandamus as a rule does not lie to compel a reversal of an order of 
an inferior court where such order is within the discretion of the 
court (as where a juror has been excused from further duty) or 
where there ig another adequate remedy (as where the court has 
ordered a forfeiture of the juror’s fees and the clerk has after- 
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wards with the approval of the court drawn them from the ‘treas- 
ury for the use of the petitioner) or where demand has not pre- 
viously been made upon the court or judge. 


OPINION OF THH COURT BY FREAR, C.J. 


The petitioner alleges in substance that he was a juror at the 
February Term of the Circuit Court of the First Circuit over 
which the respondent presided, that he appeared as such juror 
before the court on eleven different days, on two of which he 
joined in verdicts, but that on the last of said days, upon the 
jury stating that they could not agree upon a verdict, the Judge 
asked how they stood, and, when informed ten to two, further 
asked who the two were, and, when informed the present peti- 
tioner and one other by name, harshly and cruelly reprimanded 
these two, excused them from further jury duty and ordered 
that they forfeit their per diem fees already earned during the 
term. It is further alleged that a statement of the fees due 
petitioner was made up by the clerk of the court, countersigned 
by the Judge, signed by the petitioner and audited by the 
auditor, and that the amount thereof, twenty-four dollars, was 
collected from the Treasurer for and on account of the peti- 
tioner, that the clerk now holds the same and although requested 
refuses to pay the same to the petitioner because of said order. 
The petitioner prays for a writ of mandamus directing the Judge 
to vacate the order excusing him, the petitioner, from further 
jury duty and forfeiting his fees. An alternative writ issued. 

The respondent demurs on a number of grounds, only one or 
two of which need be considered. 

The order excusing the petitioner from further duty was 
within the discretion of the court and clearly cannot be reversed 
by mandamus. In People v. Murray, 85 Cal. 350, the court 
said: “Ordinarily, a court would not be justified in discharging a 
jury because it had returned a verdict which did not meet with 
the approval of the court. But the verdict might be such as to 
convince the court that the jury had purposely and wilfully dis- 
regarded the evidence and returned a verdict in violation of 
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their sworn duty. Under such circumstances the court would 
not only be justified in discharging the jurors, but it would be 
its duty to do so.” The question whether in this case the Judge 
was justified by the facts in exercising his discretion in the way 
he did cannot be inquired into in these proceedings. 

As to the order forfeiting fees for services previously rendered, 
the petitioner has other adequate remedies. For instance, on the 
facts alleged he could recover the fees from the clerk in an 
action for money had and received. The Judge’s order of for- 
feiture, being void, would be no defense to the clerk in such an 
action. 

Again, no demand was made on the Judge to reverse the order 
of forfeiture or to direct the clerk to pay over the money and no 
adequate excuse is given for not having made such a demand. 
On the contrary the allegation that the Judge after ordering a 
forfeiture countersigned the statement as to the petitioner’s fees, 
would seem to indicate that he had already come to the conclu- 
sion on further reflection that his previous order was erroneous. 
We presume that the Judge would on application direct the 
clerk to pay over the money. 

The writ is of an extraordinary nature and shoald not issue 
as a rule where there exists another adequate remedy, or where 
demand has not previously been made upon the party against 
whom the writ is sought, and no sufficient reason appears why 
these rules should not be applied to the present case. 

The demurrer is sustained and the writ dismissed with costs. 

Andrews, Peters & Andrade for petitioner. 

A. S. Hartwell for respondent. 
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TERRITORY OF HAWAII v. POLOATIEA. 
APPEAL FROM District Court or Honotutv. 
Susmitrep Marcu 30, 1901. Deciwep Apri 23, 1901. 


Frear, C.J., GALBRAITH AnD Perry, JJ. 


Where a District Magistrate has imposed a sentence of both fine and 
imprisonment at hard labor for an offense for which the statute 
prescribes a fine only, and defendant appeals to the Supreme Court 
solely on the point of law that the sentence ig excessive and 
illegal, the Supre: e Court may, as the circumstances of tke case 
and justice may require, either correct the sentence by striking 
out the reference to imprisonment or remand the case to the Dis- 
trict Magistrate with directions to make such correction or to 
impose e sentence within the limits allowed by law. The Kiny vù 
Tai Wa, 5 Haw. 598, overruled. 


OPINION OF THE COURT BY PERRY, J. 


The defendant was, on December 5, 1900, convicted in the 
District Court of Honolulu of the offense of “violating section 
444 of the Penal Laws of 1897, in Honolulu, Gahu, November 
24, 1900, by selling spirituous liquor without first having ob- 
tained a license so to do as required by law,” and was sentenced 
therefor “to be imprisoned at hard labor for the term of three 
months and to pay a fine of five-hundred dollars and costs, three 
and 30-100 dollars,—this sentence to take effect at the expiration 
of his former sentence.” An appeal was thereupon taken to thie 
court on the point of law that the sentence was contrary to law 
as no evidence was adduced tending to show that this was a sec- 
ond offense. 

Section 444 of the Penal Laws of 1897 reads as follows: “Any 
person, other than the agent or servant of a person therete 
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licensed who shall sell or dispose of any spirituous liquors within 
this Republic, or shall cause or authorize therein any spirituous 
liquors to be sold or disposed by any person employed, hired or 
engaged for such purpose, without being thereto authorized by 
license as in this Act provided, shall, for the first offense, be fined 
not less than one hundred dollars nor more than five hundred 
dollars, and for every subsequent offense shall be imprisoned for 
not less than three months nor more than six months at hard 
Jabor and shall also be fined not less than five hundred dollars 
nor more than one thousand dollars.” 

It is not set forth in the charge, nor was any evidence adduced 
tending to show, that this was a second or “subsequent” offense 
of the unlawful sale of spirituous liquor on the part of the de- 
fendant. It was not, therefore, within the power of the District 
Magistrate to impose a sentence of imprisonment. That the sen- 
tence was in this respect erroneous, is now confessed by the pros- 
ecution, and the only question before us is as to the disposition 
to be made of the case under the circumstances. The defend- 
ant contends that, this being an appeal on a point of law from 
a District Court, the only possible and correct course is to dis- 
charge the defendant, while for the prosecution it is urged that 
this Court should modify the sentence by striking out all refer- 
ence to imprisonment. 

If the matter were before us on a writ of error to a District 
Magistrate, it seems clear that it would be within the power of 
this Court, where error was found in the sentence, either to re- 
mand the cause for correction in the sentence, or to make the 
modification itself. See Jackson v. United States, 102 Fed. 
473, 490; Haynes v. United States, 101 U. S. 817, 820; S. & 
T. P. Road Co. v. The People, 66 Barb. 25, 34; Civil Laws 
1897, Section 1456. See also State v. Crowell, 116 N. ©. 1052, 
1059, and United States v. Pridgeon, 153 U. S. 48, 61. If the 
case had come here on exceptions from a Cireuit Court it would 
be equally clear that this Court could remand the cause to such 
Circuit Court for correction of the error. Is this Court devoid 
of such powers simply because this is an appeal on a point of law 
from a District Court? In civil cases it seems to have been here- 
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tofore taken for granted that such powers did exist. See King v. 
Hutchinson, 10 Haw. 245, 248; Wilson v. Andrews, 11 Haw. 
16, 17; Yee Yop v. Lee Tai Young, Ib. 198, 201; Yong Den 
v. Hitchcock, Ib. 270; Vivas v. Aswan, Ib. 282; Lazarus v. 
Carter, Ib. 541, 543; Kalua v. Camarinos, Ib. 557, 559; Lea 
Bow v. Young Yung, Ib. 772, 774; and Union Feed Co. v. 
Thomas, 12 Haw. 350, 351. We think that they exist, like- 
wise, in criminal cases. The statute under which this appeal was 
taken, provides “that any appeal solely upon points of law from 
a decision of a District Magistrate shall be so stated in the notice 
of appeal, and such appeals upon points of law may be made 
either to the Circuit Court of the same Circuit, or to the 
Supreme Court, at the option of the party appealing, and such 
appeal shall be heard and determined without the intervention 
of a jury.”—Section 1430, Civil Laws of 1897. No specific 
provision is to be found in our statutes as to what remedy the 
Supreme Court may grant in a case where, on such an appeal, it 
is found that the District Magistrate committed error; but sec- 
tion 1163 of said Civil Laws says, “The Supreme Court shall 
have the general superintendence of all Courts of inferior juris- 
diction, to prevent and correct errors and abuses therein where 
no other remedy is expressly provided by law,” and section 1165, 
Ib., “The Supreme Court shall have the power * * * to 
make and award all such judgments, decrees, orders and man- 
dates; to issue all such executions and other processes, and to do 
all such other acts and take such other steps as may be necessary 
to carry into full effect the powers which are or shall be given to 
it by the Constitution and laws, or for the promotion of justice 
in matters pending before it.” These sections, in our opinion, 
confer upon this Court ample authority, according as the facts 
of the case and justice may require, either to correct the error in 
the sentence before us by striking out the illegal portion, or to 
remand the cause to the District Magistrate with directions to 
make such correction or to impose a new and legal sentence. 

In the King v. Tai Wa, 5 Haw. 598, on an appeal on points 
of law from the Police Justice of Honolulu, it was held that, the 


only error being in the sentence, the case could not be remitted to 
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the Police Court for a legal sentence and, inferentially, that the 
appellate court could not cerrect the error, and the defendant 
was discharged. In Provisional Government v. Aloiau, 9 Haw. 
399, 400, the Court said, “If the sentence was illegal, following 
Reg v. Tai Wa, 5 Haw. 598, we would only have the authority 
to discharge the defendant because we would not have the power 
to substitute a legal sentence for one that was illegal, nor send a 
case back to the district court in order that it might do so.” 
This statement in the latter case was clearly obiter dictum. The 
decision in The King v. Tai Wa, supra, is overruled. Although 
it may have been in conformity with the rule at common law, 
we think that sufficient weight was not given to the provisions of 
our statutes on the subject, which were at that time the same in 
substance as those now in force and above quoted. 

In the case at bar, although the record does not definitely 
show that the magistrate in imposing sentence proceeded on the 
theory that he was punishing the defendant as for a second or 
“subsequent” offense, yet the indications are that he did pro- 
ceed on such theory, and if we should modify the sentence by 
striking out the reference to imprisonment, leaving the fine of 
five hundred dollars in force, we might be thereby enforcing a 
sentence not required by the facts of the case and not in con- 
formity with justice. 

The case is remanded to the District Magistrate of Honolulu 
with directions to impose a sentence within the limit provided by 
law for a first offense of the nature stated. 

John W. Cathcart, Deputy Attorney-General, for the prose- 
cution. 

Enoch Johnson for defendant. 
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THOMAS MILNER HARRISON v. J. A. MAGOON, F. B. 


McSTOCKER, L. C. ABLES and DOROTHEA EMER- 
SON nee LAMB. 


Exorrrions yrom Crrcurr Couer, Fresr Cour. 
Susmirrep January 5, 1901. Dromen Apri 25, 1901. 


Frear, C.J., GALBRAITH AND Perey, JJ. 


G., H., the defendants and certain other persons entered into a written 
agreement to form a copartnership to engage in a certain ‘business 
im Tasmania. In said instrument it was agreed, inter alia, “that if 
at or before the expiration of a period of six months” from a cer- 
tain date, “the said G. or the said H. is not satisfied with the con- 
dition of the said partnership business in Tasmania,” certain of 
the partners “will give the said G. or the said H. stock of the 
market value equal to tho amount paid by him of the 2250£ men- 
tioned in clause 2 hereof in some other district of the company’s 
field of operation in exchange for the portion of the said 2250£ 
taken by him.” The clause 2 referred to shows that G. and H. 
together paid 2250£ for a nine-twentieth jnterest in the partner- 
ship, and another clause that of this sum G. paid 250£ for a one- 
twentieth interost and H. 20002 for a two-fifths interest. H. 
brought an action to recover damages for breach of the said agree- 
ment to deliver stock. Held, on demurrer: 

Etther G. or H. or both may, upon the happening of the contingency 
stated, recover damages, G. for the failure to deliver to him the 
stock named of the market value of 2502 and H. for the failure 
to deilver to him such stock of the market value of 2000£, that 
the said agreement gives neither to G. nor to H. the right to 
recover stock of the market value of 2250£ or damages for failure 
to deliver said last named amount of stock and that it is un- 
mecessary for H. to allege in this case that G. has not sued for or 
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recovered any of said stock or damages for failure to deliver the 
same. 

In the said agreement the said promisors and not the promisees took 
the risk as to whether or not at the time of the happening of the 
contingency stated the stock mentioned would be in existence, and 
it ig therefore unnecessary for the plaintiff to allege that such 
stock is or was in existence. 

The statement in the declaration that plaintiff “made demand upon 
said partners that under the terms of paragraph 4 of said agree- 
ment they should deliver to him stock,” etc., is a sufficient allega- 
tion of a demand for such stock in accordance with the terms of 
said paragraph 4, to wit, in exchange for plaintiff’s interest in 
“the partnership hereby formed,” and of an offer to give such 
interest in exchange. 

The said promise to deliver stock to the plaintiff was based upon a 
valuable consideration, to wit, the payment by the plaintiff of the 
sum of 2000£ and his agreement to proceed to Tasmania to con- 
duct the business of the partnership. 

Assuming that the language of the agreement is ambiguous as to 
what stock is meant and that this fact might prevent the main- 
tenance of a bill for specific performance of the contract to deliver 
such stock, an action at law for recovery of damages may never- 
theless be maintained because it appears from the face of the 
declaration that the defendants have failed and refused to deliver 
any stock and have thereby committed a breach of the agreement, 
giving the plaintiff the right to recover at least nominal damages. 

While the present action is one between persons who are partners 
in a certain business, the plaintiff is not suing any partnership of 
which he is a member; the agreement sued on is an express per- 
sonal contract between individuals who are partners, but not in 
their capacity of partners, is wholly distinct from partnership 
affairs and does not involve the consideration or require the 
examination of the partnership accounts; and under the circum- 
stances an action at law may be maintained. 

On the subject of jurisdiction, it is sufficient to allege in a declaration 
on a foreign judgment “that at the time of said action and the 
rendition of the judgment hereinafter mentioned, the said court 
was a court of record in said city, having jurisdiction over the 
parties plaintiff and defendant, and also of the subject matter in 
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and of the said aetion;” and this even though it appears by infer- 
ence or otherwise from the face of the declaration that at the 
time of the institution of the action in the foreign court or of 
the rendition of judgment therein, the defendants were non- 
residents. It is not necessary to allege more specifically that direct 
personal service was made or that the defendants voluntarily sub- 
mitted to the jurisdiction of such foreign court. 

Where a foreign court upon a joint cause of action renders judgment 
against some and not all of the joint defendants, such error in 
the proceeding, assuming but not deciding that the judgment was 
erroneous, is at most a mere irregularity and not fnatter affecting 
the jurisdiction of the foreign court and therefore not open to 
review in an action on such foreign judgment. 

An action on a judgment is, within the meaning of Section 1259 of 
the Civil Laws of 1897, an action arising out of an implied con- 
tract, and a count on such a judgment may, under said statute, 
properly be joined with a count on an express and entirely distinct 
contract between the same parties. 

A plaintiff may properly join in the same action a count on a foreign 
judgment and a count on the original cause of action (between 
the same pzrties) on which the foreign judgment was based and 
rendered. 

The agreement to deliver stock first hereinabove recited is, in view 
of the language of the instrument which is quoted in full in the 
opinion, held to be a joint and several contract. Under Section 
1222 of the Civil Laws of 1897, it is necessary to join as defendants 
in the action all of the parties to the said joint and several 
contract. 

In an action on a judgment, it is necessary te join as parties defendant 
all the living judgment debtors, except those who are out of the 
jurisdiction. 


OPINION OF THE COURT BY PERRY, J. 


This is an action of ussumpsit wherein the plaintiff declares on 
two counts. In the first count, he claims of the defendants the 
sum of $10,000., with legal interest from March 10, 1898, for 
damages resulting to him by reason of the breach of a certain 
agreement entered into at Auckland, New Zealand, on the 20th 
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day of September, 1898, by the defendants and certain other 
persons, of the one part, and one Alfred Edward Gilmore and 
the plaintiff of the other part. The agreement was in words and 
figures as follows: 

“Memorandum of Agreement made this 20th day of Septem- 
ber, 1897, between The African Pacific and Indian Hagey Com- 
pany, an association of partnership formed in Honolulu, Repub- 
lic of Hawaii, April 10th, 1897, the said partnership being 
composed of the following members:—T. E. Cowart, J. H. Kirk- 
patrick and Geo. D. Moore, of the State of Texas, United States 
of America, A. E. Powter, of Montreal, Canada, J. A. Magoon, 
F. B. MeStocker, L. C. Ables and Dorothea Lamb, of Honolulu, 
Republic of Hawaii, all parties of the first part, and Alfred 
Edward Gilmore and Thomas Milner Harrison, both of the City 
of Auckland in the Colony of New Zealand, parties of the second 
part. 

“Whereas the said Company have the exclusive right and title 
to the Hagey formulas for Alcoholism and Narcotism in and for 
the Colony of Tasmania and whereas the said Company have 
by contract entered the day of May, 1897, with James 
Wolfenden secured certain rights relative to the use of the 
Thompson formulas for said diseases and whereas the said parties 
hereto propose to enter into partnership for the purpose of using, 
administering and vending to others the right to use and admin- 
ister the said remedies in the Colony of Tasmania and in no 
other place or places. 

“Now THEsE Presents WITNESSETH 

“For and in consideration of the covenants, agreements and 
payments hereinafter named the parties of the first part for 
themselves individually and the said Company collectively do 
hereby constitute and accept the said parties of the second part 
as partners as hereinafter stated. 

“1, That the Capital of the said partnership shall be (£5000) 
five thousand pounds, of which the said Company shall own 
(11-20) eleven-twentieths, in consideration of granting all their 
exclusive rights to use the said remedies in the said Colony to 
the said partnership hereby formed; and the said company will 
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supply the said partnership hereby formed with the said remedies 
at the cost price thereof, until such time as the formulas for the 
preparation of the same may be given the said partnership here- 
by formed; and the said Company will not use the said remedies 
in the said Colony during the existence of the said partnership 
hereby formed otherwise ‘than as partners therein; and they 
hereby convey to the said partnership hereby formed all their 
rights, privileges and recourses against others than the said part- 
nership using the said remedy in the said Colony. 

“2, That the said Gilmore and the said Harrison have paid 
the sum of (£2250) Two Thousand Two Hundred and Fifty 
Pounds to the said Company for the other (9-20) nine-twentieths 
interest in the said partnership hereby formed, the receipt where- 
of is hereby acknowledged. 

“3. That the said Gilmore and the said Harrison shall con- 
duct the business of the said partnership in Tasmania each at 
a salary of (£40) Forty Pounds per month to be a first charge on 
the receipts of the business after the current expenses have been 
paid. The said Harrison to act as manager of the said partner- 
ship hereby formed and the said Gilmore to act as Secretary 
Treasurer thereof. 

“4, That if at or before the expiration of a period of six 
months from the date of the departure of the said Gilmore or 
the said Harrison from New Zealand to Tasmania the said Gil- 
more or the said Harrison is not satisfied with the condition of 
the said partnership business in Tasmania, the said Company 
will give the said Gilmore or the said Harrison stock of the 
market value equal to the amount paid by him of the (£2250) 
said Two Thousand Two Hundred and Fifty Pounds mentioned 
in Clause (2) two hereof in some other District of the Companies 
field of operation in exchange for the portion of the said (£2250) 
Two Thousand Two Hundred and Fifty Pounds taken by him, 
and the said Company reserve the right either at the suggestion 
of the partners in Tasmania or at their own suggestion to send 
one of their own number or some competent man to aid and 
assist the partners in Tasmania at the same salary and with the 
same powers as either the said Harrison or the said Gilmore. 
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“5. That the respective interests of the said Harrison and 
the said Gilmore in the partnership business in Tasmania are as 
follows, the said Harrison to have a (2-5) two-fifths interest for 
which he has paid (£2000) Two Thousand Pounds as mentioned 
in Clause (2) two hereof and referred to in Clause (4) four 
hereof, and the said Gilmore a (1-20) one-twentieth interest in 
the said partnership for which he has paid (£250) two hundred 
and fifty pounds as referred to in Clauses (2) two and (4) four 
hereof. 

“6. That a fund necessary for the starting of the business in 
Tasmania shall be raised by the partnership hereby formed, and 
placed in the hands of the said Gilmore and the said Harrison. 

“7. That the said Company reserves the right to dispose of a 
(1-20) one-twentieth interest in the partnership hereby formed, 
forthe sum of (£250) two hundred and fifty pounds provided 
the person taking the same is agreeable to the said Gilmore and 
the said Harrison. 

“Ty Witness Wuereor the said parties hereto have set their 
hands this 1st day of October, 1897. 

Signed in the presence of 
(Signed) W. ©. Rozryson. 


N. L. 
(Sig.) T. E. Cowarr, 
sí J. H. KIRKPATRICK, 
as J. A. Macoon, 


By his Attys. J. H. Kirkpatrick, T. E. Cowart, 
DOROTHEA Lamu, 

By her Atty. J. H. Kirkpatrick. T. E. Cowart, 
A. E. POWTER, 

By his Atty. T, E. Cowart, 
LemUrL O. ABLES, 
Frank B. McSrocxer, 

Per his Atty. L. C. Ables, 
J. WoLFENDEN, 

s T. M. Harrison, 

$ A. E. Grrmore.” 


HARRISON v. MAGOON. 345 


The plaintiff alleges that in pursuance of said agreement, on 
or about January 17, 1898, he left New Zealand and went to 
the Colony of Tasmania for the purpose of managing and carry- 
ing on the business referred to in the agreement and tHat he 
did so manage and carry on the same at the city of Hobart in 
Tasmania from February 1, 1898, to March 1, 1898; that the 
business was not successful and that he became dissatisfied with 
its condition and on or about March 10, 1898, notified his part- 
ners to that effect; that on or about the last mentioned date, he 
made demand upon his partners to deliver to him under the 
terms of paragraph 4 of said agreement, stock of the market 
value of two thousand pounds in some district other than Tas- 
mania of the field of operations of said partnership; that said 
demand has not been complied with either in whole or in part; 
that on or about March 1, 1898, he paid, transferred and deliv- 
ered to the parties of the first part named in the agreement all 
funds, moneys and assets of said partnership in his possession, 
also an account of all disbursements and expenditures made by 
him for and on account of said partnership, and that said funds; 
moneys, assets and account were accepted and received by said 
partners as true and correct; and that at the present time no un- 
settled account or indebtedness exists between him and his said 
partners except as to this claim of two thousand pounds with in- 
terest and costs. 

The second count is upon a judgment for $10,600. which, it 
is alleged, was recovered June 13, 1899, at the city of Auck- 
land, N. Z., by the plaintiff against the defendants herein to- 
gether with T. E. Cowart, J. H. Kirkpatrick and George D. 
Moore in the Supreme Court of New Zealand, Northern Dis- 
trict. The other allegations are, that at the time of the said 
action and of the rendition of the said judgment the said 
Supreme Court of New Zealand was a court of record in Auck- 
land, having jurisdiction over the parties plaintiff and defendant 
and also of the subject matter in and of the said action; and that 
no part of the amount of said judgment has ever been paid. 


To this declaration the defendants demurred on the following 
grounds: 
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“1. That there is a defect or non-joinder of parties de- 
fendant. 

“2. That several causes of action have been improperly 
united. 

“3. That the declaration does not set forth facts sufficient to 
constitute a cause of action. 

“4, That the Court has no jurisdiction of the subject matter 
set forth in the first count of said declaration, nor does said 
count allege jurisdictional facts, 

“5, That the Court has no jurisdiction of the subject matter 
set forth in the second count of said declaration nor does said 
count allege jurisdictional facts. 

“6. That the plaintiff has failed to allege the existence in 
some other District than Tasmania of stock of the market value 
of Two Thousand pounds (£2000). 

“T. That it appears by said complaint that said plaintiff and 
these defendants are co-partners in respect to the matters and 
things in said declaration alleged, and that no action at law will 
lie between said co-partners for such matters and things. 

“8, That the declaration is ambiguous, unintelligible and 
uncertain, in that it does not set forth the continuance nor the 
dissolution of the partnership relations created by the memoran- 
dum of agreement thereto attached.” 

The court below sustained the demurrer on several of the 
grounds named. The case now comes to this Court on excep- 
tions which present the question of the correctness of said ruling 
and of the merits of the demurrer. Those objections will be 
considered first which go to the merits of the action itself. 

3 and 6. On behalf of the defendants it is contended that 
the plaintiff is not entitled to recover upon the present declara- 
tion inasmuch as he has not therein averred (a) that Gilmore has 
not recovered the 2250£ mentioned in paragraph 4 of the agree- 
ment or judgment therefor or that he has not instituted proceed- 
ings for such recovery, (b) that the stock in said paragraph re- 
ferred to is or ever was in existence, (c) that any tender was 
made by him to the defendants of the stock held by him in the 
partnership at the time demand was made for the 2000£ of other 
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stock, and because (d) it appears that the promise by the Com- 
pany in that paragraph mentioned was without consideration 
and that it is therefore void. 

(a) The language of paragraph 4 is, in part, that “if 

* * * the said Gilmore or the said Harrison is not sat- 
isfied * * * the said Company will give the said Gilmore 
or the said Harrison stock,” and from this it is argued that the 
remedy here provided for is in the alternative and cannot be 
taken advantage of by both men, in other words, that either 
Gilmore or Harrison may, if dissatisfied, receive the stock for the 
non-delivery of which the action is now brought, but that not 
both of them may have such stock because that would be com- 
pelling the Company to deliver the same stock twice. This 
argument, though perhaps not expressed in these precise terms, 
necessarily involved the taking of the position that, upon dis- 
satisfaction, either Gilmore or Harrison may recover the whole 
amount of stock, to wit, stock of the market value of 2250£. 
We believe that the agreement is not capable of this construc- 
tion. Its language in this respect is clear and unambiguous. 
The undertaking is, upon the happening of the contingency 
stated, to “give the said Gilmore or the said Harrison stock of 
the market value equal to the amount paid by him of the 
(2250£) said Two Thousand Two Hundred and Fifty Pounds 
mentioned in clause (2) two hereof * * * in exchange for 
the portion of the said (2250£) Two Thousand Two Hundred 
and Fifty Pounds taken by him.” Clause 2 shows that Gilmore 
and Harrison together paid 2250£ for a nine-twentieths interest 
in the partnership by the said agreement formed, and Clause 5 
further shows that of this sum Harrison paid 2000£ for a two- 
fifths interest and Gilmore 250£ for a one-twentieth interest. 
The meaning and intention is clear that both Gilmore and Harri- 
son are to have a remedy if they so desire, Gilmore to recover 
stock of the kind specified of the market value of 250£ and 
Harrison stock of the said kind of the market value of 2000£ 
The remedy of each is independent of that of the other; the 
measure of recovery in each instance is expressly stated, and even 
if both become dissatisfied and conclude to exercise their rights, 
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there is no double recovery of the same stock and no double 
liability on the part of the Company. 

(b) The defendants contend that it was the intention of the 
parties that the stock referred to should be delivered to Gilmore 
or Harrison only in the event of its being in existence at the 
time of demand for it and that their, the defendants’, under- 
taking must be understood to have been upon that condition,— 
in other words, that “the Company” cannot be held to have guar- 
anteed the existence of such stock at such time. The agreement 
was to deliver stock of the market value of 2000£. Had the 
word “face” been used in place of the word “market,” that fact 
might have lent some strength to defendants’ argument. In 
that case the plaintiff clearly would be taking chances with ref- 
erence, at least, to the actual value of the stock. We must 
assume, however, that the words “market value” were used 
advisedly and with knowledge of the fact that they have a well- 
known signification and that at times they import something 
very different in amount from “face value.” This language 
af the contract, in our opinion, discloses an intention on the 
part of the parties thereto that the plaintiff should, in the event 
of dissatisfaction, taking no chances at all, not even with refer- 
ence to value, be reimbursed the amount of his loss,—in other 
words, shows that the defendants, and not the plaintiff, assumed 
the risk as to the existence of the stock. The agreement under 
consideration, by reason of its language, is not one of the class 
to which that in Bowler v. Ahlo, 11 Haw. 357, belonged. 

It is further urged (d) that the Company could not possibly 
have intended to guarantee the existence of stock of the market 
value of 2000£ or of any stock at all because there was no con- 
sideration for such promise and such an undertaking would 
therefore be unbusiness-like and improbable. We fail to perceive 
any force in this argument. So far as appears from the face of 
the declaration the “Company” contributed nothing to “the part- 
nership hereby formed” other than the right to use in the Colony 
of Tasmania certain formulas for the cure of alcoholism and 
narcotism and its proportional share of such small sum as was 
necessary to defray the expenses of entering upon the proposed 
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business. The plaintiff, on the other hand, paid to “the Com- 
pany” 2000£ in cash for his interest in “the partnership hereby 
formed” in addition to paying his share of the expenses just 
mentioned. In other words, Harrison paid the substantial sum 
stated in order to be permitted to join in the experiment about 
to be made of curing alcoholism and narcotism and in the profits, 
if any, derivable therefrom. That the result of the experiment 
and the success of the venture were regarded at that time by the 
parties themselves as highly problematical, is at once apparent 
from the terms of the agreement, and not only is it not to be 
wondered at but it is natural to expect that the plaintiff before 
consenting to put his money in a venture of this sort and to 
proceed to Tasmania to do the actual work of the partnership, 
should have obtained a stipulation securing to him the return of 
his money in case of failure and the placing of the parties in 
their original position. There is no unfairness to the Company 
in such an agreement if it was voluntarily entered into. The 
consideration for the promise was ample. 

(c) It does not appear that the plaintiff held any certificate 
or other evidence of his share in “the partnership hereby 
formed” and the inference is that he did not. There was 
nothing tangible, then, which he could have tendered. It is 
averred in the declaration that the plaintiff became dissatisfied 
with the condition of the business, that he notified his partners 
to that effect and that he “made demand upon said partners that 
under the terms of paragraph 4 of said agreement, they should 
deliver to him stock of the market value of Two Thousand 
Pounds (2000£) in some District other than Tasmania of the 
field of operations of said partnership.” This is a sufficient 
allegation that the stock demanded was demanded in accordance 
with the terms of paragraph 4, to wit, in exchange for his in- 
tangible interest in “the partnership hereby formed.” It is in 
effect an averment of such a demand accompanied by an offer 
to give in exchange his intangible interest. Plaintiff did all 
that by the terms of the contract he was required to do in order 
to become entitled to the relief demanded. 

It is also contended that the agreement, and therefore the 
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declaration, is ambiguous and uncertain inasmuch as it is impos- 
sible to ascertain therefrom what stock is meant in Clause 4. 
Assuming, but not deciding, that the language in this respect 
is ambiguous, that fact might prove a serious obstacle to the 
maintenance of a suit for specific performance praying for the 
delivery of the stock itself; but such is not the nature of this 
case. The defendants have failed and refused to deliver any 
stock, and the action is merely one for the damages resulting 
from such failure and refusal. Whatever stock was intended, 
plaintiff would be entitled to at least nominal damages, since the 
agreement was not, as already held, conditional upon the exist- 
ence of the stock and since, therefore, there was a breach of the 
agreement. 

The further objection is made that there is no allegation in 
the declaration that the attorneys-in-fact who signed the agree- 
ment for some of the defendants were duly authorized so to do. 
We think that the allegation that the defendants, naming them, 
entered into the agreement, is sufficient on demurrer. 

4, 7 and 8. These grounds of demurrer are based on the fact 
that the plaintiff, Gilmore and the persons composing “the Com- 
pany” became, by virtue of the agreement, partners in “the part- 
nership hereby formed.” The contention is that the present con- 
troversy is one between partners, relating to a partnership trans- 
action, that there has been no final settlement or accounting be- 
tween the partners, and that under the circumstances the plain- 
tiff’s remedy is in equity and not at law. The general rule un- 
doubtedly is that “an action at law will not lie in favor of one 
or more partners or their representatives against one or more 
copartners or their representatives upon a demand growing out 
of a partnership transaction until there has been a settlement of 
accounts and a balance struck.”—15 Encyel. Pl. & Pr. 1005. 
There are two reasons for this rule, one, that in an action 
against a partnership of which the plaintiff is a member, the 
plaintiff himself would also be a defendant inasmueh as he would 
recover, if at all, in part from himself or from a fund in which 
he had an interest, and that this would present a state of affairs 
as to parties not permitted at law; the other reason “is found in 
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the inherent nature of the partnership relation and consists 
simply in the fact that prior to an accounting and settlement of 
the partnership affairs no cause of action exists between the part- 
ners founded solely upon partnership dealings, except an 
equitable action for an accounting and settlement of the affairs 
of the partnership;” (15 Encycl. Pl. & Pr. 1008) in other words, 
prior to such settlement it cannot be said what, if anything, 
is due. 

Neither of these reasons exist, and therefore the rule itself 
does not apply, in the case at bar. The plaintiff is not in any 
sense making himself a party defendant; he is not suing any 
partnership of which he is a member. The recovery which he 
seeks is solely from “the Company” or its members and not from 
“the partnership hereby formed.” He has no interest in “the 
Company” as a member, or in its property (except the enforce- 
ment of the present cause of action), although its members are 
his partners in “the partnership hereby formed.” If he re- 
covers judgment against “the Company” or any or all of its 
members, no property of his or in which he has any interest will 
become liable for the satisfaction of that judgment. 

The allegation concerning an accounting contained in the 
declaration is really unnecessary. The cause of action is dis- 
tinct and does not in any way involve a consideration of the part- 
nership accounts or dealings. 

We believe the law to be that “where the cause of action is 
distinct from the partnership accounts, and does not involve 
their consideration, or require their examination, an action at law 
will lie thereon between the partners;” that “an action at law 
lies upon express individual and personal contracts between part- 
ners, and it is immaterial whether such contracts relate to the 
partnership affairs or are wholly distinct therefrom,” and that 
“if partners, by an express agreement, separate a distinct matter 
from the partnership dealings, and one expressly agrees to pay 
the other a specific sum for that matter assumpsit will lie on that 
contract although the matter arose from their partnership deal- 
ings.” (15 Encycl. Pl. & Pr., 1034, 1048, 1044 and 1048.) 
These partners, in order to successfully launch, “the partnership 
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hereby formed,” entered into a preliminary contract whereby 
certain of them agreed to purchase the plaintiff’s interest in the 
concern upon the happening of a certain contingency. The 
transaction was purely one between the individuals, not in their 
capacity of partners. Gilmore was not in any way concerned in 
the agreement as to the purchase of Harrison’s interest, and Har- 
rison likewise was in no way concerned in the agreement as to 
the purchase of Gilmore’s interest. It is just as though one only 
of the partners had agreed to buy out Gilmore for a specific sum, 
and another to buy out Harrison for another specific sum. 

“If by the articles a continuing partner is, on dissolution, to 
pay the retiring partner a specified sum, the latter may recover it 
at law, even though on adjustment of the accounts he would be 
debtor to the firm.”—-2 Bates on Partnership, §890. See also 
Ib., §§874, 889. 

“So there may be special bargains between the partners, by 
which particular transactions are insulated and separated from 
the winding up; and a single partner be substituted in place of 
the firm. Such is the common case of a partner retiring and 
selling out his interest to the continuing partners, who assume 
the debts. The retiring partner can sue them at law for the pur- 
chase price of his interest, which they had agreed to give, or for 
the amount of any debt he has had to pay.”—Ib. §891. 

“The fact that the partnership affairs have never been adjusted 
even though an adjustment thereof would show a balance due 
the defendant from the plaintiff is no impediment to the main- 
tenance of this action. The agreement is for the payment, in 4 
certain contingency, of a specific sum of money by one party 
to the other in ease of a dissolution of the partnership. The 
party who becomes liable under the contract to pay such money, 
is the debtor of the other party; and the latter may maintain an 
action against him therefor, without regard to the partnership 
relations formerly existing between them or the state of their 
partnership accounts.” —Read v. Nevitt, 41 Wis. 352, 358. See 
also Edens v. Williams, 36 Ill. 252; Wetherbee v. Potter, 99 
Mass. 363; Edwards v. Remington, 51 Wis. 3438. 

5. The allegation of the declaration on this subject is, “that 
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at the time of said action and the rendition of the judgment 
therein, hereinafter mentioned, the said Court was a Court of 
Record in said City, having jurisdiction over the parties plaintiff 
and defendant, and also of the subject matter in and cf the said 
action.” This, in our opinion, is sufficient. It is an allegation of 
facts and not of law. To be sure, it is a brief, summarized state- 
ment of the facts, but the evidence showing those facts need not 
be set out in the declaration. The statutes governing the New 
Zealand court are merely a part of such evidence and will have to 
be proved at the trial in the same manner as any other fact. It 
appears from the face of the declaration that the present de- 
fendants were, at the time of the execution of the agreement, 
and are now residents of Honolulu, although, it also appears, de- 
fendant Ables was in Auckland at the date here first mentioned. 
It is argued that the inference is that all of the present defend- 
ants were residents of Honolulu and out of the jurisdiction of 
the New Zealand court at the time of the institution of the action 
and the rendition of the judgment, and that therefore the de- 
claration expressly shows that, on the doctrine of Pennoyer v. 
Neff, 95 U. S. 719, the judgment is invalid for lack of jurisdic- 
tion by the Court in that action over the persons of those who 
are defendants in this action. It is unnecessary to decide at this 
time whether or not the New Zealand court could have acquired 
jurisdiction over these defendants, if absent, by constructive ser- 
vice by publication, for it may be that they were present, and 
that direct service was made or that they voluntarily submitted 
to the jurisdiction. Such inference, if any, of the nature stated, 
as may arise out of the other averments of the declaration, is 
overcome by the positive averment that the New Zealand court 
did have jurisdiction over the persons of the defendants. Nor 
do the authorities cited, Galpin v. Page, 18 Wall. 350, 367, 
368, and Wilbur v. Abbott, 6 Fed. 814, as we understand them, 
go to the extent of holding to the contrary. The decision in 
Galpin v. Page was as to the validity and effect of certain 
decrees introduced in evidence and collaterally attacked in a sub- 
sequent proceeding, and was not on demurrer. The Court there 
said: “The presumptions indulged in support of the judgments 
23 
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of superior courts of general jurisdiction are also limited to juris- 
diction over persons within their territorial limits, persons who 
can be reached by their process, and also over proccedings which 
are in accordance with the course of the common law. * * * 

“The tribunals of one State have no jurisdiction over the per- 
sons of other States unless found within their territorial limits, 
and any attempt of the kind would be treated in every other 
forum as an act of usurpation without any binding efficacy. 
* * * 

“Whenever, therefore, it appears from the inspection of the 
record of a court of general jurisdiction that the defendant, 
against whom a personal judgment or decree is rendered, was, 
at the time of the alleged service, without the territorial limits 
of the court, and thus beyond the reach of its process, and that 
he never appeared in the action, the presumption of jurisdiction 
over his person ceases, and the burden of establishing the juris- 
diction is cast upon the party who invokes the benefit or protec- 
tion of the judgment or decree.” The presumptions referred to 
are those which have been held to arise from a record of a court 
of superior jurisdiction which is silent as to the matters concern- 
ing its jurisdiction in the particular case. These quotations may 
be more in point at the trial after the record of the New Zealand 
court is proven in evidence. The language used recognizes the 
possibility already herein pointed out of a court acquiring jurie- 
diction over the persons of non-residents. The plaintiff in the 
declaration in the case at bar is not relying on presumptions but 
on an express allegation. 

The report of the case of Wilbur v. Abbott, supra, does not 
expressly state whether or not the declaration contained any 
allegation on the subject of the jurisdiction of the court which 
rendered the judgment declared on, but the strong inference is 
that there was no such allegation. The decision holds that, it 
appearing that the judgment debtors resided out of the State 
when the judgment was rendered, “no presumption can arise that 
they were duly served with notice of the suit in which the judg- 
ment was rendered or that they appeared md answered thereto.” 
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The case is distinguishable from that at bar in the particular 
already pointed out, and the decision does not apply. 

The citation from 2 Black on judgments, §875, makes clearer 
the distinction sought to be drawn between the case last referred 
to and that at bar. The plaintiff in Wilbur v. Abbott in framing 
his declaration, evidently relied on the rule stated by Black 
that, “in bringing suit on a judgment rendered by a court of 
record in another State, it is not necessary for the plaintiff to. 
aver that the court had jurisdiction either of the person or sub- 
ject matter, or to set out the facts conferring jurisdiction; for 
jurisdiction is presumed to have existed until the contrary is 
clearly shown by way of defense to the action. It is proper, 
however, and perhaps necessary to allege that the court render- 
ing the judgment was one of general jurisdiction, or a court of 
record, or to describe it in such terms that this fact may appear 
as a necessary inference.” The court practically took the view 
that such a presumption was insufficient to sustain’ the pleading 
where it affirmatively appeared on its face that the defendants 
were non-residents; and Black in the same section says: “if, 
however, it should appear from the record that the judgment 
was against a non-resident, it seems that an exception must be 
made to the general rule.” The plaintiff before us has recog- 
nized this exception, or, perhaps, that equally favorable pre- 
sumptions, in pleading, do not attend the judgment of a foreign 
court as attend that of a court of a sister State, and has accord- 
ingly made an express allegation to avoid the difficulty. 

Two decisions which, though arising out of the interpretation 
of particular statutes, are valuable for the light which they throw 
on the question of the sufficiency of such an allegation as that 
contained in this plaintiff’s declaration, are those in the cases of 
Brownell v. The Town of Greenwich, 114 N. Y. 518, 527, and 
Fisher, Brown & Co. v. Fielding, 67 Conn. 91, 102, 103. In 
the first of these, a case submitted under the Code, the agreed 
statement was that the county judge “duly adjudged, determined 
and ordered” to a certain effect in certain proceedings, and coun- 
sel contended, as in the case at bar, that the facts giving the 
jurisdiction must be alleged and proven. The Court said: “The 
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expression ‘duly adjudged,’ as used in the statement for the sub- 
mission of this controversy, therefore, means adjudged according 
to law, that is, according to the statute governing the subject, 
and implies the existence of every fact essential to perfect regu- 
larity of procedure, and to confer jurisdiction both of the sub- 
ject-matter and of the parties affected bv the judgment, includ- 
ing the defendant. .A judicial officer has jurisdiction, when he 
has power to inquire into the fact, to apply the law and to pro- 
nounce the judgment. Any step in the cause or procecding be- 
fore him is necessarily the exercise of jurisdiction, and that step 
cannot be ‘duly’ taken unless jurisdiction exists. The final step, 
in particular, the mahing of the judgment, cannot be ‘duly’ 
taken unless all of the preliminary steps upon which it is based 
have likewise been duly taken.” 

Fisher, Brown & Co. v. Fielding, supra, was an action 
brought in Connecticut on a judgment obtained in England. 
The plaintiff simply averred that the foreign court “duly 
adjudged” that the defendant should pay to the plaintiffs, ete. 
Defendant demurred for want of allegations that the court in 
question had jurisdiction of the alleged action, or of the subject 
matter, or of the parties; or that the defendant had notice of the 
action, or was summoned to appear therein, or did in fact appear; 
or that there was any hearing or trial. On appeal, the Supreme 
Court of Connecticut said: 

“The plaintiffs’ complaint was drawn in the form authorized 
by the Practice Book (No. 169, p. 107) in actions on a foreign 
judgment. In actions on a domestic judgment, the authorized 
forms (Practice Book, No. 166 and No. 167, pp. 106, 107) state 
the fact, but not the manner of its recovery; but in declaring 
on the judgment of a foreign court, the approved averment is 
that such court, ‘in an action therein pending between the plain- 
tiffs and the defendant, duly adjudged that the defendant should 
pay to the plaintiffs’ the sum in qestion. No court can ‘duly’ 
adjudge such a payment, except in an action conducted in due 
course of Jaw. Due course or process of law, with respect to such 
a judicial proceeding, necessarily involves reasonable notice to 
the defendant of the institution and nature of the action, given 
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(unless this be waived), if he be a non-resident, by personal ser- 
vice within the jurisdiction, and a fair opportunity to be heard 
before a tribunal of competent jurisdiction. So much is due to 
every person from whom another seeks to recover in a judicial 
controversy before a court of justice. Pennoyer v. Neff, 95 U. 
S. 714, 733. 

“In the case of a domestic judgment, it is unnecessary to 
allege that these conditions have been fulfilled, because our law 
requires it, and it is to be presumed that the law has been obeyed. 
In respect to a foreign judgment, nothing can safely be taken 
for granted, and the Practice Book has therefore provided a dif- 
ferent form of complaint. 

“The Practice Act was designed to simplify our legal pre- 
cedure, and to abbreviate pleadings by the omission of all un- 
necessary allegations. The demurrer to the complaint, on the 
ground that it did not allege that the High Court of Justice, 
Queen’s Bench Division, Birmingham District Registry, had 
jurisdiction of the action, or of the parties, or of the subject- 
matter, nor that the defendant had notice of its pendency, or was 
summoned to appear, was therefore properly overruled: These 
facts were the indispensable conditions of a due adjudication by 
the foreign court; and whatever is necessarily implied is suf- 
ficiently pleaded. Nor was it cause of demurrer that the com- 
plaint did not state that any hearing or trial was had. The 
averment as to a due adjudication implied that there was a fair 
opportunity for hearing; and that the defendant could not com- 
plain that he did not avail himself of it.” 

See also Wakelee v. Davis, 50 Fed. 522, 523, (1892) where, 
expressly referring to Galpin v. Page (1873) and Wilbur v. 
Abbott (1880), and following Brownell v. Greenwich, it was 
said: “But in the eleventh and twenty-third paragraphs the 
plaintiff alleges that said judgment was duly given, made and 
entered by said district court, which, inasmuch as the defendant 
was shown to be a non-resident, was a proper and apparently 
necessary averment. * * * ‘The averment that the judg- 
ment was duly entered was a sufficient statement of the facts, 
under the New York practice, to impliedly allege jurisdiction. 
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* * * The denial by the defendant of this allegation raises 


an issue of fact in regard to the existence of jurisdictional facts.” 

The plaintiff in the case at bar alleges with far more direct- 
ness the matters which the court in the New York and Con- 
necticut cases held to have been averred by necessary implica- 
tion in the expression “duly adjudged.” 

One other argument advanced against the second count, is that 
the cause of action in the New Zealand court was joint and not 
joint and several, that only a joint judgment against all the 
defendants before that tribunal could have been correctly ren- 
dered, and that the judgment, inasmuch as it was not against 
all of the defendants jointly, is void upon its face. This, if 
erroneous at all, was a mere irregularity and not matter affecting 
the jurisdiction of the eourt, and therefore not now open to 
review. 

2. It does not appear from the, face of the declaration that 
the judgment of the New Zealand court was based upon the 
same original cause of action which is stated in the first count 
herein. Assuming that that judgment arose out of an entirely 
distinct transaction between the parties and that therefore the 
present declaration sets out beyond any question two causes of 
action, the second ground of demurrer cannot be sustained. Sec- 
tion 1259 of the Civil Laws of 1897 provides: “The plaintiff in 
a civil suit may unite several causes of action in the same com- 
plaint, when they all arise out of: 1. contracts, express or im- 
plied; or’ * * * (six other classes of actions are here 
named). “But the causes of action so united shall all belong to 
one only of these classes, and shall affect all the parties to the 
action, and shall be separatcly stated.” In our opinion an action 
on a judgment is, within the meaning of this statute, an action 
ex contractu, i. e., on the promise or contract implied by Jaw to 
pay the amount of the judgment. 1 Encycl. Pl. & Prae. 193; 
1 Chitty Cont. 23; 1 Parsons Cont. 7; 2 Bl. Com. 465; Freeman 
on Judgments (3rd Edition), §217; 2 Black on Judgments, 
§848; Johnson v. Butler, 2 Ia. 535; Moore v. Nowell, 94 N. 
C. 270, 271; Stuart v. Lander, 16 Cal, 378, 875; Childs v. 
The Harris Mfg. Co., 68 Wis. 232, 233. The first count is on 
an express contract, hence there is no misjoinder. 
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Defendants contend, however, that it sufficiently appears by 
inference from the averments of the declaration, and the plaintiff 
during the argument in this Court stated the fact to be, that 
the New Zealand judgment was rendered on the same cause of 
action now declared on in the first count. Even upon these 
facts the two counts have not been improperly joined. The 
plaintiff has simply stated his case in two different forms, and 
for the same reasons, no doubt, which ordinarily lead plaintiffs 
to allege two or more different counts describing the cause of 
action, e. g., because of uncertainty as to whether or not one or 
the other of the counts is capable of proof. He can, of course, 
and expects to recover on one only. The tendency of courts at 
present is to regard the judgments of foreign courts of record 
as being just as conclusive between the parties as those of domes- 
tic courts of record, and there seems to be, in this view, no good 
reason for holding that the original cause is not merged in a 
foreign judgment while holding that there is such merger in the 
case of a domestic judgment. In neither instance, it scarcely 
need. be noted, would there be any merger if the judgment was 
for any reason void, as, for example, for lack of jurisdiction in 
the court rendering the same, for such an alleged judgment 
would in fact not be a judgment at all. While, therefore, it may 
appear to be inconsistent for the plaintiff to aver both the agree- 
ment and the judgment, that consideration alone will not prevent 
the joinder of the counts. At common law inconsistent counts 
could be joined, and it is only by statute in some states that the 
procedure is prohibited. It is not uncommon to find in the same 
declaration two or more counts which are, strictly speaking, in- 
consistent and which cannot all be true at the same time; but the 
practice is well established and is, moreover, founded on good 
reasons. In the case at bar, if plaintiff fails to prove the jurisdic- 
tion of the New Zealand court, the position will be that the 
original cause of action will stand intact for lack of a valid judg- 
ment to absorb it; on the other hand, if he does prove the 
former judgment to be valid and binding against these defend- 
ants, he will recover on that and the original cause will be 
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deemed merged, The apparent inconsistency will have disap- 
peared. 

It would serve no good purpose to compel the plaintiff to 
bring an action first on the judgment and then, if that fails of 
proof, to bring a new action on the agreement. It is no hardship 
to the defendants to have both phases of the controversy disposed 
of in one action and it will further the ends of justice to permit 
this course to be followed. 

See 5 Encycl. Pl. € Pr. 319, 321; Barton v. Gray, 48 Mich. 
166, 167; Walsh v. Kattenburgh, 8 Minn. 101, 102; Snyder v. 
Snyder, 25 Ind, 401, 402. 

1. Non-joinder of parties defendant. Four or five persons 
other than those named as defendants in this action, were mem- 
bers of “the Company” and parties of the first part to the agree- 
ment sued on in the first count. The judgment declared on in 
the second count was rendered against three persons other than 
the present defendants. Is there a defect of parties defendant? 

The agreement sued on (quoting from it) “witnesseth: for and 
in consideration of the covenants, agreements and payments here- 
inafter named the parties of the first part for themselves individ- 
ually and the said Company collectively do hereby constitute and 
accept the said parties of the second part as partners as herein- 
after stated;” and then goes on to specify the details of the con- 
tract. As we construe this clause, it is in effect as though the 
language used had been, that for the consideration stated “the 
parties of the first part do hereby, jointly and severally, make, 
with the parties of the second part, the following agreement of 
partnership.” The contract made in the opening clause by the 
parties of the first part is joint and several, and the contract there 
made is that the details of which are specified in the succeeding 
clauses. If paragraph 4 stood entirely by itself, it would prob- 
ably be construed to mean that the members of “the Company” 
jointly were liable for the promise there set forth to give Har- 
rison certain stock upon the happening of a certain contingency. 
The paragraph, however, cannot, we think, be read by itself; it 
must be read in connection with the opening sentence above 
quoted, and if ~o understood the result is the finding that the 
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promise in question was a joint and several obligation on the part 
of the members of the company. This is the construction strong- 
ly contended for by the plaintiff himself. 

Turning to our statutes, Section 1222 of the Civil Laws of 
1897 provides: “It shall be necessary to join as defendants in a 
civil action all the joint and‘several, or joint makers of promis- 
sory notes, or drawers of drafts, bills of exchange or orders, or 
joint and several obligors, lessees, or parties of the first or second 
part to covenants, agreements and contracts, in suing for non- 
payment, non-acceptance, or non-fulfillment thereof, but it shall 
in no case be necessary to serve all the joint parties sued with 
process. Service of process upon one of several defendants at 
law, shall be legal service upon all for the purpose of appear- 
ance in court, and judgment may be entered against all such co- 
defendants thereon; provided, however, that no execution shall 
issue against the sole property of any joint defendant on whom 
process was not duly served as aforesaid.” Clearly the express 
language of this statute renders it necessary for the plaintiff to 
join as defendants all of the parties of the first part to the agree- 
ment sued on in the first count. It is, however, contended that 
the statute must be read as subject to an implied exception in 
the case of parties out of the jurisdiction of the court, on the 
ground that the statute is only declaratory of the common law 
rule on the subject and that at common law the exception named 
existed. If the exception referred to existed at common law,— 
it is unnecessary to say on this point whether it did or not— 
and if the statutory provision is to be construed as subject to the 
same exception, it can only be on the theory that the Legislature 
therein intended merely to declare the common law on the sub- 
ject without modification. That this was not the intention of 
the Legislature, however, is clear from the fact that under the 
terms of the statute a plaintiff may recover a judgment against 
all those jointly liable on a contract without having service made 
upon all of said partners who are resident within the jurisdiction. 
The latter certainly was not possible at common law. We know 
of no sufficient reason for declaring the statute subject to the 
exception contended for. 
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Judgment debtors are not within any of the classes named in 
section 1222. They are not “parties of the first or second 
part to * * * agreements or contracts,” that language re- 
ferring, we think, solely to those who have voluntarily entered 
into such agreements and not to those upon whom, though un- 
willing, the law casts an obligation to pay the amount of a judg- 
ment duly rendered against them. The requirements of that 
section, then, as to the joinder of all the parties, do not affect this 
branch of the case. It is the common law rule that applies. At 
common law, in an action on a judgment, it was necessary to 
join as parties all the living judgment debtors excepting only 
those out of the jurisdiction. U. S. v. Cushman, 2 Sumner 313, 
314; Gilman v. Rives, 10 Peters 298, 299, 300; 11 Encycl. Pl. 
& Pr. 1119, 1120. Any expression to the contrary in Bowler 
v. McIntyre, 9 Haw. 306, was obiter dictum. The common law 
rule, subject to the exception stated, governs in this case. The 
plaintiff must make all the judgment debtors parties defendant 
or show an excuse for not doing so. 

The New Zealand judgment having been recovered against 
seven only of the parties of the first part to the agreement, the 
foregoing decision will, in view of the provision of section 1259 
that “the causes of action so united shall * * * affect all 
the parties to the action” render it impossible, we think, for the 
plaintiff to join the two counts in one action. 

In our opinion, the demurrer was properly sustained upon the 
first ground, but not upon the other grounds. Accordingly the 
exceptions are overruled and the case is remanded to the Circuit 
Court of the First Judicial Circuit for such further proceedings 
as may be proper not inconsistent with the foregoing views. 

Robertson & Wilder for the plaintiff, who also appeared in 
person. 

Magoon & Thompson, Kinney, Ballou & McClanahan and 
H. A. Bigelow for the defendants. 
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THE HONOLULU RAPID TRANSIT AND LAND COM- 
PANY t. THE HAWAIIAN TRAMWAYS COM- 
PANY, Limited. 


ORIGINAL SUBMISSION. 
Susmirrep Marca 29, 1901. Decipep Aprit 25, 1901. 


Frear, C.J., GarsraitH anp Perry, JJ. 


By Act XVIII, Session Laws 1884, William R. Austin and associates 
were granted a franchise to build and operate for a period of 
thirty years “a single track street railway with all necessary 
curves, switches and turnouts or a double track street railway” 
along and over certain enumerated streets in the city of Hono- 
lulu. A time limit was fixed by the legislature for the commence- 
ment of the railway at one year and for its completion at three 
years. The time for completing the road was by subsequent Act 
extended to September 15, 1889. The Act extending the time limit 
provided “that said railway must be completed and equipped and 
ready for transportation of passengers,” etc.; within the time 
fixed and if not so completed “all rights hereby granted shall 
terminate and the franchise hereby granted become void and of 
no effect. Provided that for such portions of said road as shall at 
that time be completed and equipped as above required, the right 
herein granted shall stand and be of full force and effect.” 

Held: That the assignee of Austin having elected to construct, equip 
and complete a single track street railway within the time limit 
fixed by law has no right under the terms of the franchise to 
now construct a double track railway. 

The granting clause of the franchise to Austin and associates being 
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silent as to the motive power to be used in propelling the cars 
along said railway; held that it was intended by the legislature 
that only such motive power should be used as was at that time 
in general and common use by street railway companies, and that 
the right to use electric traction was not intended to be given, at 
least, if its use would add an additional servitude to the street. 

Section 3 of the Act of 1884 of the grant to Austin and associates 
reserved the right to give to one other corporation the right to 
use the tracks of said railway for a distance of 1700 feet on com- 
pliance with the conditions named therein, and did not grant to 
Austin and assigns an exclusive franchise for the use of the streets 
enumerated beyond the distance of 1700 feet. 

Assuming, but not deciding, that under Act 69, Session Laws 1898, the 
Honolulu Rapid Transit and Land Company has a valid fran- 
chise and that it can acquire the right to lay its track along 
King Street between Nuuanu stream and Thomas Square in the 
manner stipulated in the agreed facts: Held that under the agreed 
facts said company has the right to construct and operate its 
railway over said street. 


OPINION OF THE COURT BY GALBRAITH, J. 


The facts of this controversy as set forth in the submission 
signed by the parties thereto, are as follows, to wit: 


1. “That the said Tramways Company, as authorized by 
law, is operating a street railway or tramway in Honolulu in 
the Territory of Hawaii and occupies a single track with switches 
and turnouts on King street from the Waikiki road to a point 
near the government pumping station at Kalihi. Said Tram- 
ways Company proposes to lay a double track, other than the 
necessary turnouts and switches, along said King street and to 
operate thereon a tramway by electricity.” 

2. “That the said Honolulu Rapid Transit & Land Company 
is the lawful holder of a franchise granted to Clinton G. Ballen- 
tyne and others by Acts 69 and 70 of the Session Laws of 1898, 
and having reccived a petition from the majority of the owners of 
property on said King street asking it to lay a railway along said 


RAPID TRANSIT CO. v. TRAM. CO. 365 


street, and the Executive Council having consented thereto. for 
that portion of said King street lying between Nuuanu stream 
and Thomas Square, it proposes to lay such railway and to 
operate the same on said street between said points, the distance 
between said points being greatly in excess of seventeen hun- 
dred (1700) feet.” 

3. “That no act which could be construed as an act of accept- 
ance of the Act of 1890 was done by the Hawaiian Tramways 
Company, Limited, until after the expiration of the time limit 
set out in the Act of 1895.” 

4. “That in the month of June, 1899, the Hawaiian Tram- 
ways Company, Limited, notified the Minister of the Interior of 
its intention to lay a double track on all the roads covered by its 
franchise, and inclosed in the notification to the Minister of the 
Interior a statement of the proposed alignment of the double 
track on the streets and requested the Minister of the Interior to 
notify the company if he had any suggestions to make as to the 
grade or alignment. About the 25th of July, 1899, the Min- 
ister of the Interior replied to the Hawaiian Tramways Com- 
pany, Limited, stating that he had no objection to the laying 
of the proposed tracks and no suggestions to offer as to the grade 
or alignment, and the Hawaiian Tramways Company, Limited, 
thereupon proceeded with the work preparatory to laying the 
double track.” 

Following are the issues of law and fact: 

1. “Has the Hawaiian Tramways Company, Limited, the 
right to lay the double track along King street as above de- 
scribed?” 

2. “Has the Hawaiian Tramways Company, Limited, the 
right to operate a tramway by electricity?” 

3. “Has the Honolulu Rapid Transit & Land Company the 
right to lay a track on King street for more than 1700 feet?” 

The issues presented by this submission necessitate the inter- 
pretation of the grant of power and construction of the rights 


of these private corporations to the use and occupancy of a publie 
street in Honolulu. 
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By Act XVIII of the Session Laws of 1884, a grant was made 
to “William R. Austin and his associates and assigus or snch 
corporation as may be incorporated or organized by him or them, 
to construct, lay down, maintain and operate for the term of 
thirty years from the passage of this Act, a single track street 
railway with all the necessary curves, switches and turnouts or 
double track street railway through such of the streets mentioned 
in this Act * * * along and upon the following streets in 
the city of Honolulu,” ete. King street was one of the streets 
enumerated. The Hawaiian Tramways Company, Limited, is 
the successor and assign of William R. Austin. 


Scetion 3 of this Act reads as follows: 


“The Legislature of the Hawaiian Kingdom, or the Minister 
of the Interior when authorized thereto by the Legislature, may 
grant to one other corporation and no more the right to use, 
either of the aforesaid streets for a distance of 1700 feet and no 
more, upon the following conditions: that each company, person 
or corporation using the said track jointly shall pay an equal 
proportion for the construction and maintenance of the portion 
of the track so used jointly. This section shall apply to persons 
and companies as well as corporations.” 


It is provided in Section 6 of said Act that the work of con- 
struction of the said street railway should be commenced within 
one year from the date of the passage of the Act and should be 
completed within three years thereafter. Section 7 of the orig- 
inal Act of 1884 reads as follows: 

“A failure on the part of said William R. Austin, his asso- 
ciates and assigns or successors to comply with the provisions 
of this Act shall work a forfeiture of the right of way and of the 
franchise granted upon such streets as are not occupied by track 
at the expiration of three years.” 


This section was amended by Act XVIII of the Session Laws 
of 1886, so as to read as follows: 

“That the said railway must be completed and equipped and 
ready for transportation of passengers within two years, and if 
not so completed within the said two years then all rights hereby 
granted shall terminate and the franchise hereby granted become 
void and of no effect. Provided that for snch portions of said 
road as shall at that time be completed and equipped as above 
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required, the right herein granted shall stand and be of full foree 
and effect.” 


The time limit was subsequently extended to the 15th day 
of September, 1889, by Act XXIII, Session Laws of 1888. 

On the 14th day of November, 1890, an Act permitting the 
Hawaiian Tramways Company, Limited, to use electricity as a 
motive power, was approved, reading as follows: 

“Section 1. Permission is hereby granted to the Hawaiian 
Tramways Company, Limited, to use and maintain electric power 
for moving and propelling their cars and to carry such wires 
which may be necessary- therefor, over and along or under the 
highways and public roads and across lands and waters. 

“Section 2. The said permission is granted subject to the 
following conditions: 1—The said company shall not interfere 
with or impair the telephone service. 2—It shall erect and 
maintain its posts and lines so as not to interfere with the publie 
use of the streets, highways and public roads. 3—-Whenever 
its lines are laid underground the necessary excavations shall 
be immediately filled and the streets, highways and public roads 
restored to the condition in which they were before such excava- 
tions were made.” 


By Act 24 of the Session Laws of 1895 Section 2 of this Act 
was amended by adding paragraphs 4, 5, 6, 7 and 8. Paragraph 
4 of said amendatory Act reads as follows: 

4. “The authority granted by this Act to use and maintain 
electric power for moving cars must be made use of and the 
application of electricity for said purpose completed and put in 
good working order prior to January 1st, 1897, otherwise the 
authority conferred by this Act shall cease and determine on the 
date last named.” 

The other paragraphs of said Act provide conditions and safe- 
guards that must be observed and applied in utilizing electric 
traction. 

By Act 69 of the Session Laws of 1898 a grant was made to 
Clinton G. Ballentyne and others conferring the right “to con- 
struct, lay down, maintain and operate for the term of thirty 
years after the railway authorized by this Act shall have been 
commenced a railway, either single or double track, or partly 
single and partly double, with such curves, switches, turnouts, — 
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poles, wires, underground or overhead conduits, and such other 
appliances and appurtenances as may from time to time be 
necessary for the use and operation thereof, along and upon the 
following streets, roads and places in the District of Honolulu,” 
etc. The portion of King street described in the statement of 
facts is not enumerated therein. It is provided in said Act that 
“whenever the majority of the owners of property on any street 
or road in said Honolulu shall, in writing, petition said associa- 
tion and others to lay a railway in such street or road, and the 
Executive Council shall consent thereto, such railway may be 
laid thereon, and thereafter may be maintained and operated for 
the unexpired term of the franchise.” 

The following section enumerates the motive power that may 
be used in the operation of said railway. 

Section 6 of this Act provides in part as follows: 

“Authority is hereby conferred upon the said association and 
others to occupy the streets and use the tracks of the Hawaiian 
Tramways Company in accordance with the provisions of Section 
3 of Chapter 34 of the Laws of 1884, entitled ‘An Act granting 
to William K. Austin and his associates the right to construct 
and operate a street railroad upon certain streets in the city 
of Honolulu,’ provided that said association and others shall 
comply with the provisions and reqmrements of this section.” 
* * * 


2, * * * * X% * * * * 

“3. In the use of any portion of the tracks of the Hawaiian 
Tramways Company, the cars of the Hawaiian Tramways Com- 
pany or of the said association and others, shall not remain 
standing on the portion used jointly, but shall make only such 
stops as are required to take on and let off passengers.” 

The Honolulu Rapid Transit & Land Company is the suc- 
cessor and assign of the franchise and privileges granted to 
Clinton G. Ballentvne and associates, 

It will be necessary to construe and apply all of the fore- 
going legislative grants in answering the questions presented by 
the submission. 

The first question to he considered is—Has the Hawaiian 
Tramways Company, Limited, the right to lay a double track 
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along that portion of King street over which it has constructed 
and now operates a single track railway? It is conceded that 
said company has forfeited all rights to streets and portions 
thereof named in the grant that were not so occupied within the 
time limit as extended in the Act of 1888. 

It is contended by the Tramways Company that the grant to 
it gave the right and privileges to construct, lay down and 
operate a single track railway or a double track railway. That 
by the terms of the grant the option was left with it to determine 
whether or not it would lay a single or a double track and that 
this option might be exercised at any time within the thirty 
years life of its franchise, whenever its convenience or the public 
interests might require it; that the time limit fixed in the original 
grant set forth and extended in the Acts of 1886 and 1888, did 
not refer to the exercise of this option and only required the 
construction of a line of railway for the transportation of pas- 
sengers within the time fixed; that when the line was so con- 
structed the rights accompanying the grant became vested. In 
support of this contention the language of Section 4 of the Act 
of 1884 is cited: “Whenever the said William R. Austin,” ete., 
“shall elect to operate said railway or either of them in whole 
or in part by the use of an endless wire rope or cable,” ete., and 
other sections of said Act where the word “railways” is used. 
These citations can scarcely be said to support counsel’s claim 
when it is remembered that they are used in the original Act 
containing the grant to William R. Austin and his associates to 
construct a single or a double track railway. We cannot pre- 
sume that the legislature knew which the grantee would elect 
to construct. The use of the plural in this connection means no 
more than a recognition on the part of the legislature that at 
that time the grantee had a right to elect to construct a double 
track railway. Again it is contended that the time limit does 
not apply to the exercise of this option for the reason that the 
forfeiture provided for in Section 7 of the Act of 1884 only 
applies to “such streets as are not occupied by track” at the ex- 
piration of the time limit. Paragraph 7 of Section 6 as amended 


by the Act of 1886 prescribes “that the said railway must be 
24 
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completed and equipped and ready for transportation of passen- 
gers within two years, and if not so completed,” cte., the for- 
feiture attaches. The language of this section is clearly against 
the contention of the Tramways Company. Tt is within com- 
mon and general knowledge that a single track railway and a 
double track railway are two different and distinct things. The 
latter places a double servitude on a public highway. On some 
streets the one would be permitted while the other would not. 
This distinction was doubtless in the mind of the legislature 
when in the Act of 1886 it was prescribed that on some streets 
only a single track railway should be constructed. The word 
“completed” has a well defined meaning and its use in this last 
quoted section seems significant. The legislature is presumed to 
have known the meaning of the language used and to have had 
a clear and definite idea to express in the use of the phrase “said 
railway shall be completed,” ete. The word complete is defined 
as “wanting no part or element; perfect, whole, entire.”—Cent. 
Dict. vol. 2. Now if a street railway is completed when a single 
track line is constructed it does not require the addition of an- 
other track to make it perfect, whole, entire or complete. If 
the railway was not “completed” when the single track railway 
was constructed and operated then a forfeiture has already 
occurred and the franchise is void and of no further force or 
effect. Either position is fatal to the right claimed by the 
Tramways Company. 

The industry of counsel has cited many cases, but none of 
these are controlling authority. They all involve the construc- 
tion of the language of different grants of power; in each the 
language used both in the grant and in defining limitations and 
conditions must govern in determining the extent of the power 
given. 

Under the terms of the grant to the Tramways Company 
the option was given it to construct either a single or a double 
track railway on the streets named but whatever track was con- 
structed must have been “completed and equipped” on or before 
the 15th day of September, 1889. Under the terms of its grant 
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it had no power or authority to construct any further line of rail- 
way after said date. 

In reaching this conclusion it has not been necessary to invoke 
the well established rule relative to the construction of corporate 
charters requiring a strict construction against the grantee. The 
rule is expressed by the Supreme Court of the United States as 
follows: “By a familiar rule, every public grant of property, or 
of privileges or franchises, if ambiguous, is to be construed 
against the grantee and in favor of the public; because an inten- 
tion, on the part of the government, to grant to private per- 
sons, or to a particular corporation, property or rights in which 
the whole public is interested, cannot be presumed unless un- 
equivocally expressed or necessarily to be implied in the terms 
of the grant; and because the grant is supposed to be made at 
the solicitation of the grantee, and to be drawn up by him or by 
his agents, and therefore the words used are to be treated aa 
those of the grantee; and this rule of construction is a whole- 
some safeguard of the interest of the public against any attempt 
of the grantee, by the insertion of ambiguous language, to take 
what could not be obtained in clear and express terms.” Cen- 
tral Transport Co. v. Pullman Car Co., 189 U. S. 49; Charles 
River Bridge v, Warren Bridge, 11 Pet. 420, 544-548. 

The next question is—Has the Hawaiian Tramways Company 
the right to operate its railway by electricity? 

The grant to William R. Austin and associates was silent as 
to the motive power to be used in propelling the cars over the 
proposed railway, but Section 4 of the Act permits the grantee 
to use wire or rope cable operated by stationery engines as a 
motive power at any time he might elect so to do. From this 
fact it is argued that it was the intention of the legislature to 
give to Austin and his associates the right and privilege to take 
advantage of and to apply in the operation of its railway any 
and all improved devices in motive power that would enable this 
corporation to keep abreast of twentieth century progress and to 
enable it at all time to give what the public has a right to expect 
and demand—a modern, up-to-date street car service. That any 
other construction would be strained and unwarranted and would 
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be in effect to condemn the public to the use of “an antiquated 
car service” for the remainder of the term of the company’s 
franchise. This argument might appeal to the svmpathy or the 
civic pride of the court but fails to command the respect of its 
Judgment, especially in the light of the knowledge that this com- 
pany, by express legislative grant, had permission ‘“‘to use and 
maintain electric power for moving and propelling their cars 
and to carry such wires which may be necessary therefor, over 
and along or under the highways and public roads and across 
lands and waters” from the 14th day of September, 1890, until 
the 1st day of January, 1897, and that this privilege was not 
accepted and was permitted to lapse by non-user. 

The general rule is as follows: “It is, indeed, questionable 
whether the silence of the ordinance upon this point will not be 
construed to mean that such motive power only may be used 
as is in common use at the time of the enactment of the 
ordinance. There is reason for presuming that the parties con- 
templated only such a use of the streets as was at the time or- 
dinarily made by strect railway companies.” Elliott, Roads & 
Street Railways, p. 561; North Chicago City Ry. Co. v. Lake 
View, 105 TIl. 207. 

Although the idea that electricity might be brought into 
general use as a motive power may have heen familiar to the 
minds of the legislators in the year 1884, the time of the original 
grant to the Tramways Company, the court will take judicial 
knowledge of the fact that electricity had not at that time been 
brought into such general use. In the absence of clear terms 
indicating an intention on the part of the legislature that electric 
traction should be used by this company in propelling its cars 
along its track, we do not believe that we would be authorized to 
interpolate such an intention into the terms of the grant unless 
it were plain that such use would impose no additional servitude 
on the street. It is possible that a system of storage batteries or 
some new and improved electric motor appliance, not familiar to 
the court, might be substituted for the present motive power 
by the company. On this question we do not feel called upon to 
pass at this time. However we are clear that the company can- 
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not under the terms of its grant make use of electricity as a 
motive power if the same is applied by means of some of the well 
known systems now in common use, such as the overhead trolley 
system or the underground cable system for the reason that each 
of these systems would impose an additional servitude on the pub- 
lic street. The fact that in Section 4 of the Act of 1884 permis- 
sion is given to use a wire or rope cable operated by stationary 
engine demonstrates conclusively either one of two things—that 
the use of electric or other traction that would add an additional 
servitude to the street was not before the mind of the legislature 
or that it was not intended to give the right to use such traction. 
In any event this right cannot be successfully claimed under 
any implied power. The right if it exists at all must be based on 
a clear grant. 

It is a matter of general knowledge that electricity is a power- 
ful and dangerous force and that its use, especially on the public 
highway, should not be permitted unless guarded by proper and 
necessary restrictions. This purpose was plainly demonstrated 
by the legislature in the Act of 1895, amending the Act of 1884, 
giving the Tramways Company permission to use electricity as a 
motive power and the Act of 1898, granting the franchise to 
Ballentyne and associates. 

It is apparent that the Tramways Company did not consider 
that it had the right under the Act of 1884 or that of 1886, to 
use electricity as a motive power or at least that it felt great 
doubt on the subject, so much doubt, in fact, that it applied to 
the legislature in the year 1890 and was granted permission to 
use electric traction. We say that the company applied to the 
legislature for this additional grant, for under the rule an- 
nounced by the U. S. Supreme Court (139 U. S. 49, supra) this 
Act of 1890 is presumed to have been passed at the solicitation 
of the Tramways Company. Under the stipulation filed herein, 
the Tramways Company are claiming no rights under this Act of 
1890 or the Act of 1895 amendatory thereof, and we only refer 
to it in this connection for the purpose of showing that the 
company at that time, at least, entertained a doubt concerning 
the right so confidently asserted in this proceeding and for the 
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further purpose of showing a legislative interpretation against 
the right now claimed by the company. 

This brings us to the consideration of the last question in the 
submission: “Has the Honolulu Rapid Transit & Land Com- 
pany the right to lay a track on King street for more than 1700 
feet?” 

The question seems to and in fact does imply that said com- 
pany has the right to lay a track on King street for a distance 
of seventeen hundred feet and the point in controversy is con- 
cerning the existence of the right to lay a track for a greater 
distance. It will be recalled that in Section 1 of the Act of 1884, 
the Tramways Company was granted the right to lay a single 
or a double track railway on and along the streets enumerated 
therein and that said streets constitute the principal thorough- 
fares of the city of Honolulu. 

In Section 3 of said Act it is provided as follows: 

“The legislature of the Hawaiian Kingdom or the Minister 
of the Interior when authorized thereto by the legislature, may 
grant to one other corporation and no more the right to 
use either of the aforesaid streets for a distance of seventeen 
hundred feet and no more, upon the following conditions: that 
each company, person or corporation using the said track jointly 
shall pay an equal portion for the construction and maintenance 
of the portion of this track so used jointly.” 

Section 6 of the Act granting a franchise to the assignors of 
the Rapid Transit Company provides: 

“Ist. Authority is hereby conferred upon the said associa- 
tion and others to occupy the streets and use the tracks of the 
Hawaiian Tramways Company in accordance with the provisions 
of Section 3 of Chapter 34 of the Laws of 1884, entited ‘An 
Act granting to William R. Austin and his associates, ete. 

* * provided that the said association and others shall 
eee with the provisions and requirements of this section.” 

2d. Provides for the manner of making crossings over the 
tracks of the Tramways Company when necessary. 

“3d. In the use of any portion of the tracks of the ITawaiian 
Tramways Company, the cars of the Hawaiian Tramways Com- 
pany or of the said association and others shall not remain stand- 
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ing on the portion used jointly, but shall make only such stops 
as are required to take on and let off passengers.” 


It is conceded that the Rapid Transit Company is the “one 
other corporation” privileged as provided in Section 3 above 
quoted and is entitled to all rights reserved by said section as 
modified or enlarged by Section 6 of the Act of 1898. 

The claim is urged by the Tramways Company that by said 
Section 3 it was granted the exclusive right for the term of its 
franchise to the use of the streets enumerated in Section 1 of 
the Act of 1884, excepting only the right of the legislature to 
give one other corporation the right to use any one of said streets 
for a distance of 1700 feet and no more; that by this grant the 
exclusive right subject only to the above exception became 
vested when said streets and each of them were occupied by its 
railway and that this grant when accepted by the Tramways 
Company became a contract between the government and the 
company, the obligations of which are now inviolable by the 
courts as well as by the legislature. 

The authorities do not agree on the question of the power 
of legislatures to grant exclusive rights and privileges to private 
corporations even for a limited number of years. “There is some 
conflict in the decided cases,” says Elliott, “upon the question 
of the power of the legislature to grant an exclusive right to 
a street railway company to occupy and use a highway. The 
weight of authority is that the legislature cannot create a 
monopoly by granting an exclusive privilege, and this we regard 
as the sound doctrine.” Roads & Streets, p. 566 and cases cited 
in Note 1. f 

However much doubt there may be on the question where 
the terms of the grant are plain and show a clear intent on the 
part of the legislature to grant an exclusive franchise, no doubt 
or uncertainty can arise where the terms of the grant are am- 
biguous and uncertain. In such cases every presumption is 
against an exclusive grant. Under the rule of strict construction 
every ambiguity is construed against the grantee and in favor 
of the public. Section 3 is clearly ambiguous. The object and. 
purpose of the legislature in its enactment are not apparent on 
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first or even second reading. If it had been the purpose of the 
legislature to grant an exclusive right to the Tramways Com- 
pany we would naturally look to the first section of the Act, the 
granting clause of the charter for an expression of such purpose. 
We look in vain to that section for any word or phrase indicating 
an intent to make the grant exclusive. We are forced to the 
conclusion that it was not the purpose or intention of the legis- 
lature to give the Tramways Company an exclusive privilege 
to use the streets named for street railway purposes. 

It seems that the more reasonable construction is to hold that 
Section 3 was a limitation on the grant made in Section 1. That 
in it a right was reserved in the franchise granted or a condition 
was prescribed on which the grant was made. The right was 
reserved to the legislature, not to grant to another corporation 
the right to use the same streets with a separate line of railway, 
—it already had that right and had not parted with it—but to 
grant to one other corporation the right to use either of the 
“aforesaid streets,” i. e., the streets enumerated in Section 1 for 
a distance of 1700 feet only and in the same manner in which 
the Tramways Company was using the aforesaid streets, by 
having its cars drawn over the tracks of the Tramways Company 
on condition that it pay an equal proportion of the cost of con- 
struction and maintenance of the portion of the track “so used 
jointly.” If this construction gives expression to the real inten- 
tion of the legislature in enacting Section 3, it may be defended 
on the ground that it was at that time and is now a matter of 
common knowledge that some of the streets enumerated in Sec- 
tion 1 were so narrow that two tracks of railway laid parallel on 
them would occupy the entire street to the great annoyance and 
inconvenience of the public. As an illustration of this class of 
legislation we cite Massachusetts statutes of 1864, C. 229, per- 
mitting one street railway to use the track of another and the 
construction of this statute in Metropolitan R. R. Co. v. Quincy 
R. R. Co., 12 Allen 262. 

We are not called upon at this time and do not pass on the 
question whether the condition or reserved right in Section 3 is 
capable of enforcement on account of the failure to prescribe 
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any method for determining the amount of the “equal portion 
for the construction and maintenance of the portion of the track 
so used jointly,” or the manner and time of payment. It could 
in no event be held that the property of the Tramways Company 
could be appropriated by the Rapid Transit Company without 
making just compensation therefor. 

The right of the Rapid Transit Company to build its line on 
King street between Nuuanu Stream and Thomas Square is 
claimed under paragraph 11 of Section 2 of the Act of 1898, 
granting the franchise to its assignors, which reads as follows: 

“Whenever the majority of the owners of property on any 
street or road in said Honolulu shall, in writing, petition said 
association and others to lay a railway in such street or road, 
and the Executive Council shall consent thereto, such railway 
may be laid thereon, and thereafter may be maintained and 
operated for the unexpired term of the franchise.” 


It is admitted that a majority of the property owners along 
said proposed route have petitioned the Rapid Transit Company, 
in writing, asking it to lay a railway along said street, and that 
the Executive Council has consented thereto. 

The parties to this case have taken advantage of the provision 
of the statute authorizing the submission to the Supreme Court 
of any question of difference between persons that might become 
the subject of a civil action. This statute affords an expeditious 
method of settling litigation. By it, however, the parties pre- 
scribe the limits of judicial inquiry by the agreed statement of 
facts. The court is not bound nor expected to go beyond the 
questions raised by the parties. It is scarcely necessary to state 
that the public or any person not a party to the submission whose 
interests may be affected adversely are not precluded by the 
decision. It is not binding except on the parties who have had 
their day in court in regard to the questions decided. 

The opinion in this case is based on the construction of the 
several statutes hereinbefore quoted. The court is not called 
upon nor does it express an opinion on the question of the valid- 
ity of Act 69 of the Session Laws of 1898, nor on the effect of 
the passage of the Joint Resolution of Annexation, or the enact- 
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ment of the Organie Act thereon. The agreed facts state that 
the “said Honolulu Rapid Transit and Land Company is 
the lawful holder of a franchise,” ete. For the purposes of 
this submission and as between the parties hercto, we assume this 
statement to be true, and also that the Rapid Transit and Land 
Company had the power to acquire the right claimed in the 
manner provided in the statute and set forth in the agreed facts. 

It follows that the judgment of the court is, that question 
number one should be answered in the negative and that number 
two should be answered in the negative with the qualification ex- 
pressed in the opinion, and that question number three should 
be answered in the affirmative; and that this judgment is given 
without prejudice to any right the public may have in said street 
adverse to the parties to the submission or either of them. And 
it is so ordered. 

Kinney, Ballou & McClanahan for Rapid Transit Company. 

Holmes & Stanley and P. Neumann for Hawaiian Tramways 
Company. 
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Frear, C.J., Gatprarrn anp Perry, Jd. 


In a suit in equity brought to restrain respondents from interfering 


with water rights alleged to be appurtenant to certain land of the 


SEE YICK WAI CO. +. AH SOONG. 379 


complainants, held, that the burden is upon the complainants to 
establish by a preponderance of the evidence the rights claimed by 
them and that in this case such burden has not been successfully 
borne and that the evidence is too conflicting, uncertain and un- 
satisfactory to permit or justify a finding on the point in favor of 
the complainants. 

From time immemorial a dam, known as the Paaluhi dam, has been 
maintained at a cortain point across the Manoa stream, with a 
certain opening in said dam, however, as more particularly de- 
scribed in the opinion, the abject of such opening being to permit 
all of the water in the stream, except so much as is diverted under 
the circumstances by the ditch leading off from said dam, to flow 
on to irrigate other lands. Held, that the lands watered by the 
ditch just mentioned have no right, in times of drought, to close 
said opening or otherwise to divert through such ditch all of the 
water in the stream at that point, and that in such times the con- 
ditions at the dam and ditch must be permitted to remain the same 
as in times of plenty and tkat all must suffer accerdingly. 

Counsel fees paid to obtain the dissolution of a temporary injunction 
in an equity suit are recoverable as a part of the damages pro- 
vided against in the condition of a bond filed to secure the granting 
of such injunction. 

A court of equity in the original suit may, in its discretion, as against 
the complainants and principals in such bond, either assess and 
award the amount of such damages, or leave the parties to an 
action at law to recover the same, 


OPINION OF THE COURT BY PERRY, J. 


These are proceedings in equity, wherein it is prayed that the 
respondents be enjoined from interfering with certain water 
rights alleged to be appurtenant to certain lands of the com- 
plainants situate in Manoa Valley, Oahu. 

The complainants hold under lease about twenty-three acres 
of taro land on the Ewa side of the main Manoa stream and 
about two acres of taro land on the Waikiki side of said stream. 
The respondents hold under like tenure four or five acres of land 
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on the Ewa side of the stream and five or six acres on the Wai- 
kiki side thereof, all or nearly all of such land being taro land, 
and all being situate mauka of the complainants’ lands. 

From time immemorial two certain dams have been main- 
tained across the Manoa Stream. The one further mauka is 
called for the purposes of this case the Paaluhi dam and the 
other the Bishop dam, the office of the latter being to divert 
water to irrigate lands on the Ewa side of the main stream and 
of the former to divert water to irrigate lands on the Waikiki 
side. It is agreed by the parties herein that the lands of the 
complainants on the Ewa side of the stream are entitled to the 
water flowing in the ditch leading from the Bishop dam, this 
ditch being hereinafter called Ditch A, every night from 6 
P. M. to 6 a. M. and further on Mondays, Fridays and Saturdays 
from 12 o’clock noon to 6 r. m.; and, subject only to the claim 
hereinafter stated, it is undisputed in this case that the respond- 
ents’ lands on the Waikiki side of the stream are entitled at all 
times to the water flowing in the ditch leading from the Paaluhi 
dam, hereinafter called Ditch B. 

The complainants claim that their taro land on the Waikiki 
side known as the Elemakule land, is entitled to water indirectly 
from Ditch B, to wit, from the respondents’ patches known as 
the Napua land watered thereby and adjoining the Elemakule 
land on the mauka side, and that the respondents cannot law- 
fully divert the water from Ditch B back into the main stream 
or otherwise before the Elemakule land has been supplied. 
Respondents, on the other hand, absolutely deny that the Elema- 
kule land is entitled to any water from the Napua land or from 
Ditch B, and say that the ancient water right of the Elemakule 
land was from certain premises across the East Manoa road 
known as the Bill Bray land. 

The other main point in controversy in the.case is this: the 
respondents claim that the right of the Napua and other lands 
watered by Ditch B is to take from the stream at the Paaluhi 
dam all the water which such lands may require for irrigation 
purposes irrespective of whether or not much or little or any 
water is left to flow past such dam after such diversion; while the 
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claim of the complainants is that firmly imbedded in the stream, 
in the line and a part of the Paaluhi dam, are two large and 
well known rocks and that it has been the custom from time 
immemorial, and is the right of the lands watered by Ditch A, 
to have the space between the two rocks kept open so that a 
portion only of the water flowing in the stream above the dam 
may be diverted to the east side and the remainder flow on down 
the stream until it reaches the Bishop dam and is diverted into 
Ditch A. During the period of drought which immediately 
preceded and gave rise to the present litigation, the respondents, 
while apparently admitting the complainants’ right to water at 
certain times from Ditch A, nevertheless at all times, except 
when their (the respondents’) own lands were entitled to water 
from Ditch A, filled the gap between the stones just referred to 
and diverted practically all the water in the stream through 
Ditch B, thus effectually depriving the complainants of all water 
excepting only such,—an inconsiderable quantity—as reached 
the lower dam by seepage through the upper or through the 
banks of the stream. 

First, as to the water right of the Elemakule land. The bur- 
den is upon the complainants to establish by a preponderance of 
the evidence the right claimed by them. To review at length 
and in detail the evidence adduced, seems to us to be unneces- 
sary. Our conclusion is that the complainants have not estab- 
lished by a preponderance of the evidence that the land in ques- 
tion has acquired by prescription or otherwise the right to water 
from Ditch B through or over the Napua land occupied by the 
respondents. The evidence is too conflicting, uncertain and un- 
satisfactory to permit or justify a finding on this point in favor 
of the complainants. 

As to the respective rights of the parties at the Pasluhi dam. 
We find from the evidence that from time immemorial the open- 
ing between the two stones in the Paaluhi dam, as above men- 
tioned and as existing at the time this Court visited the locality 
last January, or an opening substantially like that just referred 
to, has been maintained by the parties interested in the water 
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rights at that point. Likewise we believe from the evidence 
that the Paaluhi ditch has been maintained from time immemo- 
rial substantially as it was at the time of said visit. Excepting 
only at very rare intervals, Manoa has always been a valley 
favored with a rainfall amply sufficient to mect the needs of its 
lands for purposes of irrigation, and the Paaluhi ditch, as also 
the main stream both above and below the Paaluhi dam, has 
had a supply of water sufficient for the lands irrigated thereby. 
There have been in times past occasions when the rainfall was 
not so plentiful and when as a consequence the supply of water 
in the stream was somewhat low. Credible evidence has been 
introduced which tends to show that whenever on such occasions 
attempts were made to close the opening in the Paaluhi dam 
and thus divert more than the accustomed proportion of water 
through the Paaluhi ditch, such attempts were met by forcible 
physical resistance on the part of lower landholders. It is un- 
disputed, however, that by far the most serious drought which 
has ever occurred in Manoa was that of 1900 which immediately 
preceded and gave rise to this suit. The attempts then made by 
the respondents to close the opening in the Paaluhi dam and to 
divert al) or nearly all the water in the stream through ditch B 
was promptly followed by the institution of these proceedings. 

The fact would seem to be, then, that prior to 1900 the 
droughts were of short duration and not severe enough to compel 
or lead to a definite test and settlement as to what the rights 
of the parties are at the Paaluhi dam when the water in the 
stream is insufficient to supply all the Jands dependent upon 
ditches B and A. While water has been plentiful, each has 
taken as much as he needed and allowed the remainder to flow 
on and no one has been injured by the acts of any of the 
others. Certainly there is no evidence from which we can find 
that the lands dependent on Ditch B have by adverse user 
acquired the right to take at any time all of the water in the 
stream at and immediately above the Paaluhi dam. On the 
contrary, we believe from the evidence that the respondents, 
representing those lands, have no right so to do or to alter sub- 
stantially the original and accustomed conditions at the dam and 
ditch. In times of drought, the dam and ditch must remain in 
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the same condition substantially as in times of plenty, and all 
must suffer accordingly. And this accords with natural justice. 
See Peck v. Bailey, 8 Haw. 672, 673, where Chief Justice 
Allen said, with reference to three auwais which led off from 
the Wailuku stream on Maui, “Kalaniauwai, Kamaauwai and 
the mill water course are entitled to all the water which has 
flowed in them from time immemorial. And if at any time 
there is a drought, and the water is diminished in the Wailuku 
river, these auwais will lose pro rata. The proprietors of the 
Kalaniauwai have no right to divert the water of the river so 
that the Kamaauwai and the mill water course will not have 
their usual flow. * * * The original purpose of these water 
courses was to supply kalo patches and the intention of the kono- 
hiki must have been to give all the kalo lands on this ahupuaa 
rights of water at all times when needed. Kalaniauwai has no 
priority of supply over Kamaauwai and the mill water course, 
because it was situated above them on the stream, and neither 
has Kamaauwai superior rights to the mill water course for the 
same reason; but all are entitled to their usual flow.” 

It is urged that the complainants’ contention with reference 
to the rights at the Paaluhi dam cannot be sustained, because 
enforcement of a decree in their favor would not be practicable. 
It is true that no accurate measurement of the quantity or pro- 
portion of the water flowing in Ditch B or in the stream past 
the dam has ever been made, and it is evident that such quantity 
and proportions vary at different times according to the quantity 
in the stream above the dam; but we see no inherent impos- 
sibility in continuing to do that which for a great many years the 
native Hawaiians have done, to wit, maintain the dam and the 
ditch in substantially the same condition as they were in Jan- 
uary last and in the time prior thereto. It is better to maintain 
existing rights as far as possible and substantially than to know- 
ingly alter them materially or to destroy some of them entirely. 

The respondents’ bill of costs, amounting in all to $107.00 
and allowed by the Circuit Judge, contains an item, “expenses 
dissolving injunction, $50.00.” In support of this item an 
affidavit was filed showing as we construe it, that respondents 
had paid their counsel the sum of $50.00 as a retainer for their 
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services in the case generally, and not especially for obtaining a 
dissolution of the temporary injunction. The decree requires 
the complainants to pay all the costs taxed at $107.00. If this 
item was allowed, as seems to have been the case, as an “actual 
disbursement” or “attorneys’ fees” under Section 1492 of the 
Civil Laws, then it was so allowed erroneously. See Willard 
v. Vincent, 18 Haw. 237. If, however, the order was intended as 
an assessment and award under the bond filed by complainants of 
damages suffered by the respondents in consequence of the issu- 
ance of the temporary injunction, the law applicable would be 
this: counsel fees paid to obtain a dissolution of the restraining 
order itself and irrespective of the main suit are damages directly 
and proximately resulting from the issuance of the injunction 
and are recoverable just as much as other costs, charges or 
damages to which the party might be put by reason of the 
restraining order. See 2 Sutherland, Damages, p. 64 et seq.; 
High on Injunctions, 1685 et seq.; 16 Am. € Eng. Eneyel. 
Law, 2nd ed., 467, 468. 

On the question of whether or not such damages may be 
assessed and awarded in equity, the authorities are not uniform, 
but we believe the better rule to be that they may so far as the 
complainants and principals on the bond are concerned, it being 
within the sound discretion of the court as to whether or not 
in each particular case it will itself dispose of the matter or 
leave the parties to an action at law. See Russell v. Farley, 
105, U. S. 433, 445, 446; Coosaw Min. Co. v. Farmers’ Min. 
Co. et al., 51 Fed. 107. 

The decree appealed from is reversed and the ease is remanded 
to the Cireuit Judge of the First Judicial Cirenit with instruc- 
tions to ascertain the amount of damage suffered by the com- 
plainants in consequence of the respondents’ wrongful acts and 
to enter a decree in accordance with his findings thereon and in 
conformity with the foregoing views. 

Peterson & Matthewman and W. O. Smith for the com- 
plainants. 

Robertson & Wilder for the respondents. 
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HAWAIT LAND COMPANY, Limited, » NETTIE L. 
SCOTT. 


APPEAL FROM District Covet, Norta Kona, Hawan. 


Susmirrep Marcu 18, 1901. DEOIDED APRIL 27, 1901. 


Frear, C.J., GALBRAITH anp Perry, JJ. 


In the declaration in an action to recover summary possession of land 
brought under Sections 1679 and 1680 of the Civil Laws, it is 
necessary to allege that the relation of landlord and tenant exists 
or hag existed between the parties, how such tenancy was created, 
whether by lease or by parol, and how it terminated, whether by 
efflux of time or by reason of a forfeiture or by a statutory notice 
to quit. 


OPINION OF THE COURT BY PERRY, J. 


This is an action instituted in the District Court of North 
Kona, Hawaii. Plaintiff’s declaration, incorporated in the sum- 
mons, is: “that the said defendant is in possession of six shares 
in the Hui Land of Holualoa 1 and 2 by virtue of a lease made 
between D. Kahao, attorney-in-fact for S. H. Petero, alias S. H. 
P. Kalawaiaopuna, and the defendant, dated June 25, 1895; 
which the said defendant holds said premises unlawfully and 
against the rights of the plaintiff. Wherefore the plaintiff asks 
judgment of this court for the possession of said premises and 
costs hereof.” Defendant demurred on the ground that “the 
complaint * * * does not set forth facts sufficient to main- 
tain an action,” and also filed a document intended evidently 
as a plea to the jurisdiction and reading: ‘Comes now defend- 


ant Nettie L. Scott by her husband and agent, M. F. Scott, and 
25 
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ahs the court to render judgment on the question of whether it 
should take cognizance of this action as set forth in the com- 
plaint.” Both the demurrer and the plea were overruled, and, 
after further proceedings, judgment was rendered for the plain- 
tiff. Defendant thereupon appealed to this court on the follow- 
ing points: “1. That the magistrate erred in overruling de- 
fendant’s demurrer and not requiring plaintiff to amend the 
complaint. 2. That the magistrate erred in ruling that the 
complaint set forth facts sufficient to confer jurisdiction in Dis- 
trict Courts. 3. That the magistrate erred in admitting evi- 
dence to establish facts not averred in the complaint. 4. That 
the magistrate erred in admitting evidence (documentary) copy 
without identification on certificate that the same was a copy.” 
The demurrer should have been sustained. The declaration 
is defective in several particulars. The action was evidently 
intended as one for the summary possession of land, under 
Chapter 106 of the Civil Laws of 1897; but the plaintiff has not 
averred sufficient facts to obtain the relief prayed for or to give 
the District Court jurisdiction. It is not alleged that the rela- 
tion of landlord and tenant exists or has existed between the 
parties to the action, how such tenancy was created, whether by 
lease or by parol, or how it terminated, whether by cfflux of 
time or by reason of any forfeiture or by a statutory notice to 
quit. All these are matters necessary to be sct forth in order to 
disclose a cause of action. 
The argument for the plaintiff is that in alleging in substance 
“that the defendant is in possession of the land in question 
which he holds unlawfully and against the right of the 
plaintiff,” he has fully complied with the requirements of the 
statute, and that the statute specifically provides that “no other 
declaration shall be recognized.” The same argument, based 
on the same statute, was advanced in Coney v. Manele, 4 Haw. 
154. With reference to it, the court, after quoting Sections 939 
(as amendcd) and 940 of the Civil Code (now Sections 1679 
and 1680 of the Civil Laws), said, at pages 156 and 157: “It 
is contended by the plaintiff's counsel that he was under no 
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necessity of setting forth in his complaint that the defendant in 
this case was a tenant of the plaintiff’s, or in what manner the 
defendant holds under the plaintiff, because the statute (Section 
940) enacts that the defendant ‘shall be summoned to answer 
the complaint of the plaintiff, for that the defendant is in pos- 
session of the lands or tenements, describing them, which he 
holds unlawfully, and against the right of plaintiff, and no other 
declaration shall be recognized’; and therefore it is argued that 
a simple declaration of illegal holding, without averring lease- 
hold or tenancy, is not only all that is required, but a farther 
declaration is not to be recognized. 

“But the whole gist of the complaint consists in the fact, 
that the defendant entered into the premises in some way as a: 
tenant. 

“The district magistrates have no right to try the titles in 
land, and only acquire a right in this case, if it is acquired at 
all, by reason of tenancy. The complaint in this instance differs, 
in no respect, from that used in an ordinary action of ejectment, 
and the magistrate on the face of it can have no jurisdiction; the 
lines quoted by plaintiff’s counsel apply to the whole enactment 
and are not to be taken as standing alone. 

“Now an ordinary summons in a common civil process 
spoken of in the same section above, sets forth the cause of 
action and describes it with sufficient particularity to apprise the 
magistrate of his jurisdiction and to apprise the defendant of 
what he has got to defend. It is, therefore, clear that the 
declaration in this case was not sufficient to give jurisdiction to 
the magistrate, and on that ground the complaint should have 
been dismissed. We hold that it is necessary to set forth in the 
complaint, the circumstances of the tenancy; how it was entered 
into; whether by lease or parole, when it terminated, and how; 
whether by efflux of time or by notice to quit, and this last is a 
complete illustration, for the tenant by parol must have had 
notice to quit of at least ten days, or, the magistrate will’ have 
no jurisdiction.” That decision is applicable to the case at bar. 
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Sce also Kaaihue r. Crabbe, 3 Haw. 766, 775, 776, and Jn re 
Hobron, Ġ Haw. 408, 409. 

The declaration could be greatly improved in other respects, 
as, for instance, by a more particular deseription of the land 
involved in the controversy. 

The third and fourth grounds of the demurrer need not be 
considered. 

The appeal is sustained, the judgment reversed and the cause 
remanded to the District Court of North Kona, Hawaii, for 
such further proceedings as may be proper in conformity with 
the foregoing views. 

Achi & Johnson for plaintiff. 

Andrews, Peters & Andrade for defendant. 


IN THE MATTER OF THE ESTATE OF ALINA, 
Deceased. 


APPEAL From CIRCUIT JUDGE, Firsr Circuit. 
SUBMITTED Apri 1, 1901. Dercwwep Arr 30, 1901. 


Frear, C.J., GALBRAITH anp Perry, JJ. 


Where an administrator has not faithfully performed the duties of his 
trust, his commissions may be disallowed either as a whole or in 
part, according to the circumstances of the case. 

Under the circumstances stated in the opinion, a disallowance of all 
of the administrator’s commissions held unjustifiable; a disallow- 
ance of $50. out of the total commissions of $243.40, ordered. 

A reasonable master’s fee, the payment of which is made necessary 


by the default of the administrator, may properly be charged 
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against such administrator as a part of the expenses of the litiga- 
tion. 

Under the circumstances of this case, an allowance of $75. to a master 
as his fee, held excessive; a fee of $25. allowed. 


OPINION OF THE COURT BY PERRY, J. 


This is an appeal from a decree of a Circuit Judge of the 
First Circuit, in Probate, disallowing the commissions of an 
administrator, amounting to $243.40, and charging him with a. 
master’s fee of $75.00. The facts are these: 

J. A. Magoon was appointed administrator with the will an- 
nexed of the estate of one Alina, deceased, on November 29, 
1886, and duly qualified as such administrator on the 7th of 
December following. On December 19, 1900, no accounts 
having been in the meantime filed by the administrator, one of 
the legatees under the will filed a motion in the matter of the 
estate of the said deceased, in Probate, that the administrator be 
ordered to file his accounts as such. On the same day the 
desired accounts were filed, covering the period from the insti- 
tution of the trust to the date of filing. Thereafter the accounts 
were referred to a master, who, after examination, presented & 
report wherein he called attention to the fact that no notice to. 
creditors had ever been published and that no vouchers were 
filed for any of twelve certain items of cash paid to the legatees 
and for their education and for minor expenses of the trust, 
amounting in all to $67.80. In all other respects the accounts 
were found correct in substance. Subsequently the court signed 
a decree, ordering, “first, that the said administrator be directed 
to publish in the newspapers of Honolulu the usual notice to 
the creditors of the estate herein as required by law; second, 
that the item of $243.40 credited by the said administrator in 
his accounts as filed to himself as commissions for the handling 
of the said etate, and for which he has presented no vouchers, 
be disallowed and that the said sum of $243.40 be credited to 
the said estate; third, that the said administrator be charged 
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with the sum of $75.00 as master’s fees.” From that decree the 
administrator appeals to this Court. 

On behalf of the appellant, it is contended that our courts of 
probate have not the power to disallow the commissions of an 
administrator in cases of mal-administration or of failure to per- 
form the trust. This question has been settled adversely to the 
appellant. Sce In re Estate of Akana, 11 Haw. 420, 422, 
where the Court said: “The commissions of the administrators 
are disallowed. The law is clear that statutory commissions are 
provided for the faithful and proper execution of trusts and 
where an administrator does not comply with the duties devolved 
upon him by his appointment he is not entitled to commissions.” 
See also In re Estate of Joseph Lazarus, 13 Haw. 242, where 
this same rule was recognized. Whether or not commissions 
should be disallowed, in whole or in part, is a matter to be de- 
termined by the court in view of the circumstances of each par- 
ticular case. A disallowance is ordered not as a penalty but 
because the services required have not been performed to that 
extent, and, therefore, the compensation is not due,—in other 
words, compensation is allowed only for services actually and 
faithfully rendered. 


Under the circumstances of this case, is the disallowance of 
all of the commissions justifiable? We think not. No objec- 
tions were made to the accounts or exceptions taken to the 
master’s report by the legatees. It is fair, then, to presume that 
the accounts contain a correct statement of receipts and expendi- 
tures; nor has any suggestion to the contrary been made by 
counsel for the appellees. The master, although remarking 
upon the lack of vouchers for the twelve items above referred 
to, does not find that the payments were not made as shown by 
the accounts, nor does he recommend their disallowance; nor 
were they disallowed by the Circuit Judge. The notice to cred- 
itors required by law was not published, no accounts were filed 
other than those now under consideration, and there was 
considerable unnecessary delay in closing the estate but 
upon the record, there is no reason to believe that there has 
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been any failure on the part of the administrator to comply with 
his duties in any other respect, or that any financial loss has 
resulted to the legatees, Under all of the circumstances of the 
case, we think that justice to the legatees and to the admin- 
istrator requires a disallowance out of the latter’s commissions 
of the sum of fifty dollars and no more. 

Simple interest should also be charged against the admin- 
istrator on the sum of $55.56 from April 1, 1892, at the rate 
current during the period, the said sum of $55.56 being the cor- 
rected balance on hand at that date and not since expended as 
will appear by the accounts when amended in conformity with 
this opinion. 

A reasonable master’s fee, the payment of which is made 
necessary by the default of the administrator, may properly be 
charged against the administrator as a part of the expenses of 
the litigation. See 3 Williams Ex. p. 2145; 11 A. & E. Encyel. 
Law, 2nd ed., pp. 1252, 1254; Blake v. Pegram, 109 Mass. 
541, 558; Aldridge v. McClelland, 36 N. J. Eq. 288, 292; 
Barhite’s Appeal, 126 Pa. St. 404, 407, 411. In the case at 
bar had the accounts been filed promptly and within the cus- 
tomary time, in all probability no reference to a master would 
have been required. It was the administrator’s neglect and 
delay and the consequent increase in the length of the accounts 
that rendered the reference necessary. The master’s fee, then, 
whatever it is in amount, should be paid by the administrator. 
We think, however, that the award of $75.00 made by the Cir- 
cuit Judge is excessive. A fee of $25.00 is all that in our 
opinion, the services rendered deserve or justify. 

The decree appealed from is reversed and the cause is 
remanded to the Circuit Judge of the First Circuit for such 
further proceedings as may be necessary in conformity with the 
foregoing views. 

Magoon & Thompson for the administrator. 

W. W. Thayer for the legatees. 
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C. J. FISHEL v. GEO. A. TURNER. 


APPEAL FROM CIRCUIT JUDGE, First Crrcurr. 
DUBMITTED DECEMBER 27, 1900. Decipep May 8, 1901. 


Frear, C.J., GALBRAITH, J., anD H. A. Bicerow, Esq., or THE 


BAR, IN PLACE OF PERRY, J., DISQUALIFIED. 


a Circuit Judge of one Circuit may enforce specific performance of w 
contract to convey land situated in another Circuit. 

The memorandum or note required by the statute of frauds to be in 
writing may be in the form of one or more receipts or letters. 
Parol evidence is admissible to locate the land referred to in the 

written memorandum of the contract. 

When the terms of a contract within the statute of frauds are set 
forth in several writings all of which are signed by the party to 
be charged, such writings need not refer to each other, It is 
sufficient if they all refer to the same transaction as shown by 
internal evidence and coincidences through inspection and com- 
parison. 

Where the evidence shows a complete contract all the proved terms of 
which are in writing signed by the party to be charged, it is not 
to be presumed that there were other terms not found in the 
writing. 

A contract to convey may be enforced though the form of the deed is 
not specifically agreed upon, and though the wife of the vendor is 


not bound to release her inchoate right of dower. 
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OPINION OF THE COURT BY FREAR, C.J. 


(Galbraith, J., dissenting.) 


This is a suit in equity for specific performance of an agree- 
ment to convey certain lands situated at Olaa in the island of 
Hawaii. 

The defendant first moved to dismiss the cause on the ground 
that the subject matter of the suit was without the jurisdiction 
of a Circuit Judge of the First Circuit, because the land in 
question was situated in the Fourth Circuit. This motion was 
properly overruled. Under our statutes a Circuit Judge of one 
Circuit may entertain jurisdiction of a suit of this nature 
although the land in question is situated in another Circuit and 
although service is made, as was the case here, upon the defend- 
ant in such other Circuit. Malani v. Alapai, 13 Haw. 193. 
Irrespective of the statute a Circuit Judge of dne Circuit would 
have jurisdiction in a case of this kind if service was made in 
sucu Circuit, though the land were situated in another Circuit, 
for the court would have merely to enforce performance against 
the person and would not be required to act upon the land at all. 

The defendant next demurred on several grounds. The de- 
murrer was submitted without argument and was overruled. 
No reason for sustaining it has been called to our attention. 

Lastly the defendant answered, setting up as his only defense 
the statute of frauds, and the vital question in the case is 
whether there was a sufficient memorandum or note of the 
agreement in writing signed by the party to be charged. The 
Circuit Judge after a hearing on the evidence ordered specific 
performance. 

The plaintiff proved that in the early part of November, 1897, 
at Hilo, Hawaii, the plaintiff agreed to purchase of the defend- 
ant and the defendant to sell to the plaintiff, for $1,000 plus $3 
per acre, lots 355, 356 and 357 in the Olaa Coffee Reservation, 
the conveyance to be made upon the defendant’s obtaining a 
deed or patent of the land from the government. The defend- 
ant had not then applied for the land but as he had at that time 
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only 60 acres, or more accurately 59.06 acres, he was entitled 
under the law to apply for 140 additional, or more accurately 
140.94, the area of the lots in question. The parties seem to 
have spoken of these tracts in round numbers as the 60 and 140 
acre tracts respectively. The defendant afterwards applied for 
the land and in due time obtained a patent therefor. The plain- 
tiff made payments from time to time on account of the pur- 
ehase price as requested by the defendant until he had paid 
$1,138.64 and finally, when the defendant had obtained the 
patent, tendered him the balance and asked for the deed. This 
the defendant refused to give because the plaintiff would not 
assume or guarantee a certain debt owing by the defendant’s 
wife to certain creditors in San Francisco—a matter wholly dis- 
eonnected from the land transaction. 

The agreement as above set forth was proved by undisputed 
evidence. The defendant introduced no evidence. He relied 
entirely on the assumed inability of the plaintiff to show a com- 
pliance with the statute of frauds. Under our statute the con- 
sideration need not be set forth in the writing. There being no 
evidence that the contract contained any other terms than those 
set forth above and the consideration not being required to be 
set forth in writing, the question is whether the terms above 
mentioned other than the consideration were put in writing and 
signed by the defendant. The contract itself need not be in 
writing. It is sufficient if there is some memorandum or note of 
it in writing. This may be made afterwards. It may be in the 
form of one or more receipts or letters. 

On November 8, 1897, the defendant gave the plaintiff a 
receipt as follows: 


“$994.30, Nov. 8th, 1897. 
Received from Chas. J. Fishel Two Hundred and Ninety- 
four & 30-100 Dollars % purchase price Lots 355, 356 & 357 


Olaa, as per agreement. 
(Sig.) Gro. A. Turner.” 


This would be a sufficient memorandum (see Studds v. Wat- 
son, L. R. 28 Ch. Div. 305) but for the fact that the evidence 
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shows that there was one term (other than the consideration) 
not set forth, namely, that the deed was to be given only when 
the patent was obtained. But this term is found in a letter tc 
the plaintiff signed by the defendant dated January 27, 1898, 
containing the following language: 

“Well now about land matters, I have just been up to see 
Mr. Baldwin in regard to it, and he has promised to go up to 
the place some time this week and look at it and the nursery I 
have started, and if I have the amt. cleared, and the nursery 
looks as though I mean business, there will be no difficulty. He 
has given me to so understand. The balance of purchase price 
on the two lots will be, on my 60 acres $270.00, on your 140 
$315.00, making a total of $585.00. This amt. has to be paid 
upon application for a clear title deed. Will make the applica- 
tion for it just as soon as you can arrange it for me to do so. 
If you forward the amt. per next “Kinau” will arrange every- 
thing so as to cause no delay. Will see Mr. Peck as soon as he 
comes in town, probably Saturday, as he generally comes in the 
last of the week when he comes at all. Will execute deed to 
you, the moment I receive same from the Gov’mt.” 

There is much reason to believe that this porticn of the letter 
of January 27 is in itself a sufficient memorandum—on the 
theory that the land, “your 140” acres, which is the only mat- 
ter, other than the consideration, as to which there could be any 
doubt, could be identified or located by parol evidence. For, to 
what land could the defendant have referred but to the only 
land that so far appears would answer the description of “140 
acres,” “your” land, land for which a patent was to be obtained 
by the defendant from the government and which the defendant 
had agreed to sell and convey to the plaintiff? But if there is 
any doubt upon this point, all that is required is to connect this 
letter with the receipt of November 8, in which the lots are 
specificially described. 

The general rule ig that in cases of this kind detached un- 
signed writings in order to be connected with signed writings 
must be referred to in the signed writings, but that if all the 
writings are signed it is sufficient if they all refer to the oral 
agreement, and that whether they do refer to the same oral 
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agreement or transaction may be determined by internal evi- 
dence and coincidences, through inspection and comparison. 
Thayer v. Luce, 22 Oh. St. 62. 

Attention has already been called to the fact that the letter 
gives the area of the land as 140 acres; that it speaks of it as 
“your” land; that it indicates that it is land for which a patent 
is to be obtained from the government and land which the 
defendant had agreed to sell to the plaintiff, all which is found 
to be true of the land mentioned in the receipt. Further, the 
letter and receipt are two of a series of letters and receipts all of 
which are more or less interwoven by references to each other or 
to the same matters which appear to be connected with this land 
or transaction, and there is no other land or transaction in evi- 
dence to which they could be taken to refer. These receipts and 
letters are dated Nov. 8 and 16, and Dec. 16 and 18, 1897, Jan. 
24 and 27, Feb. 10 and May 16, 1898. Among the matters and 
persons thus referred to are the “land,” the “coffee land,” the 
“purchase price,” “% agreement,” “Olaa,” “my 60 acres,” the 
clearing of the land, the time required for clearing, the making 
of a nursery, Mr. Baldwin, agent for government lands at Hilo, 
Mr. Peck, through whom the balance of the purchase price was 
tendered, &c., &e. For instance, in this very letter of January 
27 the defendant referred to Mr. Baldwin and wrote in connec- 
tion with the 140 acre tract that he would see Mr. Peck, and 
in the next letter he wrote that he had seen Mr. Peck and that 
the latter handed to him “the enclosed paper which Mr. Bald- 
win made out for him showing amt. paid on Olaa lots, also amt. 
due,” &e. And “the inclosed paper” begins: “Geo. A. Turner, 
Olaa Lots. Paid $294.30,” which is the amount of the receipt 
of November 8. The fact that there was no evidence of any 
other land transaction between these parties also supports the 
view that these receipts and letters refer to the transaction in 
question. See Beckwith v. Talbot, 95 U. S. 289; Lerned v. 
Wannemacher, 9 Allen 412. Sce also in addition to cases supra 
on this general subject, Cave v. Hastings, L. R. 7 Q. B. D. 125; 
Long v. Millar, L. R. 4 C. P. D. 450. 
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There may, of course, have been other terms in the oral con- 
tract of which there is no evidence and which are not set forth 
in any of the writings signed by the defendant, but that may 
be so theoretically in any case. Proof having been made of 
sufficient terms to constitute a complete contract and all such 
terms being found in writings signed by the defendant, it is in- 
cumbent on the defendant to show that there were other terms 
not embodied in the writings, if he relies on that as a defense. 
There were, it is true, other matters referred to in some of the 
letters in question and in several other subsequent letters but 
there is nothing to indicate that they had anything to do with 
this transaction. On the contrary the indications are that they 
were entirely distinct. It is true also that it does not appear 
what, if any, agreement was made as to the form of the deed to 
be given or as to whether the defendant’s wife was to join in the 
deed. In the absence of evidence to the contrary the inference 
would be that nothing was said as to these matters. This, how- 
ever, would not prevent the enforcement of specific perform- 
ance. The form of the deed in such case would be determined 
by the law and of course the wif. could not be .-mpelled to join 
but the husband might be compelled to convey as far as he 
could, at the plaintiffs option. As matter of fact the decree 
was merely that the defendant should convey “his right, title 
and interest” in the property in questiou. Presumably the 
plaintiff is satisfied with this. His counsel doubtless drafted the 
decree and he does not appeal from it. 

The decree appealed from ordering specific performance is 
affirmed. 

Hatch & Silliman and J. A. Magoon for plaintiff. 

F. W. Hankey for defendant. 


DISSENTING OPINION OF GALBRAITH, J. 


I am not able to assent to the doctrine announced in the 
majority opinion particularly that concerning the principal and 
last proposition discussed i. e. the sufficiency of the memoranda 
recited to take the agreement out of the operation of the statute 
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of frauds. ‘This opinion forcibly illustrates the simplicity and 
effectiveness of a system of “inference, reference and compari- 
son” in revivifving and reanimating an uncertain and indefinite 
contract and also shows how the operation of the system results 
in setting aside and annulling a statute by a judicial decision. 

The statute provides that “No action shall be brought and 
maintained” * * * «Upon any contract for the sale of 
lands, tenements or hereditaments, or of any interest in or con- 
cerning them.” * * * “Unless the promise, contract or 
agreement, upon which such actions shall be brought, or some 
memorandum or note thereof, shall be in writing, and be signed 
by the party to be charged therewith,” ete. (Civil Laws 1897, 
Sec. 1314.) 

It is not contended that the contract sued on was in writing 
but it is held that the memoranda recited are-suflicient to take 
it out of the operation of the statute. In other words that while 
the contract is of such a character that it is incapable of enforce- 
ment on account of this statute the receipt and the letter con- 
tain all the essential elements of the contract and are sufficient 
to authorize the court to order specific performance of the con- 
tract in spite of the statute. 

The correctness of this decision must be determined by the 
law as announced by the authorities. 

“The general rule is that the memorandum must contain all 
the material terms of the contract.” Brown, Statute of Frauds, 
p. 71. 

The memorandum relied on “must contain such words as will 
enable the court, without danger of mistake, to declare the 
meaning of the parties. It must obviate the necessity of going 
to parol testimony, and relying in treacherous memory, as to 
what the contract itself was.” Searritt v. St. John’s M. E. 
Church, 7 Mo. App. 178. 

Another test is, “If specifie performance is sought, the terms 
of the contract must appear with sufficient certainty to enable 
the chancellor to make a definite decree.” Oakman v. Rogers, 


120 Mass. 214. 
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The United States Supreme Court says, “Unless the essential 
terms of the sale can be ascertained from the writing itself, or 
by reference in it to something else, the writing is not a com- 
pliance with the statute; and, if the agreement be thus defective, 
it cannot be supplied by parol proof, for that would at once 
introduce ‘all the mischiefs which the statute was intended te 
prevent.” Williams v. Morris, 95 U. S. 456, 

I take it that the members of the court practically agree as 
to the law governing in this case and that the principal point of 
difference is as to the proper application of the law to the facts. 

Now what was this alleged oral contract between plaintiff and 
defendant relative to the sale of the land? The plaintifi’s state- 
ment of the nature and contents of the agreement in his direct 
examination was as follows: “I was up in Hilo a year ago last 
November to look after some coffee lands, and one day, walking 
out with Mr. Turner, he spoke about different subjects. At last 
he spoke about coffee lands and I told Mr. Turner I had about 
160 acres of land up there and was looking for more. And Mr. 
Turner said that he had 60 acres of land there under Right of 
Purchase Lease and that he would be willing to sell his 140 
acres provided he could get sufficient money to improve his 60 
acres; he would be willing to sell his application for 140 acres 
provided he could get sufficient money to improve his 60 acres 
first which he was in duty bound in different conditions to the 
government; and I asked him what he would take for his 140 
acres and he said he didn’t know. T said “will you take 
$1,000. for it.” I told him at the time that I had to pay $1,500. 
for 160 acres. And he said “yes I will take $1,000. provided 
you pay for the land.” That made $1,420. all told. We 
agreed upon that and a few days after I went to his office and 
gave Mr. Turner $294.30 and Mr. Turner gave me this receipt.” 
The receipt reads as follows: 

“$994.30, Nov. 8th, 1897. 

Received from Chas. J. Fishel Two Hundred and Ninety- 
four & 30-100 Dollars % purchase price Lots 355, 356 and 
357, Olaa, as per agreement. 

(Sig.) Gro. A. Turner.” 
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The plaintiff further testifies that Olaa is in Hilo while the 
records show it to be in Puna. 
On cross-examination the plaintiff testifies as follows: 


“ 


. Have you ever had possession of that land, Mr. Fishel? 
“A. No sir. 

. Under this contract? 

“A. No sir. 

. Have you ever seen it? 

“A. No sir, I have not seen the land. 

“Q. When was the contract made between you and Mr. 
Turner? 

“A. In the month of November, 1897. 

. Was that contract in wnting? 

“A. In the shape of a reccipt. 

“Q. In the shape of which receipt? 

“A. The shape of the first receipt, $294.30, the first pay- 
ment.” * * * also 

“Q. What were the terms of payment, were they in writing” 
or oral? 

“A. Oral, and the receipt, that is all.” (See transcript of 
testimony.) 

T don’t know, from this testimony. whether Turner agreed to 
sell and Fishel to buy 140 acres of land, that Turner did not 
own, or whether it was only the right to apply to the government 
for title to the 140 acres that was the subject of the agreement. 
If this last be true the court is not ordering specific performance 
of the contract made by the parties and if the former the agree- 
ment is not capable of being enforced. 

There is nothing in the original agreement by which the 
court or any one else can determine with certainty whether 
Turner owns 200 acres, 140 acres or 60 acres, nor by what title 
he holds the land outside of the 60 acres held by right of purchase 
lease, nor where what he does own is located. Fishel says that 
he told Turner that “he had 160 acres of land up there” and 
Turner said that “he had 60 acres of land there.” Whether 
“up there” and “there” refer to Hilo, Puna, Kona, Hamakua 
or to any place on the earth or above the earth the terms of the 
contract do not enlighten us. 

What reference does the agreement make to “Lots 355, 356 
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and 357 Olaa,” or in what way does the receipt identify the 
original agreement? There was nothing in the agreement, as 
given by Mr. Fishel, about obtaining a Patent, nor any thing 
from which one could infer that the title to the 140 acres—the 
subject of the contract—was at that time in the government. 
Turner referred to it as “my 140 acres” and Fishel did the same 
when he asked what will you take for “your 140 acres.” Again 
no time being specified for the payment of the purchase price 
or the delivery of the deed. The presumption would arise that 
the deed was to be executed and delivered at once or within a 
reasonable time from the date of the contract and that all of the: 
purchase price would be paid in cash on the delivery of deed- 
We learn from the opinion of the court that this was not the 
fact: that the purchase price was to be paid as Turner might de- 
mand it and that a deed was not to be delivered until after a 
patent for the land was issued to Turner at some indefinite and 
uncertain date in the future. 

The opinion of the court says that “If all of the writings are 
signed it is sufficient if they all refer to the same oral agree- 
ment, and that whether they do refer to the same oral agreement 
or transaction may be determined by internal evidence and coin- 
cidences, through inspection and comparison.” What “internal 
evidence” there may be in this receipt or the letter of January 
27th to connect the one with the other, or either or both with 
the original agreement, I have been unable to discover either by 
inspection or comparison. I am led to the conclusion that it is 
absolutely necessary to resort to parol testimony in order to 
connect them. 

It is doubtful if the terms of the original agreement as testi- 
fied to by a plaintiff are sufficiently definite and certain to be 
the subject of a decree of specific performance in a court of 
equity provided they had been reduced to writing and signed by 
the party to be charged. This being true it is very difficult to 
understand how the court can take the receipt and letter—less. 
definite and certain than the original agreement—and figure 


out an enforcible contract. It is clear to my mind that the re- 
26 
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ceipt and letter do not contain all of the essential elements of 
the contract or of any contract; that considering these alone the 
chancellor cannot, without danger of mistake, make a definite 
decree; that to enable the court to figure out the terms of an 
intelligible contract a resort must be had to parol testimony to 
supply some of the material terms thereof and that to permit 
this is to permit the continuance of the very evil that the stat- 
ute of frauds was intended to prohibit and remedy. 

I am firmly convinced that the decree of the Cireuil Court 
appealed from ought to be reversed and the bill dismissed. 


THOMAS CHRISTLEY v. J. A. MAGOON and EMMELINE 
M. MAGOON. 


ÅPPEAL FROM Crircuir JUDGE, First Crrcvrir. 


Susmitrep DECEMBER 26, 1900. Decipep May 21, 1901. 


Frear, C.J., GALBRAITH J., anD Circum Jupae Eprxes, IN 
i PLACE OF Perry, J., DISQUALIFIED. 


Deed held to have been procured through undue influence—as shown 
by the existence of the confidential relationships of attorney and 
client and principal and agent between the parties, the mental 
weaknesses of the plaintiff and the inadequacy of the consideration. 

Acts held not to show acquiescense or ratification when done while 
the influence of the defendants over the plaintiff continued though 
after the termination of the relationships of attorney and client 


and principal and agent. 
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Failure of the grantor to tender to the grantee before suit what the 
grantee had paid to or on account of the grantor under the agree- 
ment, cannot be relied on when the question was not raised in the 
lower court and when the grantor alleged in his bill that he had 
requested an accounting which had been refused, had prayed for 
an accounting and the grantee had received rents and profits and 
it did not appear how much the grantee had paid for or on account 
of the grantor, and the grantor had offered at the hearing in the 
lower court to pay whatever the grantee had paid on hig account. 

Under the circumstances the grantee under a deed obtained through 
undue influence is declared to be a trustee for the grantor and 
ordered to convey the property to him subject to leases made after 
the execution of the deed. 


OPINION OF THE COURT BY FREAR, C.J. 


This is a suit to cancel a deed, dated November 2, 1898, from 
the plaintiff to the defendant Emmeline M. Magoon, of 2.47 
acres of land on the easterly side of Fort street between School 
and Vineyard streets in Honolulu. The consideration named in 
the deed is $10,000 but the real consideration was an oral 
promise to pay the plaintifi’s debts amounting to about $4,000 
and a written promise of both defendants to pay him $75 a month 
for the remainder of his life. The debts were in fact paid though 
a large portion of them not until after the commencement of 
this suit. 

The grounds relied upon are fraud and mistake. In our opin- 
ion the decree appealed from granting the relief prayed for 
should subject to the modification hereinafter mentioned 
be affirmed on the ground that assuming that the defend- 
ants intended to act fairly and justly towards the plaintiff in the 
transaction and thought they did so, yet considering their rela- 
tions to him and influence over him, his weaknesses, and the 
nature and amount of the consideration, the transaction was one 
that equity cannot uphold. It will not be necessary to review 
at length the voluminous testimony and lengthy briefs, all of 
which we have carefully examined. 
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For two years immediately preceding the execution of the 
deed and at the date of the deed the defendant J. A. Magoon 
had been and was the plaintiffs agent in respect of the property 
in question. He collected rents, prepared tax returns, paid 
taxes, kept accounts and from time to time rendered statements 
thereof. He also advised him as to special matters of business 
as they arose in connection with this property, such as the erec- 
tion of buildings, the sale of personal property, and advanced him 
some money. During this period the said defendant, who was 
an attorney at law, also acted for or advised the plaintiff profes- 
sionally on various occasions, as with reference to a claim arising 
out of the construction of a building upon this land, an assault 
and battery on the plaintiff, the obstruction of a right of way 
claimed to be appurtenant to this land, the possibility of the 
plaintiff’s obtaining a divorce from his wife, and drafting deeds 
and leases. Just in what capacity he intended to act is not alto- 
gether clear in every case—whether as agent, attorney at law or 
as a friend. During this period he was the only one employed 
as agent or attorney by the plaintiff. At the time of the trans- 
action in question he was acting as plaintiff’s agent in relation to 
this property and had just advised and assisted him as to pub- 
lishing notices that he, the plaintiff, would not be responsible 
for debts contracted by his wife and offering his personal prop- 
erty for sale and his real property for lease and was acting as 
his attorney in drafting a lease of a portion of the property and 
he acted as his attorney in drafting the deed in question. He 
and his wife, the defendant Emmeline M. Magoon, occasionally 
visited the plaintiff at his home after office hours as was their 
wont with respect to a number of Mr. Magoon’s clients and took 
much interest in the plaintiff and performed various acts of 
kindness towards him. Mr. Magoon is an attorney at law and 
agent or trustee of much experience in land transactions. 

The plaintiff is a Welshman some sixty years of age. He is 
a carpenter by trade and a good workman at that. He also car- 
ried on a small dairy and poultry business on the land in ques- 
tion, where his home was, and seemed to do pretty well at that. 


CHRISTLEY v. MAGOON. 4.05 


But he had had little education and is somewhat deficient in his 
knowledge of English though he reads newspapers and books to 
some extent. His mind works slowly. He is somewhat dull and 
simple. He is forgetful. He not infrequently stops suddenly 
in conversation before finishing what he has to say and forgets 
what he was talking about or begins to talk on some discon- 
nected subject. He has little confidence in himself in business 
matters and is very trustful of others, and has for many years 
entrusted the management of his property to others. He has 
little idea of values and is no match for a business man. He had 
had a hard time for some years prior to selling his property. He 
worked in connection with his trade and his dairy business often 
from two or three o’clock in the morning until late at night. 
He suffered from sleeplessness and rheumatism. He was worried 
over his business and over his property and the demands of his 
tenants for repairs. He experienced much domestic trouble after 
his marriage in 1893 and occasionally in temporary fits of ex- 
citement or despondency greatly abused his wife, for which he 
would appear penitent afterwards. Finally his wife with their 
young children left him in July, 1898. All these troubles 
greatly discouraged him and made him very irritable at times. 
The property in question had been purchased by the plaintiff 
with his earnings in lots from time to time and was his all. Part 
of it he used as his home and for dairy purposes and other parts 
he leased to various tenants. 

The transaction in question came about in this way. The 
plaintiff was worried and despondent over his dairy, his property 
and tenants and his wife’s desertion and was suffcring from 
rheumatism. He had just inserted notices in the papers offering 
his cows and chickens for sale and his land for lease. One 
Wright had at once applied for a lease of a portion of the land 
and to purchase some of the cows and chickens. He and Magoon 
and Christley were negotiating in regard to these matters. On 
the evening of October 31, 1898, the defendants paid one of 
their visits to the plaintiff about sundown and after some talk 
over the plaintiff’s troubles, and the advisability of his ceasing 
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work and taking life easier, an agreement was entered into. The 
parties differ as to who introduced the subject of selling the 
property and as to the degree of willingness or urgency mani- 
fested by them respectively in regard to the matter and also as to 
their understanding respectively as to just what the nature of the 
agreement was. The plaintiff contends that the agreement was 
to make a deed in trust for his, the plaintiff’s, children and to 
pay the plaintiff $75 a month during his natural life out of the 
rents. The defendants testify in substance that the plaintiff said 
he had thought of asking some rich man to take the place, that 
he thought of asking James Campbell or Cecil Brown, they to 
give him so much a month, that he had not thought of asking 
him, Magoon, but that perhaps he would like to take it; that he, 
Magoon, said he was willing, but that perhaps it would be better 
to give it to Mrs. Magoon, as she had more real estate and he, Mr. 
Magoon, was in business and might go into something and lose 
his property; that Magoon asked him how much he would want, 
that he said he did not know how much he would require, that 
Magoon asked him if $75 a month would be enough, that he 
said it was more than he would require, that Magoon said that 
he ought not to have any less, and asked him about drawing the 
deed and he said he would like to have him, Magoon, draw it. 
There is some uncertainty as to just what, if anything, was said 
at that time in regard to paving plaintiff’s debts, also as to 
whether the word “sell” or its equivalent was used or merely 
such words as “take,” “give,” &c. On November 2 the deed 
was drawn, executed and acknowledged. The consideration 
named was $10,000, which Magoon told plaintiff was a mere 
matter of form. A receipt for $6,000 was signed and acknowl- 
edged by the plaintiff and a joint and several promise was signed 
and acknowledged by the defendants to pay to the plaintiff, in 
consideration of $6,000, the sum of $75 a month so long as the 
plaintiff should live. The plaintiff in pursuance of arrangements 
made on the evening of October 31, moved to the defendants’ 
home, where he continued to live for several months or until 
near the time when these proceedings were commenced. His 
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wife then returned and he and she became reconciled once more. 

Much attention has been paid by counsel to the question of 
the adequacy of the consideration. Various points were dis- 
cussed, such as the value of the monthly sum payable to the 
plaintiff and the value of his wife’s unreleased dower interest, 
as determined by mortality and annuity tables and by the judg- 
ment of business men, the value of the plaintiff’s land subject to 
the inchoate dower right viewed from the standpoint of an in- - 
vestor and that of a speculator, the extent of depreciation caused 
by the dower right, its effect on purchasers and upon lenders of 
money, the value of the property at the time of the transaction 
in question and at the time of the trial, its value based on the 
income which it yielded at the time and that which it could be 
made to yield and that which it was shortly afterwards made to 
yield, &c., &c. As matter of fact the property consisted of 2.47 
acres of land in fee simple in a residence portion of the city 
where there was great demand for small cottages. Those por- 
tions of it which were then leased yielded in rents $113 a month. 
An arrangement had just been practically made to lease another 
portion for $50 a month, but shortly afterwards the proposed 
tenant concluded to give up the lease or declined to take it. In 
January following, a portion was leased at $50 a month and in 
February another portion at $50 a month for the first ten years, 
$75 for the second ten years and $100 for the third ten years. 
Thus within about four months the income was increased to $213 
a month, with the prospect of further substantial increases in 
the future. A number of witnesses acquainted with this prop- 
erty and familiar with values here were examined as to its value, 
and from these it may be gathered that $25,000 is a conservative 
estimate of its value at the date of the deed and free of dower 
right. Much stress is laid on the outstanding dower right and 
the extent to which it would affect the value of the property in 
the opinions of business men, whether for the purposes of sale 
or mortgage security. The. plaintiff was about 60 years old and 
his wife about 30. Looking at the question from the plaintiff’s 
standpoint, so long as he held the property he did so just as any 


408 MAY, 1901. 


other married man who held property in fee simple would hold 
it. He could manage and lease it and enjoy it and would not 
regard his wife’s inchoate right of dower as depreciating the 
value of the property to him as any other man would who might 
own it subject to such right, and by retaining the property him- 
self he would not only enjoy the income during his life but 
would have the property itself to dispose of by will subject to 
the dower right. Looking at the transaction from the defend- 
ants’ standpoint, they had only to pay $4,000 of the plaintiff’s 
debts and then out of the income of the property itself pay $75 
a month during the plaintiff’s life, retaining the rest of the in- 
come themselves, during which period plaintiff’s wife would have 
no rights whatever in the property, and after the plaintiffs 
death they would have the property without the obligation to 
pay the $75 a month though subject to the wife’s right to one- 
third of the income until her death, after which they would own 
the property free from all such rights or obligations. The de- 
fendants had no need of using the land for the purposes of 
mortgage security and certainly did not ‘have to secure a loan on 
the property for the purchase price, for, except as to the $4,000 
debts, they were to pay no money except the monthly allowance 
which they could pay out of the rents of the property itself. If 
the value of the land is so little when subject to an inchoate 
right of dower, as defendants counsel contend, looking at the 
value from the standpoint of conservative business men, what 
was the value of the consideration consisting as it did of an oral 
promise or understanding to assume $4,000 of debts and a mere 
unsecured though written promise to pay $75 a month for the 
plaintiff’s life? In this transaction the defendants had every- 
thing to gain and nothing to lose. After paying the $4,000, the 
interest on which at 7 % would be only $280 a year, they could 
much more than pay the monthly sum of $75 out of the income 
from the property itself and might be able to purchase at any 
time for a comparatively small consideration the wife’s inchoate 
right of dower, and upon the plaintiff’s death they would be re- 
leased from the payment of $75 a month and on his wife’s death 
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from her dower right. Without going into detailed calculation 
as to the value of the dower right or the annuity or an extensive 
discussion of all the suggestions made as to the method of deter- 
mining the value of the property, it is obvious that well located 
income producing city real property worth $25,000 when free 
of all incumbrances, is, when subject to only a dower or one- 
third interest from the grantor’s death to the death of his wife, 
worth more than $4,000 plus an unsecured promise of $75 a 
month for the grantor’s life, even though the promisors were 
worth, as in this case, $200,000 or more at the time. That spec- 
ulators or money lenders would for their purposes throw off 40% 
in fee as the depreciation due to the inchoate 334 % life inter- 
est, or that an annuity of $75 a month payable by a responsible 
insurance company for the expected life of the grantor is worth 
nearly $10,000, does not alter the result. 

The plaintiff did not have independent advice, nor was it sug- 
gested to him that he take such advice. No suggestion was made 
that better terms might be obtained. The deed contained a 
covenant of warranty except as against the dower right although 
there was an outstanding mortgage on it, the debt secured by 
which was part of the $4,000. The deed contained no provision 
for the assumption of the mortgage debt by the grantees, nor 
was it made conditional upon the payment of the $75 a month. 
There was no written promise whatever for the payment of the 
debts and no security given for the payment of the annuity. 
The debts were in fact not all paid for several months. The 
defendant Mr. Magoon was acting for both parties. He sug- 
gested the terms of the agreement and the method of carrying it 
out and the plaintiff apparently submitted to everything he pro- 
posed without question. Mr. Magoon testified that he did not 
suppose that $5,000 more or less would have been a considera- 
tion to the plaintiff but that all he wanted was a certain amount 
monthly. Mrs. Magoon testified that she thought that the plain- 
tiff would have taken $50 a month if that only had been offered. 

We need not go into the question as to whether the plaintiff, 
as he now claims, thought he was signing a deed in trust for his 
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children subject to the payment of $75 a month to him for life 
out of the rents. There is certainly much evidence that it is 
difficult to reconcile with that theory, as well as some in support 
of it. We may éven assume that the defendants thought they 
were being magnanimous toward the plaintiff, at least to the ex- 
tent of thinking that the new arrangement was better for him, 
considering all his troubles, than the old. But in view of the 
then existing relationship of principal and agent with reference 
to this property, the relationship of attorney and client, the 
plaintiff’s weaknesses and his trust in the defendants, the defend- 
ants’ interest in the transaction, and the inadequacy of the con- 
sideration, equity must on well established principles undo the 
transaction. The presumption from such relationships is against 
the defendants. It is for them to show adequacy of considera- 
tion and that the parties were dealing with each other at arm’s 
length or that they advised and acted with reference to the 
plaintiff’s interests as if the latter had been dealing with a third 
party. The plaintiff while he may have understood that that 
was done which was done, apparently did not fully realize what 
it all meant. He trusted to the defendants to do what was best 
for him. The presumption of undue influence arises from the 
existence of the fiduciary or confidential relationship. Such re- 
lationship in this connection has a broad meaning. It includes 
the relationship of attorney and client and even that of prin- 
cipal and agent. The presumption is based on grounds of publie 
policy and upon the principle that one may not serve himeelf, 
while serving another, so as to work injury to that other. The 
presumption is stronger where the relationship exists in respect 
of the property in question, where the party claiming to be in- 
yuriously affected is mentally inferior to the other, and where 
the consideration paid is not clearly adequate. This presumption 
arises in the present case and has not been overcome. 

The defendants further rely on ratification or aequiescence, on 
the ground that, if the plaintiff did not realize what was done at 
the time, he did afterwards and yet continued to accept for sev- 
eral months the payments of $75 a month and to recognize the 
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transaction in other ways. A complete answer to this is that the 
influence which the defendants exercised over the plaintiff and 
the confidence he reposed in them continued during this period. 
He was, as already noted, living with the defendants in their 
home. He does not appear to have acted with any intent to 
recognize the validity of the transaction after he was removed 
from such influence. 

The defendants further rely on the plaintiff’s failure to tender 
to the defendants what they had paid out under the agreement, 
on aceount of debts or the annuity. The plaintiff in his bill 
alleges that he had requested the defendant, Mr. Magoon, for 
an account but that the latter had failed to render one, and he 
prays for an accounting. The defendants had been in possession 
and received the rents of the land and, for aught that the plain- 
tiff knew, so far as appears, had received more than they paid 
out. The defendant, Mr. Magoon, testified that the mortgage 
debt, which was more than half of the $4,000 indebtedness was 
not paid until after the suit was commenced. At the hearing 
the plaintiff offered to pay all that the defendants had paid out 
under the agreement. Apparently no question as to tender was 
raised in the lower court. The court decreed not only that the 
deed was null and void and that it be set aside and cancelled 
and that the defendant, Mrs. Magoon, be a trustee for the plain- 
tiff on the property in question and that the defendants execute 
a deed of the property to the plaintiff, and account to him for all 
moneys received by them therefrom and as his agent, but also 
made all these conditional upon his paying to them or into court 
all sums paid by them towards the $4,000 debts and $75 pay- 
ments, Under these circumstances the defendants are amply 
protected and it would not be equitable to allow them to now 
rely upon failure to make a tender prior to bringing the suit. 

Of course those who took leases of the property from Mrs. 
Magoon after she acquired title under the deed in question would 
not be affected by the decree in this case, for they are not parties. 
We presume also that they would not be affected even if they 
were parties for the reason that they took innocently. But it 


412 MAY, 1901. 


may be that if the.deed were sct aside as null and void at the 
time of its execution, Christley would technically have a right 
of action against the Magoons for having made the leases, even 
though he might be able to recover only nominal damages, for 
apparently the leases were made on terms as favorable to the 
lessor as could be obtained. He who seeks equity must do 
equity. Christley was not altogether blameless. He was aware 
of the execution of the leases and while we do not go as far as 
to hold that his knowledge and failure tq object operates as an 
estoppel against his setting up undue influence, because the un- 
due influence continued, yet he may as a matter of equity be 
given relief only on condition that he place the defendants as 
far as possible in their former position. He has elected to come 
into equity rather than go to law. In our opinion it will be as 
much as he can fairly ask so far as the deed is concerned to have 
Mrs. Magoon declared a trustee for him and to convey the prop- 
erty to him subject to the leases and not to declare the deed null 
and void and order it cancelled. 

The case is remanded to the Circuit Judge with directions to 
modify the decree in conformity with these views and for such 
further proceedings as may be proper. 

Hutch & Silliman and J. T. De Bolt for plaintiff. 

Kinney, Ballou & McClanahan for defendants. 
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FUGIHARA ORIEMON v. THE TERRITORY OF HA- 


WAIL. 


Error to Circorr Court, Fourra Crrcurt. 


Susmirren Marcu 29, 1901. Decwwep May 23, 1901. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


Objections to the manner of drawing and empanneling the grand 
jury returning an indictment must be presented and urged to the 
court at the first opportunity, or they will be deemed waived. 
Every presumption is in favor of the regularity of the proceedings 
of the trial court. When the record is silent as to the manner of 
drawing the grand jury this court will presume that it was reg- 
ularly and properly drawn. 

The time and place of execution are by law no part of the judgment. 
There is no statute in this Territory authorizing the court in pro- 
nouncing the death sentence to name the place and day of execu- 
tion. 

Where the court in pronouncing the death sentence names the 
place and day of execution the sentence is not thereby rendered 
void. That part of the sentence in excess of the authority of the 
court being separable from the legal part may be stricken out or 
the prisoner may be taken before the court and resentenced. 


OPINION OF THE COURT BY GALBRAITH, J. 


At the July, 1900, term of the Circuit Court of the Fourth 


Circuit, the plaintiff in error was convicted of the crime of mur- 
der in the first degree, and was sentenced to suffer the death 
penalty in the manner provided by law, on the 21st day of 
September, 1900. A writ of habeas corpus was sued out from 
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this court in his behalf and a stay of execution granted. After 
hearing and argument, at the September term, the writ was 
denied and the prisoner remanded (13 Haw. 102). A writ of 
error was then issued and the cause stood for hearing at the 
December term of this court. By stipulation entered into be- 
tween the Attorney-General and the attorney for the petitioner 
the cause was continued and came on for hearing at the March, 
1901, term. At the March term a motion was presented and argued 
asking leave to file a supplemental petition in error. This motion 
was denied by oral opinion announced during the term. The 
cause was then argued and submitted on the record sent up by 
the clerk of the Circuit Court of the Fourth Circuit in return 
to the writ. 

The office of a writ of error as defined by our statute is: “A 
writ of error may be had to correct any error appearing on the 
record, either of law or fact, or for any cause which might be 
assigned as error at common law; provided, however, that no 
writ of error shall issue for any defect of form merely in any 
declaration, nor for any matter held for the benefit of the plain- 
tiff in error.” Civil Laws 1897, Sec. 1445. 

Sec. 1446. “For all purposes of this Act the record shall be 
deemed to include all pleadings, motions, notes or bills of excep- 
tions, exhibits, clerk’s or magistrate’s notes of proceedings, and 
if so desired by the plaintiff in error a transcript of the evidence 
in the case.” 

The record before us consists of the indictment, the verdict, 
motion for 4 new trial, motion in arrest of judgment and the 
clerk’s minutes of the proceedings in the case. The instructions 
asked and refused and those given by the Court, the sten- 
ographer’s notes of the evidence and objections, if any were 
made, to the manner of drawing and empanelling the grand jury 
and objections to the petit jury might have been made part of 
the record if proper steps had been taken on behalf of the peti- 
tioner. 

The petitioner enumerates seventeen assignments of error in 
his petition for the writ. At the oral argument and in the brief 
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he argues only three alleged errors and only two of these are 
included in the original assignment, and only one of the errors 
argued finds support in the record. 

This court cannot be expected to wander out into the realms 
of imagination in search for visionary errors or to presume that 
errors might have occurred in the course of the trial. Every 
presumption that a court may rightfully entertain in a criminal 
cause is in favor of the record and the regularity of the pro- 
ceedings of the trial court. The duty is incumbent on the peti- 
tioner alleging error to make the same manifest by bringing the 
record before the appellate court so as to disclose either that the 
things complained of were not done in the manner provided by 
law or were done in a manner prejudicial to the rights of the 
petitioner. We cannot presume error in the absence of the 
record. The court had a right to expect when the writ was 
granted that petitioner would at least bring all of the record of 
the trial court before us or show good cause for not doing it. 
He has done neither. 

We will examine the record before us and the assignments 
supported thereby. 

The assignments argued are: 

1. That the grand jury returning the indictment against 
petitioner was not drawn in the manner provided by law and 
wae therefore an illegal body. 

2. That the judgment and sentence of the court fixed the 
date of execution contrary to law and is void. 

3. That the stenographer did not transcribe and file the 
judge’s charge to the jury within ten days after the trial and 
that for this reason the petitioner is entitled to a new trial as a 
matter of right. 

This last is not included in the original assignment of errors 
and cannot now be considered in view of the decision on the 
motion to file supplemental petition in error. 

It is contended for the petitioner that “in the very beginning 
we are apprised of the fact that the grand jury which found and 
presented the alleged indictment upon which the petitioner in 
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error was tried, convicted and sentenced, was summoned days 
after the opening day of the term of the court in which he was 
tried, while the Organic Act (Sec. 83) provides that they may 
(shall) be drawn in the manner provided by the Hawaiian stat- 
utes for drawing petty jurors.” Counsel neglects to point out 
in what part of the record we are apprised of the fact of the 
time when or the manner in which the grand jury that returned 
the indictment against the petitioner was drawn. We have 
searched the record in vain for this information. 

The general rule is that “the formalities for the selection, 
organization, and doings of the grand jury are things separable 
from the judicial jurisdiction and other like fundamentals; so 
that defendants can waive irregularities therein, and they do 
waive any one whereof they have knowledge if they fail to 
object thereto promptly, or at the first step in the cause permis- 
sible.” Bishop New C. P. Vol. 1, Sec. 872. The record does 
not disclose that the defendant sought to avail himself of any 
possible irregularity in the drawing of the grand jury or the 
competency of any of its members prior to the commencement 
of the proceedings in this court. Under the above rule he cer- 
tainly waived any rights he may have had to urge this objection 
at this time. 

In the absenee of any showing to the contrary in the record, 
we are bound to assume that the Circuit Court of the Fourth 
Circuit pursued a lawful method in providing a grand jury for 
the July, 1900, term. 

The next objection is to the form of the sentence. That the 
court exceeded its jurisdiction in fixing the time of the execu- 
tion and that for that reason the entire sentence and judgment 
is void. 

The only record of the sentence now before us is that con- 
tained in the clerk’s minutes, and these show that on motion 
of the deputy attorney-general for sentence of Fugihara Oric- 
mon, the court sentenced the defendant directing that he be 
taken to the Hilo jail, town of Hilo, Island of Hawaii, and Ter- 
ritory of Hawaii, and within the jurisdiction of the court, and 
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“from thence to the place of execution within the enclosed yard 
of said jail, and that on Friday the 21st day of September, A. D. 
1900, between the hours of 10 o’clock in the forenoon and 3 
o’clock in the afternoon of said day,” he, the said defendant then 
and there suffer the punishment of death by being hung by the 
neck until dead. 

The provisions of the criminal code pertinent to the question 
are Sec. 37, defining the crime of murder and providing that it 
shall be of two degrees, the first and second, to be found by the 
jury, and Sec. 41, which prescribes the death penalty for murder 
in the first degree, and Sec. 682, which reads: 

“The verdict of the jury or the decision of the court, as the 
case may be, shall, subject to arrest of judgment, found the 
sentence to be passed in open court, by either of the justices, 
pursuant to the penalties of the law charged and found to have 
been violated, subject to the executive clemency, or a motion in 
arrest of execution for cause.” 

Sec. 685. “In all cases where the law of this Republic awards 
the punishment of death, there shall always intervene at least 
forty-eight hours between the. conviction and the sentence; and 
at least fourteen days between the sentence and the execution.” 

And Sec. 686. “The marshal, or some one deputed by him, 
shall inflict the punishment of death, by hanging the criminal by 
the neck until dead, when the body shall be disposed of pursu- 
ant to the direction of the court. No capital punishment shall 
be so inflicted until the warrant for that purpose shall be signed 
by the President; nor shall such punishment be inflicted after 
the President’s pardon.” 

The words “high sheriff” should be substituted in Sec. 686 for 
the word “marshal,” and “Governor” for the word “President” 
in the latter part of the section and the word “Territory” for 
“Republic” in Sec. 685. (Organic Act, Secs. 8 and 9.) 

At the common law the time and place of execution were no 
part of the judgment, and it was not the practice to insert either 
in the sentence. IV Blackstone p. 404; Rex v. Doyle, 1 Leach 


C. C. 67. In most instances it was left with the sheriff “to do 
27 
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execution within a convenient time.” IV Blackstone, p. 404; 
Bishop’s Crim. Proc. Vol. 1, Secs. 1811 and 1336. 

“The day on which death or other corporal pain is to be in- 
flicted need not be inserted in the judgment. If it is not, it may 
be in the warrant; or if it is in the judgment, and execution fails 
on that day, as where the sheriff dies, or the prisoner escapes, 
then is retaken, the court may direct it to be done on a subse- 
quent day.” Bishop, New Crim. Law, Vol. 1, Sec. 951. 

This question is now regulated by statute in England and 
most of the States of the Union. Here, however, we have no 
statute on the subject other than that contained in Sec. 682, 1. e.. 
that forty-eight hours shall intervene between conviction and 
sentence and at least fourteen days between the sentence and 
the excution. 

It seems that the Circuit Judge in naming the place and day 
of execution in the sentence followed the established practice in 
this jurisdiction. Now for the first time the correctness of the 
practice has been questioned. 

It is insisted that the court having fixed the date of exceution 
in the sentence the entire sentence is thereby rendered void. 
The case of Lowenberg v. The People, 27 N. Y. 836, is relied 
on to support this contention. We are elcar that thi- case docs 
not go so far as is claimed for it. Jt does however support the 
contention that the court had no authority to fix the day of ex- 
ecution in the sentence and that that part of the sentence in ex- 
cess of the authority of the court is void. This does not affect 
that part of the judgment and sentence within the power of the 
court to render provided that the legal part can be separated 
from the illegal. The part of the sentence in excess of tin 
authority of the judge is casily separable from the other part of 
the sentence, and if it were necessary this court could order the 
illegal part stricken from the sentence. 

See. 1456, Civil Laws, 1897; Jackson v. U. S. 102 Fed. Rep. 
477; Gardes r. U. S. 87 Fed. Rep. 172; U. S. v. Pridgeon, 
153 U. S., 48; The People v. Bonilla, 38 Cal. 699; Territory 
v. Poloaica, 13 Haw. 335. 
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The statute authorized and makes it the duty of the court 
to pronounce the judgment and sentence of the law against the 
petitioner for the crime of which he had been found guilty by ` 
the verdict of the jury, and to direct that the penalty of the law 
be inflicted in the manner provided by the statute and that the 
petitioner be held in custody until the penalty is inflicted. 

The statute makes it the duty of the high sheriff or his deputy 
to execute the sentence of the court but provides that this sha)l 
not be done. until after the death warrant has been issued by the 
Governor. The same duty rests upon the Governor to issue the 
death warrant as does upon the court to pronounce sentence or 
upon the high sheriff to execute the same. We do not agree 
with the suggestion that the Governor might prevent execution 
by simply refusing to issue the death warrant. It is clearly 
within his right to prevent the execution in one way only and 
that is by the exercise of the pardoning power. It was probably 
the intention in requiring the issuing of the death warrant to 
give an opportunity and make it the duty of the Governor to 
investigate all cases of capital punishment so that the pardoning 
power would be exercised in all proper cases. 

In the absence of statutory provision relative to the time and 
place of execution it seems that the common law rule ought to 
prevail and that the time and the place of execution ought to be 
left to the high sheriff “to do execution within a convenient 
time.” 

So far as the record shows the motion for new trial and that 
in arrest of judgment were properly denied. 

The clerk’s minutes show that the petitioner was arraigned 
on the 10th day of July, 1900, on an indictment returned by the 
grand jury charging him with murder in the first degree; that on 
March 25th, 1900, in the district of Hamakua, Territory of 
Hawaii, he did wilfully and with malice aforethought kill and 
murder Sokuda Nimezo, a fellow countryman; that when asked 
to plead to this indictment he stood mute, and that the court 
ordered a plea of “not guilty” entered for him. This was author- 
ized by statute. (Penal Laws, Sec. 650.) That the petitioner 
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informed the court that he had no connsel and the court assigned 
Thomas C. Ridgway, an attorney of the bar, to defend him. 
That on Friday, the 13th of July, 1900, the case was called for 
trial and a jury of twelve was called and sworn to try the peti- 
tioner; that witnesses were examined for the Territory and the 
petitioner was sworn on his own behalf; that the attorney for the 
Territory and petitioner’s counsel addressed the jury; that the 
court charged the jury at 5 p. m.; that the jury retired to delib- 
erate on the verdict at 5:55 p. m.; and returned at 6:30 p. m. 
with the following verdict: 

“We, the jury in the above entitled cause find the defendant 
said Fugihara Oricon guilty as charged. 

(Signed) M. V. Horsrs, Foreman.” 

‘That the jury was then polled and each of the jurors answered 
that that was his verdict. That on July 17th the attorney for 
defendant filed his motion for a new trial and in arrest of jndg- 
ment, and that each of those motions was overruled. That 
therenpon the Deputy Attorney-General moved for sentence 
and that the court pronounced the sentence hereinbefore quoted. 

We are bound to conclude from the record before us that the 
petitioncr was legally and rightfully convicted. 

Now that the day of execution named in the sentence has 
passed, it seems, that its presence there can in no way prejudice 
any right of the petitioner. But in order to avoid any possible 
question of the regularity of the proceedings in the execution of 
the greatest punishment known to the law, it is deemed advis- 
able that the petitioner should be resentenced. This may be 
done either in this court or in the circuit court. As a matter of 
practice we prefer that it should be done in the circuit court. 

We therefore remand the record to the circuit court of the 
Fourth Circuit of the Territory of Hawaii and direct that the 
petitioner be taken before said court, at a regular or special term 
thereof, and resentenced to suffer the punishment prescribed by 
law for the crime whereof he has been duly convicted and that 
in the meantime the petitioner be kept in close confinement by 
the high sheriff. 
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C. C. Bitting and Thos. C. Ridgway attorneys for the peti- 
tioner. 

J. W. Cathcart, Deputy Attorney-General, for the Terri- 
tory. 
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APPEAL FROM District Courr or HonoroLu. 
SUBMITTED APRIL 3, 1901. Dercipep May 27, 1901. 
Frear, C.J., GatprairuH anp Perry, JJ. 


If the prosecution undertakes, in charging an offense, to recite the 
statute or section thereof in violation of which the offense is com- 
mitted and makes the recital incorrect, such mis-recital is a fatal 
defect, at least in a case where, if the portion of the charge 
referring to the statute is stricken out, a sufficient and direct 
statement of an offense does not remain. 


OPINION OF THE COURT BY PERRY, J. 


In the District Court of Honolulu the following charge was 
entered against the defendant: “Violating Section 3, Act 34, 
Session Laws of 1898, in Honolulu, Oahu, December 26, 1900, 
by selling a certain article of food, to-wit, milk, which has been 
substitnted in part with a cheaper substance, to-wit, water.” 
To this charge the defendant demurred, on the ground that the 
same does not “state facts sufficient to constitute any crime or 
offense against any law of the Territory of Hawaii, and partic- 
ularly not against Section 3 of Act 34 of the Session Laws of 
1898.” The demurrer was overruled and the defendant tried, 
convieted and sentenced. The case comes to this Court on 


429 MAY, 1901. 


defendant’s appeal on points of law, only one of which points, 
however, need be here stated and considered, to-wit: “That 
the complaint and charge, made and entered herein against 
defendant, do not state facts sufficient to constitute any crime 
or offense against any law of the Territory of Hawaii, and par- 
ticularly not against Section 3 of Act 34 of the Session Laws 
of 1898.” 

Section 3 of Act 34 of the Laws of 1898, merely defines the 
term “adulterated” as used in the Act. It does not describe any 
offense or prohibit the commission thereof or prescribe any pen- 
alty for such commission. The description of the offense of 
selling adulterated drugs or articles of food and the statement of 
the penalty therefor are contained in other sections of the Act. 
In some instances, matter unnecessarily alleged may be re- 
garded as surplusage; but in this case, in view of the form of 
the charge, we are of the opinion that the reference to the par- 
ticular section of the statute cannot be so regarded and that the 
mis-recital is fatal. See 1 Bishop’s New Crim. Procedure, Sec. 
608; 20 Encycl. Pl. & Pr., 602, and Gould’s Pleading, Sec. 171. 
The form used makes the violation of the particular section the 
substantive portion of the charge, the second portion beginning 
with the word “by” merely stating how the section was violated. 
The acts complained of are not set forth positively and directly, 
and if the reference to the section and statute were stricken ont, 
no sufficient charge would remain. 

The appeal is sustained and the defendant discharged. 

J. W. Cathcart, Deputy Attorney-General, for the prosecu- 
tion 

I. AL, Long for the defendant. 
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P. D. KELLETT, Jr., Guardian of the Property of C. Lundahl, 
an insane person, v. SAMUEL M. DAMON, HENRY E. 
WAITY and 8. E. DAMON, carrying on business together 
in copartnership under the firm name or style of BISHOP 
& COMPANY, and AUGUSTA JOHANSEN. 


ORIGINAL. 


Susmirrep APRIL 3, 1901. Decivep June 3, 1901. 
Frear, C.J., anD Perry, J. 


The payee of a bank-draft which has not been delivered but withheld 
and revoked, acquires no title to or interest in such draft. 


OPINION OF THE COURT BY PERRY, J. 


This is a submission of a case without action. The statement 
of agreed facts, so far as it is material to be here set forth, is as 
follows: 

“That on January 17th, 1901, the said C. Lundahl” (who 
was on February 12, 1901, adjudged to be an insane person, 
and of whose property the plaintiff is the duly appointed guard- 
ian) “in writing requested from said Bishop & Company a draft 
on the Bank of California, San Francisco, California, U. S. A., 
for the sum of One Thousand Dollars ($1,000.) in favor of 
Augusta Johansen, one of the defendants herein. 

“That on said January 17th, 1901, said C. Lundahl deposited 
with said Bishop & Company as payment for the said draft, the 
ee One Thousand Dollars and also the exchange on said 

raft. 

“That pursuant to said request said C. Lundahl on said Jan- 
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uary 17th, 1901, received from said Bishop & Company a draft 
in words and figures as follows: 
i Banking House of Bishop & Co. 
U.S. War Stamp 2¢. Established 1358. 
$1,000.00. No. 57135. 
Honolulu, I. 1., Jan. 17, 1901. 
(Duplicate unpaid.) Pay to the order of Miss Augusta 
Johansen One Thousand Dollars no-100 Dollars. 
pp. Bisnor & Co., 
To the Bank of California, Chas. Bon. 
San Francisco, Cal. 

“That no duplicate of said draft has ever been issued by said 
Bishop & Company. 

“That said C. Lundahl retained the said draft in his own 
possession and never delivered the same to the payee therein 
named, and the same is now in the possesion of the said P. D. 
Kellett, Jr., who obtained the same on his being appointed 
guardian as aforesaid. 

“That said P. D. Kellett, Jr., since the date of his appoint- 
ment has tendered said draft to said Bishop & Company and 
on the 14th day of Februarv, 1901, demanded the return of 
the sum of One Thousand Dollars deposited with said Bishop 
& Company by the said C. Lundahl as aforesaid, but that said 
Bishop & Company have refused to return the said sum, 

“That the said Bank of California will neither aceept nor pay 
said draft without the delivery thereof to it properly endorsed. 

“That the said Augusta Johansen was informed of the 
issuance of the said draft and on or about February 21st, 1901, 
gave notice to the said Bishop & Company not to pay the said 
draft to any other person than herself. 

“That if the Honorable Supreme Court should deeide that 
Augusta Johansen has no title or interest in the said draft, then 
the said Bishop & Company is ready and willing to pay the 
amount of the said draft to the said P. D. Kellett, Jr., guardian 
as aforesaid.” 


The questions submitted are: “(1) Has the said P. D. Kel- 
lett, Jr., the right to recover possession of the said sum of One 
Thousand Dollars on tendering said draft to said Bishop & Co.? 
or (2) Tas the said Augusta Johansen the right to possession of 
the said draft from the said P. D. Kellett, Jr., and to payment 
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of the said sum of One Thousand Dollars ($1,000.) on present- 
ing the said draft to the said Bank of California properly en- 
dorsed ?” 

The draft was not delivered to the payee, either directly or 
otherwise, but remained in the possession and under the control 
of Lundahl. Under the circumstances, no right, in our opinion, 
accrued to Augusta Johansen to collect or enforce payment or 
delivery of the draft; unless and until delivered, it could be 
withheld, recalled or revoked by Lundahl. See 1 Daniel on 
Negotiable Instruments, Sec. 63; 1 Parsons on Bills and Notes, 
p. 48; 4 Am. and Eng. Encycl. Law, second edition, p. 201. 
The plaintiff as guardian represents his ward and has the same 
rights and power with reference to the draft that his ward, if 
sane, would have had; and, as he may properly do, has now with- 
held or revoked the draft. 

The second question is answered in the negative. In view of 
the terms of the submission as amended, the first question need 
not be answered. 

Robertson & Wilder for plaintiff. 

Holmes & Stanley and L. A. Dickey for Augusta Johansen. 
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YOCK KEE v. HILO MERCANTILE COMPANY, LIM- 
ITED. 


Ixcrrirons rrom Circurr Courr, Fourti Circorr. 
SUBMITTED APRIL 6, 1901.  ° DecpED Juxe 4, 1901. 


Frrar, C.J., anp Perry, J. 


A mortgage cannot operate as security for a greater sum than that 
expressed on its face, even though it may operate to secure future 
advances without so indicating on its face. 

Money paid under a mistake of fact may be recovered, as where plain- 
tiff, who had assumed the payment of a mortgage, asked the 
mortgagee how much was due and upon being told the whole 
amount of the mortgagor's indebtedness paid it, including an 
amount not covered by the mortgage. 


OPINION OF THE COURT BY FREAR, C.J. 


As-umpsit for $41.32 for money claimed to have been paid 
by mistake. The case comes here on exceptions from the Oir- 
enit Court where it was tried jury waived on appeal from the 
District Court. Judgment was rendered for the plaintiff in both 
those courts, 

One Ah Mun mortgaged on June 20, 1898, a leasehold inter- 
est in certain land to the defendant to secure the payment of 
$500 recited in the mortgage as owing from him to it. In fact 
he then owed on book account $461.99. Afterwards, probably 
in July, the debt was increased $85.49 by the purchase of more 
goods, but this amount was by an oversight charged to the 
account of another person until December 31, 1898, when it was 
transferred to Ah Mum’s account. 
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The plaintiff purchased the leasehold interest of Ah Mun for 
$300 cash and the assumption of the payment of the $500 
mortgage. 

On July 26 Ah Mun paid $100 to the defendant on account 
and was reimbursed by the plaintiff. On August 27 the plain- 
tiff paid the defendant $100 more on account and was told by 
the defendant that the balance due was about $270. 

In March, 1899, defendant gave its claim to an attorney for 
collection and the latter made preparations to bring suit for 
foreclosure of the mortgage, when one Ah Hip, representing the 
plaintiff, guaranteed in writing the payment to defendant of the 
debt not to exceed $377 on or before April 20, 1899, owing 
defendant by Ah Mun upon the mortgage, the mortgage to be 
cancelled or assigned to him, Ah Hip, upon payment of the debt. 
On April 21, 1899, Ah Hip paid the amount which defendant 
informed him Ah Mun owed, amounting to $375.61 including 
interest and took an assignment of the mortgage and lease. The 
plaintiff upon learning the amount paid brought this action for 
the excess, $41.32, claimed to have been paid in excess of the 
amount secured by the mortgage. 

The defendant contends that the mortgage was a continuing 
security, that it was made to secure future advances and that 
this fact need not appear on the face of the mortgage. But it 
does not appear at all in this case, that the mortgage was made 
with the intention at the time to secure future advances as well 
as existing indebtedness. It could not in any event operate as 
security for more than its face, $500. 

The plaintiff was not bound to pay more than the amount 
secured by the mortgage whether under the agreement with 
Ah Mun or under that with the defendant. Ah Hip acting for 
the plaintiff, asked the amount of the debt secured by the mort- 
gage. The defendant in reply named the amount of Ah Mun’s 
total indebtedness to it, which exceeded that secured by the 
mortgage. The defendant in so informing him may have 
labored under a mistake of law and believed as it now contends 
that the mortgage operated to secure the whole indebtedness, but 
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Ah Iip may have paid the whole under a mistake of fact which 
he was led into by the defendant as to the amount that was 
secured by mortgage. It is not easy to say from the evidence 
just what the circumstances were. The evidence is meager and 
indefinite. A slight change in the circumstances as disclosed by 
the evidence might make the case clear one way or the other. 
But the evidence is such as might be held to support the finding 
of the trial court that Ah Hip was misled by the defendant into 
the mistake of fact as to the amount then due on the mortgage. 
The case is here on exceptions and the question is merely 
whether there was evidence to support the findings of the Cireuit 
Court. Nor can we consider questions not raised by the excep- 
tions. 

The exceptions are overruled. 

W. S. Wise for the plaintiff. 

Charles M. LeBlond for defendant. 


ISAAC ERICKSON v. THE VOLCANO STABLES AND 
TRANSPORTATION COMPANY, LIMITED. 


Excerrioxs vrom Cyceurt Courr, Fourrm Crrcurr. 
SUBMITTED Maren 19, 1901. Decipep Jone 15, 1901. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


A contract debt due the defendant from the plaintiff arising out of a 
transaction independent of that sued on may be plead and estab- 
lished as a set-off to the plaintiff’s demand. 

In an action in assumpsit based on a written contract a claim for un- 
liquidated damages growing out of a negligent or willful failure to 
perform the same coniract cannot be properly plead as a set-off or 
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counter-claim. Such a demand can only be recognized and allowed 
when presented by way of recoupment. 


OPINION OF THE COURT BY GALBRAITH, J. 


é 


This is an action in assumpsit for $379.76 balance due on a 
written contract for construction of certain buildings. The 
answer of the defendant is (1) the general issue (2) a plea of 
set-off of an alleged debt not growing out of the same trans- 
action and (3) a plea of set-off for unliquidated damages grow- 
ing out of breach of contract sued on. A jury was waived and 
the cause tried to the court and a verdict rendered in favor of 
the plaintiff for the amount claimed and costs. The defendant 
comes to this court on exceptions. 

The first exception is to the ruling of the court sustaining 
ebjection to testimony relative to the method of book-keeping 
and correctness of the defendant’s books, 

The statute authorizing a bill of exceptions provides that 
when any question of law shall arise in any trial and it is 
wished to present the same to the Supreme Court for decision 
by exceptions that the “cause of so much thereof as may be 
necessary to a full understanding of the question,” shall be re- 
ported (Sec. 1436, Civil Laws 1897). From the meagre pre- 
sentation on this exception it does not appear that the questions 
asked were material or relevant to any issue in the case and we 
are bound to presume that the Cireuit Judge ruled correctly. 

Exception number 2 was to the ruling of the court in exclud- 
ing proof of a debt due the defendant from the plaintiff. Bal- 
ance due on a book account, an independent and distinct trans- 
action from that sued on. It seems that the ground on which 
this testimony was excluded was that this alleged debt was one 
growing out of an independent transaction—one in no way con- 
nected with the contract in suit. The statute of this Territory 
on set-off reads: “It shall be competent to the defendant in any 
civil action to plead an off-set of like kind and denomination, 
existing in the same right, between him and the plaintiff.” 
Civil Laws, 1897, Sec. 1261. The Supreme Court of Connec- 
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ticut said “A set-off is made where the defendant has a debt 
against the plaintiff arising out of a transaction independent of 
the contract on which the plaintiff sues.” Avery v. Brown, 31 
Conn. 401. This definition of a set-off is adopted by Water- 
man in his text book. See Waterman on Set-Off, p. 3, and is 
generally recognized as being concise and complete. Encycl. L. 
Vol. 22, p. 211 and note. 

The very idea of a set-off is that it is a debt growing out of 
a separate transaction from that sued on. “The two claims are 
not parts of a mutual account, the balance only of which is 
due.” Magoon v. Marks, 11 Ilaw. 766. The claims must be 
of “like kind and denomination,” not necessarily growing out of 
the same transaction, and must “exist in the same right.” This 
book account, it seems, comes within the statutory definition of 
set-off and as it was plead in the defendant’s answer proof of it 
should have been admitted. 

The bill of exceptions fails to disclose that any exceptions 
was taken and allowed to the rulings complained of in excep- 
tions 3 and + and these cannot be considered. 

Exception 5 is to the ruling excluding testimony offered to 
prove unliquidated damages growing out of a negligent or will- 
ful failure to properly perform the contract in suit. The case 
of La Motte ct al. v. Angel, 1 Haw. 237 and many cases from 
other jurisdictions are cited in support of this exception. 

It seems from an examination of the authorities cited at the 
argument and in the brief that counsel has failed to keep in 
mind the well defined distinction and difference between set-off 
and counter-claim and recoupment. For definition of counter- 
claim see 4 Encycl. Law pp. 331-2 and 22 Id. pp. 378. Set-off 
and counter claim are purely statutory defenses while recoup- 
ment is a common law defense. The Supreme Court of Mich- 
igan distinguishes between set-off and recoupment as follows: 
“This defense” (recoupment) “is contradistinguishable from set- 
off in three essential particulars: lst. In being confined to 
matters arising out of and connected with the transaction or con- 
tract upon which the suit is brought. 2nd. In having no regard 
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to whether or not such matters be liquidated or unliquidated. 
Wheaton v. Dotson, 7 Ark. 699. And 3rd that the judgment 
is not the subject of statutory regulations, but controlled by the 
rule of the common law.” Ward v. Fellers, 3 Mich. 288. 

It is impossible to gather from the report of the case of La 
Motte v. Angel of what nature the defense was considered ex- 
cept that the opinion refers to the right to allow damages occa- 
sioned by negligence of plaintiff as an off-set to his claim. As 
a matter of law such damages could not at this time under the 
statute be allowed as a set-off but could be allowed only by way 
of recoupment. Whether recoupment like set-off should be 
specially pleaded need not now be decided. There was a special 
plea in this case. 

The unliquidated damages sought to be proved in the case at 
bar were alleged damages resulting from the willful] and negli- 
gent failure in the performance by the plaintiff of the contract 
sued upon. ‘This was a proper subject for recoupment. The 
fact that the pleader mis-called it “set-off” in his pleading does 
not affect the right. “It is the facts alleged which constituie 
the defense; and whether the party calls it by the right name is 
not material.” Springer v. Dwyer, 50 N. Y., p. 22. 

The answer alleges that by the contract the plaintiff agreed 
to complete the buildings out of sixty-four thousand feet of 
lumber and that defendant believes that not more than that 
amount avas used while plaintiff claims that ninety-six thousand 
feet was used in the buildings: “that the plaintiff willfully and 
negligently destroyed and permitted to be destroyed and direct- 
ed to be destroyed many thousand feet of lumber by wasting 
and cutting up timbers and boards of greater lengths than was 
necessary to be cut, intending to work up and use by such mis- 
conduct as many thousand feet of lumber wrongfully as pos 
sible, so that he might thereby obtain wages for having placed 
in more lumber by many thousand feet for the buildings than 
was necessary, thereby causing injury to the defendant of more 
than $600.00.” “The doctrine” (of recoupment) “may be 
summarily stated. In an action upon a contract to recover either 
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liquidated or unliquidated damages or a debt, the defendant 
might set up by way of defense and recoup damages suffered by 
himself from any breach by the plaintiff of the same contract.” 
* # * it was subsequently settled that fraud was not a neces- 
sary element, and that any breach by the plaintiff of the same 
contract which he makes the basis of his action would admit 
the defense of recoupment.” * * * ‘“Recoupment was, how- 
ever, used solely as a defense: it could no more than defeat the 
plaintiff’s recovery” even though the defendant’s damages should 
exceed those proved by the plaintiff he could have no judgment 
for the surplus.” Pomeroy’s Remedies and Remedial Rights, 
Sec. 731, 

The defendant should have been permitted to introduce the 
testimony offered. It was within its right to establish the dam- 
ages claimed. 

A new trial of the case will be necessarv. The alleged errors 
referred to in the other exceptions may not arise on another trial 
and for that reason they will not be considered now. 

Exceptions sustained and a new trial ordered. 

Smith & Parsons for plaintiff. 

Wise & Nickeus for defendant. 


ROBERT GILLESPIE r. ROBERT MeBRYDE. 
Excerrions From Circurr Court, Fourrm Cincriv. 
Supaitrep Marcu 19, 1901. Dromen Juxr 15, 1901. 


Frear, C.J., GALBRAITH axp Perry, JJ. 


Objections to the charge of the court to the jury must be taken prompt- 
ly and before the jury retire and preserved in a bill of exceptions 
in order to present the same to appellate court for review. 
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Errors complained of must be clearly set forth in bill of exceptions 
and appear to ‘be prejudicial to the party excepting. 


OPINION OF THE COURT BY GALBRAITH, J. 


The plaintiff filed an action in the Circuit Court of the 
Fourth Circuit, for damages resulting from breach of contract. 
The cause was tried to a jury and a verdict returned for the 
plaintiff. ‘The defendant comes to this court on exceptions, 
During the progress of the trial certain exceptions were saved to 
the ruling of the court in admitting and excluding testimony. 
Tt is sought to have these rulings as well as the correctness of 
the instructions of the court to the jury on the law of the case 
reviewed by this court. 

It is objected by the appellee that no question of law is pre- 
sented by the bill of exceptions and that the court has nothing 
to pass upon except the insufficiency of the bill of exceptions and 
to order the same dismissed. 

It is contended that it does not appear that any exception was 
taken or saved to the charge of the court in the presence of the 
jury. The Supreme Court of the kingdom said on this point: 
“We cannot find either by the bill of exceptions or the record 
that any exception was taken to the instructions given to the 
jury by the court, which must be done before the case is left 
to the jury. Consequently there is no exception taken to the 
law as charged by the court (and the law must stand as given) 
and the verdict that was given accordingly” Kanaloa v. Union 
Mill Co., 7 Haw. 548. We understand that this rule has never 
been modified or overruled and is still in full force and vigor in 
this jurisdiction. In this case the bill shows that exceptions 
were taken te certain instructions of the court to the jury, but 
does not show when they were taken. If they were not taken 
before the jury retired they could not be considered. If the 
presumption is, from the trial court’s allowance of the excep- 
tions, that they were taken at the proper time, still we do not 
find that there was error. But little reference is made to these 
exceptions by counsel in their brief and argument and those to 
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which reference is made are in our opinion uot well taken. 
Those to which no reference is made we do not feel called upon 
to consider. 

It is further insisted that all of the evidence must be made 
a put of the bill of exceptions where it is sought to have any 
part of the testimony reviewed, While it might be desirable 
to have all of the testimony before the court in many cases, it 
is nut necessary that all the evidence should be brought up in 
every case, The statute requires that “the cause, or so much 
thereof as may be necessary to a full understanding of the que- 
tion,” -hall be presented. One wishing to present to the appel- 
Jate court for review the ruling of the circmit cout on a quo 
tion of evidence can clearly bring himself within this statute by 
embodying in his bill of exceptions a sufficient amount of the 
testimony to give the appellate conrt a elcar idca of the relevancy 
and competency of the evidence offered, or the reverse, the 
grounds of the objection and the grounds of the ruling of the 
court if any are given. “The error must be set forth distinctly 
and must appear to be prejudicial to the party cxcepting.” En- 
eye], P. & P., p. 109-410 and note. 

From the examination of the excerpts of the testimony con- 
tained in the bill of exceptions it does not appear that any of the 
rulings complained of were erroneous or prejudicial to the de- 
fendant. The testimony objected to seems to have been com- 
petent and relevant and tending to support the issue made by 
the pleadings. 

The exceptions are overruled. 

Smith & Parsons for plaintiff. 

Wise € Nickeus for defendant. 
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CHARLES M. LrBLOND v. SOLOMON KONTA, Guardian 
of KUMUHONUA. 


Excrrtions FROM Circuit Court, Fourra Crrcurt. 
Susmitrep Marcu 20, 1901. Decwep June 15, 1901. 


Frrar, C.J., GALBRAITH AND Perry, JJ. 


One who gratuitously takes a child to treat and maintain as a child 
cannot recover compensation therefor from the child’s guardian 
until after notice to the guardian that further maintenance of 
the child will not be gratuitcus, 

The guardian may properly show by way of defense that the main- 
tenance of the child was gratuitous. He is not required to prove 
a contract that there should be no charge for the maintenance. 

Under the circumstances a new trial is granted though much of the 
evidence that was held inadmissible had been introduced and was 
not stricken out. 


OPINION OF THE COURT BY FREAR, C.J. 


This is an action by the assignee of a claim of one Ane Paika- 
lani against the guardian of one Kumuhonua, a minor, for the 
support, maintenance, clothing and care of the minor for five 
years beginning January 1, 1895. The action was for $1,000. 
The jury rendered a verdict for $250. 

The plaintiff introduced testimony to show that Ane Paika- 
Jani took the minor at the time of his foster-father’s death and 
had charge of him for five years, and that she had assigned her 
claim to the plaintiff. 

The defendant then sought to show on cross-examination of 
Ane Paikalani that at the time of the death of the foster-father 
she came to his house and proposed to take the minor and treat 
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him as her son and that no charges whatever should be made 
for such services, and that she had since and on recent occasions 
told the guardian that such were the facts and that it was not 
her intention to make any charge, but that she was forced to do 
so by her husband. Such testimony was ruled inadmissible and 
an exception was taken. 

The defendant then testified that at about the time of the 
foster-father’s death, Ane Paikalani, who was defendant’s sister, 
told him that she had taken the boy to raise him, that she was 
going to do for him as she would for her own child and that 
there should be no expense or charge therefor; that after suit 
she came to defendant and said she had been forced by her hus- 
band to bring this suit and admitted that she had no right to 
charge for the keeping of the boy, and recalled her previous 
conversation with the defendant on the subject. Plaintiff's 
counsel objected to the admission of any such testimony and, 
the objection was sustained and an exception taken. The evi- 
dence was not stricken out, nor were the jury instructed to dis- 
regard it. They were instructed that “an infant is liable for a 
reasonable value for necessaries furnished him,” &c. 

The plaintiff proved merely the fact of maintenance—not 
that the guardian or the ward had requested it or that it was re- 
quired by the neglect or unwillingness of the guardian to main- 
tain the child. ‘Let us assume for the purposes of this case that 
mere proof of maintenance, without proof of a contract or re- 
quest or of necessity, is sufficient to make out a prima facie 
case, that is, that a contract to pay is implied from the mere 
fact of maintenance. This is, at most, only a rebuttable pre- 
sumption. It would be competent to rebut such presumption by 
proof that the person who maintained the child did so gra- 
tuitously. ‘This the defendant desired to show but the court 
refused to allow it. It is true that what he wished to show by 
cross-examination of Ane Paikalani did not go to the extent of 
showing that she made her statements to the defendant or to any 
one clothed with authority to contract with reference to the 
child, but it did go to destroy her own case by showing that she 
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took and supported the child gratuitously. It was unnecessary 
to show a contract not to charge. It was sufficient to show that 
there was no contract, express or implied, to pay. It is true also 
that the testimony of the defendant, which did show statements 
of Ane Paikalani to himself, was not stricken out. But consid- 
ering that the defendant lost the benefit of Ane Paikalani’s own 
testimony on this subject, that the defendant himself was pre- 
eluded from testifying further on this point and that the court 
sustained the broad objection to the admission of “any testimony 
under said questions” put to the defendant on this subject, that 
no illusion was made in the instructions of the court to this 
branch of the case, that the court did instruct the jury broadly 
that “an infant is liable for a reasonable value for necessaries 
furnished him,” &c., and that the verdict was for the plaintiff, 
it is fair to suppose that the jury disregarded this branch of the 
case and that the defendant was accordingly prejudiced by the 
errors committed. 

That one who takes a child gratuitously to treat as a child 
cannot recover compensation from the guardian for mainten- 
ance until notice to him to the effect that the maintenance will 
not thereafter be free of charge, and that then the recovery can 
be for only the excess of cost over the value of the child’s ser- 
vices, see Meyer v. Temme, 72 Ill. 574. 

Of course if necessaries were furnished not gratuitously but 
on the credit of the guardian or that of the infant or on the 
latter’s expectation of property, there might be a recovery on 
an implied contract. See Trainer v. Trumbull, 141 Mass, 527. 

It was competent for the defendant to show if he could that 
the care and maintenance of the ward were furnished gratuitous- 
ly and there was prejudicial error in not permitting him to do so. 

The verdict and judgment are set aside and a new trial is 
ordered. 


John W. Cathcart and Thos. C. Ridgway for plaintiff. 
Wise & Nickeus for defendant. 


438 °* JUNE, 1901. 


B. L. MARX, ADMINISTRATOR OF THE ESTATE OF 
J. W. WINTER, Deceased, v. PHOEBE A. PAR- 
MELEE. 


BL. L. MARX, ADMINISTRATOR OF THE ESTATE OF 
J. W. WINTER, Deceased, v. BISHOP & COMPANY. 


ORIGINAL SUBMISSIONS. 
Sts mikp Marcu 28, 1901. Decipen June 27, 1901. 
Fryar, C.J., Garea AND Perry, JJ. 


A cadorsed a certificate of stock in a corporation and delivered to B as 
a pledge to secure the payment of note and interest, also gave to 
pledgee a power authorizing the sale of stock if default was made 
in payment of debt at maturity. No new certificate was demanded 
or issued nor was the transaction recorded in the stock book of the 
corporation. A died intestate and insolvent. His administrator 
claims the right to the possession of the stock from the pledgre 
without paying the debt the stock wes pledged to secure. 

Held, that by the endorsement and delivery of the certificate of stock 
with the power of sale the legal title to the stock passed to the 
pledgee and that the pledgee has the right to sell the stock and 
apply the proceeds to the payment of the debt, interest and costs, 
accounting to the administrator for the excess, if any, 

Ticld, also, that Section 2016, Civ. L. 1897, relating to the transfer of 
stock in corporations and prescribing as prerequisites to a valid 
transfer of stock, except as between the parties, that either the 
certificate be surrendered and a new one issued to the transferee, 
or that the transaction be recorded in the stock books of the cor- 
poration, was enacted particularly for the benefit of corporations 
and corporation creditors, and does not prevent a stockholder from 
selling or pledging his stock or passing title thereto. without com- 
plying with the terms of said statute at least, against the claim 
of the pledgor’s administrator. 
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OPINION OF THE COURT BY GALBRAITH, J. 
(Perry, J., dissenting.) 


The facts in these two cases being similar and the law ques- 
tion involyed being the same in each case, they were argued and 
submitted together. 

In the first case the pertinent facts as disclosed by the sub- 
mission are as follows, to wit: That Marx, the plaintiff, is the 
duly appointed administrator of J. W. Winter, deceased; that 
Winter during his lifetime executed and delivered to Hollister 
and Company, a partnership, his promissory note for $2,000 
and deposited with the payee of said note as a pledge and as 
collateral security for the payment of the amount thereof and 
interest, Certificate No. 42, for thirty shares of the capital 
stock of the Hollister Drug Company, Limited, a corporation; 
that said stock was owned by Winter and the certificate was in 
his name and was endorsed in blank before delivery to the 
pledgee; that attached to said note and signed by said Winter 
was a written power or agreement; that this writing after recit- 
ing that said certificate of stock was held by said Hollister & 
Company for the purpose of securing the payment of said 
note and interest, provided that if the said note and interest 
were not paid at maturity, “I hereby irrevocably authorize and 
empower said Hollister & Company, or their assigns, to sell 
and dispose of the above described property or any part thereof 
at public or private sale, with or without previous notice to 
me of any such sale, and from the proceeds arising therefrom 
to pay the principal, interest, charges and the costs of sale, and 
the balance, if any, to pay over to me or my representatives, 
upon demand.” And also provided that if the principal and 
interest of the note should be paid that the certificate should be 
returned to Winter. Hollister & Co. assigned the note to 
the defendant Parmelee and delivered the same with the power 
to her and that she is now the owner and holder of the note; 
that no new certificate was issued nor was any entry or record 
of the pledge of the stock made in the stock book of the Hollis- 
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ter Drug Company, Limited; that the note has not been paid 
and that there is now due thereon the sum of $2406; that her 
claim for said amount against the estate of said J. W. Winter 
has been presented to the administrator and allowed; that the 
estate of said Winter is insolvent and that the administrator 
now claims the possession of said certificate of stock and the 
right to sell the same for the benefit of all of the creditors of 
said estate. 

The following questions of law are propounded: 

1. “In whom does the legal title to said shares of stock 
stand? 


2. Is the plaintiff, as such administrator, entitled to the 
possession of said shares of stock, and has he the right to sell 
the same for the equal benefit of all the creditors? 


3. Is the defendant to be regarded as a secured creditor, 
with the right to sell said collateral security for the satisfaction 
of her own claim?” 

The facts in the second ease are practically the same except 
that they show that on April 20, 1900, Winter borrowed of 
Bishop & Co. the sum of $3100 and executed his note therefor 
due six months thereafter and with said note executed a writ- 
ten contract reading in part as follows: “Be it remembered 
that I, the subscriber, in consideration of three thousand one 
hundred dollars loaned to me by Bishop & Company, on the 
terms stated in the foregoing promissory note, have sold and 
do hereby sell, assign, transfer and convey to the said Bishop & 
Co. and their assigns as a pledge sixty shares of the capital 
stock of the Hollister Drug Company, Limited, represented by 
Certificates Nos. 43, 44, 45 and 46, on the terms and for the 
purposes following, viz., as collateral security for the payment 
of the above promissory note and all other notes and demands 
which the said Bishop & Co. hold or may hold against me so 
long as they shall hold the said security; and with full authority 
to the said Bishop & Co. and their assigns to collect, assign or 
transfer and to sell the said security or any part thereof 
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* * * whenever any such note or demand shall be over- 
due and unpaid.” * * * 

The said certificates of stock were endorsed in blank before 
delivery to the pledgee. No new certificates were issued nor 
was this transaction recorded in the books of the company. The 
said note has not been paid and there is now due thereon the 
sum of $3224 and a claim for said amount has been allowed 
by the administrator. 

The same questions of law are presented in this as in the 
first case. 

No claim of fraud is made; nor is it pretended that any one 
of the parties to either of the transactions did not act in the 
utmost good faith. It is not denied that Winter had a perfect 
legal right to pledge the certificates of stock as collateral 
security for the payment of money borrowed in the manner 
he did. But it is claimed on behalf of the administrator that 
the pledgees by their laches and neglect forfeited any claim 
and right they might have had to hold said stock by failure to 
comply with the terms of a statute of the Territory. That un- 
der Section 2016 of the Civil Laws, 1897, each of the pledgees 
had a right to present the certificates held to the proper officer 
of the Hollister Drug Company, Limited, and to have new 
certificates issued in the name of the pledgee and that failing 
in this the transfer was void and that the legal title to said 
stock remained in Winter and at his death passed to and vested 
in his administrator. And that these pledgees have no stand- 
ing as secured and preferred creditors but must surrender the 
securities and take their pro rata of the assets with the other 
creditors of said estate. 

The statute reads as follows: “Whenever the capital stock 
of any corporation is divided into shares, and the certificates 
thereof are issued, transfers of the shares may be made by en- 
dorsement and delivery of the certificate. The endorsee shall 
be entitled to a new certificate upon surrendering the old one. 
And no such transfer shall be valid, except between the parties 
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thereto, until such new certificate shall have been obtained, or 
the transfer shall have been recorded on the books of the cor- 
poration so as to show the date of the transfer, the parties 
thereto, their place of abode, and the number and description of 
the shares transferred.” Civ. L. Sec. 2016. 

It is contended by the administrator that the statute was in- 
tended to protect the creditors of the stockholders as well as the 
creditors of corporations and that the persons extending credit 
to stockholders had a right to rely on the stock books of the 
corporation to obtain reliable information as to the amount of 
stock such person owned. It is possibly sufficient answer to 
this argument to state that under the law of this Territory the 
public has no right to inspect or examine or obtain information 
from the stock books of private corporations, such books being 
“open for the inspection of the stockholders and creditors,”— 
creditors of the corporation and not of individual stockholders. 
(Civ. L. 1897, Sec. 2021.) 

There are decisions of courts the opinions ot whose judges are 
entitled to great respect, that support the contention of the 
administrator in this ease, but the decided weight of authority 
and the better reason impel us to adopt the more, liberal con- 
struction, the one more in keeping with the commercial freedom 
of the age and expressed by the Supreme Court of New York 
as follows: “It has been settled, by repeated adjudications, that, 
as between the parties, the delivery of the certificate, with 
assignment and power endorsed, passes the entire title, legal 
and equitable, in the shares, notwithstanding that, by the terms 
of the charter or by-laws of the corporation, the stock is de- 
clared to be transferable only on the books; that such provisions 
are intended solely for the protection of the corporation, and 
can be waived or asserted at its pleasure, and that no effect is 
given to them except for the protection of the corporation; that 
they do not incapacitate the shareholder from parting with his 
interest, and that his assignment, not on the books, passes the 
entire ]cgal title to the stock, subject only to such liens or claims 
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as the corporation may have upon it, and excepting the right of 
voting at elections,” ete. MeNeil v. Tenth National Bank, 
46 N. Y. 331; Angel and Ames on Corporations, Sec. 354; 
Scigleman & Co. v. Brown, 61 Tex. 117; Hollowell, Assignee, 
ctc. v. Blackstone National Bank, 154 Mass. 359. 

In the case last above cited the pledge of stock was accom- 
panied .by a power similar in language to those under considera- 
tion and the court gave full force and effect to the claim of the 
pledgee against the claim of the assignee in bankruptcy of the 
pledgor. 

“As between the parties to the contract of pledge, the de- 
livery of a certificate of stock, indorsed by the owner with an 
irrevocable power of attorney to transfer in blank, vests in the 
pledgee, upon a bona fide advance, the legal title to the shares 
of stock represented by the certificate, although no notice is 
given to the corporation issuing the certificate, nor transfer 
obtained upon its books. It is enough, as between the parties, 
that the certificate is delivered with authority to the holder or 
any one he may name, to transfer it upon the books of the 
company, the consideration for the endorsement and delivery of 
the certificate being advanced in good faith.” Colebrooke on 
Collateral Securities, Sec. 271. 

The United States Supreme Court said’ on the question: “As 
between Powell & Co. (the pledgors) and Tome, representing 
the appellants (the pledgees) the property in the shares of stock 
undoubtedly passed to the latter without the formality of a 
transfer on the books of the Watsontown Bank. As collateral 
security for the payment of their notes, discounted and held by 
the Cecil National Bank, and with the power to sell for the 
purpose of payment, the title passed by the delivery of the 
certificate, with the accompanying power of attorney.” Na- 
tional Bank v. Watsontown Bank, 105 U. S. 220. 

Tt is not necessary in the cases at bar to go so far in the con- 
striction of this statute as the authorities cited would warrant. 
J am however confident in the opinion that when Winter en- 
dorsed and delivered the certificates of stock to the pledgees 
with the accompanying power of sale, the legal title to the stock 
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passed from Winter and vested in the respective pledgees: that 
the only act by which Winter could have reinvested himselt 
with the legal title to the stock, i. c., the payment of the money 
due, was not performed during his lifetime; that plaintiff, the 
administrator, took only the title that Winter had at the time of 
hig decease, no more and no less, and now stands in his place; 
that so far as these actions are concerned the parties are within 
the exception of the statute (Sec. 2016) the controversy being 
“between the parties thereto:” that the administrator, even at 
this time, after default in the payment of these debts, has the 
right to redeem the stock by payment of the amouurt of the 
debts and that, if this is not done, these pledgees have the right 
to proceed to sell the stock in the manner provided by law and 
to apply the proceeds to the satisfaction of the debts, accounting 
to the administrator only for the excess, if any. 

It follows that the answer to question No. 1 will be that the 
legal title to the stock stands in the pledgee and that No. 2 
should be answered in the negative, and that an affirmative 
answer should be returned to No. 3. 

Let judgment be entered accordingly. 

B. L. Marx and Hatch & Silliman for plaintiff. 

Holmes & Stanley and Kinney, Ballou & McClanahan for 
defendants. 


CONCURRING OPINION OF FREAR, C.J. 


There is much difference of opinion as to the proper construc- 
tion and application of a provision that no transfer of stock shall 
be valid execpt between the parties thereto, until a new certifi- 
eate shall have been obtained or the transfer shall have been 
recorded on the books of the corporation. Some courts make a 
distinction between a statutory provision of this kind and a simi- 
lar provision in the charter or by-laws only. Some base a dis- 
tinction upon whether there is also a provision that the stock 
book of the corporation shall be open to creditors of the stock- 
holders or to the publie generally or to creditors of the corpora- 
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tion only. Section 2021 of the Civil Laws does not require 
that the stock book shall be open to creditors other than those of 
the corporation. The tendency seems to be on the whole towards 
holding that provisions of the kind in question are intended for 
the benefit of the corporation, its creditors and stockholders 
and not for the benefit of the public or the creditors of the 
stockholders and that an unrecorded transfer of stock by en- 
dorsement and delivery of the certificate is valid as against all 
but bona fide takers for value without notice. Among the 
various grounds assigned for this view probably the most effec- 
tive is the quasi-negotiable character of stock certificates and 
the desirability from a commercial standpoint of having the 
buying and selling of stocks as free and safe as possible. 
Whether an attaching creditor would have priority over a 
transferee in the case of an unrecorded transfer is a question 
upon which there are a good many authorities on each side, 
some writers contending that the weight of authority and reason 
is in support of the view that even such creditors would not 
have such priority. See Cook, Stock and Stockholders, Sec. 
486 ct seq. But as to general creditors who have not actually 
acquired any lien on or interest in the stock there seems to be 
less question. The question here is whether an administrator 
of a decedent’s insolvent estate is to be regarded as representing 
the decedent or the general creditors and, if the latter, whether 
he has priority against a transfer by indorsement and delivery 
of the certificate by the decedent in his life time not in con- 
templation of insolvency te one who took in good faith and 
for value. The view that the transfer would hold good in such 
a case seems to have been practically adopted in this jurisdic: 
tion in the case of Castle & Cooke v. Smith, 7 Haw. 579, where 
an unrecorded transfer as a pledge was held valid as against 
an assignee in bankruptcy of the transferor. If it would be 
good as against such an assignee it certainly would he 
good as against an administrator, who would as much as such 


an assignee stand in the shoes of the decedent and no more than 
such an assignee represent the general creditors, and in the case 
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above cited the court seems to have expressed a dictum to this 
effect. See also Smith v. Castle & Cooke, 6 Haw. 697, and a 
case on another subject but in some degree analogous, Wright 
t. Brown, 11 Haw. 401. In my opinion the pledgees in these 
cases have priority over the administrator to the extent of their 
claims. 


DISSENTING OPINION OF PERRY, J. 


I respectfully dissent. 

The language of our statute (Section 2016, Civil Laws) is 
clear and nnambiguous. “No nch transfer shall be valid, ex- 
cept between the parties thereto, until such new certificate shall 
have been obtained, or the transfer shall have been recorded on 
the books of the corporation.” In the case at bar no new 
certificate las been obtained nor has the transfer been recorded 
on the books of the corporation. In accordance with the plain 
provision of the statute, then, the attempted transfer is invalid 
except az between the parties. The argument that the statute 
permits examination of the books only by stockholders and 
creditors of the corporation and that therefore the requirement 
as to registry of transfers must be presumed to have been in- 
tended for the benefit of such stockholders and creditors only, 
seems to me to be insufficient to justify a practical enlargement 
of the expressed exception by holding such transfers valid as 
against all other than the stockholders and creditors of the cor- 
poration and the corporation itself. 

The decision in Castle € Cooke v. Smith, T llaw. 579, is not 
an adjudication to the contrary. The question presented in the 
case at bar was not raised or passed upon in that case. The 
decision was based upon other grounds. 

Is the present controversy between the parties to the transfer 
and therefore within the exception named in the statute? T 
think not. The estate is insolvent, and the first duty of the 
administrator is to convert all the available property of the 
deceased into cash and to divide the proceeds pro rata among 
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the creditors. The heirs and distributees will receive nothing. 
The administrator in this submission is acting for the benefit of 
the creditors, and by the terms of the submission he is permitted 
to raise, and has raised the question, as to the validity of the 
transfer of the stock as between the creditors and the pledgee. 
(Whether, if Winter were alive, a creditor who had not attached 
or levied on the stock could raise the same issue or be permitted 
to be heard thereon, is a question which does not arise in this 
case and upon which no opinion need be expressed.) If the 
transfer is valid, the title to the stock is in the pledgee and the 
administrator is powerless to realize on it for the creditors; on 
the other hand, if it is invalid, the title is in the administrator 
and he may proceed to divide the proceeds of the stock among 
the creditors. ‘The latter are directly concerned in the result. 
Under the circumstances of this case, I regard the issue as being 
between the creditors and the pledgee and not as being between 
the parties to the transfer. 

In my opinion, the answer to question No. 1 should be that 
the transfer of the stock is invalid and that the legal title thereto 
stands in the administrator, and question No. 2 should be an- 
swered in the affirmative and No. 3 in the negative. 
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MANOEL GOMES v. JOSE CORDEIRO. 
APPEAL From Crrcvrr Juper, First Circu. 


SUBMITTED June 19, 1901. Dercipep Jeng 27, 1901. 


Frear, C.J., GALBRAITH AND PERRY, JJ. 


A leased certain land to B. The latter sublet a portion of the land 
to Œ. It was understood and agreed between B and C that if B 
should later obtain from A a renewal of the original lease, he, B, 
would “extend the subletting to C on terms similar or propor- 
tionate to those received from A.” Subsequently C, without the 
knowledge of B, obtained from A a lease of the same land demised 
in and by the lease first mentioned for a term of years to com- 
mence at the expiration of B’s term. On a bill brought by B pray- 
ing that C be decreed “to transfer by proper instrument in writing 
the portion of said property to which plaintiff, the petitioner here- 
in, is of right entitled,” held, that B is not entitled to relief. 


OPINION OF THE COURT BY PERRY, J. 


The complainant alleges in his Dill, in substance, that on 
or about January 21, 1897, he acquired by assignment a lease, 
wherein Queen Kapiolani was the lessor, of a certain described 
piece of land situate in Honolulu, and that on or about July 20 
of the same year he sublet a portion of the demised premises 
to the respondent; that upon the death of the original lessor 
subsequent to the execution of the original lease, the Kapiolani 
Estate, Limited, became her successor in interest as to said 
land; “that at all times, and from the beginning of the con- 
fidential relationship of landlord and tenant between petitioner 
and defendant, the said defendant has known of all of the facts 
in relation thereto, and it has been understood and agreed be- 
tween petitioner and defendant that at or before the expiration 
of petitioner’s lease he, the petitioner, should, if possible, obtain 
another lease of all of said property as described in the original 


GOMES r. CORDEIRO. 449 


lease hereinbefore set out, and now referred to as Exhibits ‘A’ 
and ‘B, and that in such event petitioner would also extend 
the subletting to defendant on similar or proportionate terms 
according to the terms received by petitioner from said Kapio- 
lani Estate, Limited, and which said agreement your petitioner 
has been at all times ready, and now is ready to do and per- 
form. But your petitioner is informed and believes, and so 
states on information and belief, that, unmindful of and disre- 
garding his said agreement with petitioner, and in violation of 
the trust and confidence reposed in him by your petitioner, and 
in utter disregard of the relationship existing between them, 
the defendant has, under cover and in an underhanded and 
inequitable manner sought and obtained of and from said Ka- 
piolani Estate, Limited, a renewal lease of the whole of said 
premises covered by the said original lease acquired by peti- 
tioner, and part of which was, as already set out, sublet to 
defendant by your petitioner, and said renewal lease to become 
effective from the expiration of the term of the lease of peti- 
tioner. But that your petitioner is unable to set out or describe 
the lease so obtained by said defendant from said Kapiolani 
Estate, Limited; the said defendant, and the said Kapiolani 
Estate, Limited, both refusing any and all information con- 
cerning the same. That said lease obtained by the defendant as 
aforesaid is and in equity should be regarded as a mere con- 
tinuance of the original lease as set out in a preceding para- 
graph herein, and subject and amenable to all of the rights 
and equities subsisting between petitioner and defendant by 
virtue of their fiduciary relationship in the premises.” 

The prayer is “that if it shall be ascertained that defendant 
has so obtained and secured said lease of said premises as herein 
set out and described, that the same, or that part of said prop- 
erty now held by petitioner and not included in the subletting 
by petitioner to defendant, nor included in the agreements be- 
tween petitioner and defendant, may be held and decreed by 
the Court to be a continuance of the original lease as above 
described, and the defendant ordered, adjudged and decreed 

29 
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to transfer by proper instrument in writing the portion of said 
property to which plaintiff, the petitioner herein, is of right 
entitled.” 

Respondent demurred. The demurrer was sustained and the 
bill dismissed on the ground that the latter docs not state facts 
sufficient to entitle the complainant to che relief praved for or 
to any relief in a court of equity. 

In our opinion, upon the facts stated in the bill the com- 
plainant is not entitled to anv relicf in a court of equity. The 
demurrer was correctly sustained. 

The decree appealed from is affirmed. 

J. M. Viras and C. C. Bitting for complainant. 

Holmes & Stanley for respondent. 


MANUEL GOUVEIA r. NAKAMURA. 
APPEAL FROM Disrricr Court, Norru Kona, Hawa. 
SUBMITTED JUNE 20, 1901. Deciprp Jung 29, 1901. 


Frear, C.J., GALBRAITH AND PERRY, JJ. 


A judgment rendered by a District Magistrate in a summary proceed- 
ing to recover possession of land is void where the summons was 
made returnable in a less time than that required by the statute 
and where the complaint did not show the existence of the rela- 
tion of landlord and tenant between the plaintiff and defendant, 
and where for these reasons the defendant declined to plead and 
the judgment which was for the plaintiff was forthwith rendered. 

A void judgment may be set aside on motion even though an appeal 


had been taken previously but dismissed for informalities. 


GOUVEIA vr. NAKAMURA. 451 


An appeal may be taken from a decision overruling a motion to set 
aside a judgment where a substantial right is involved and the 
judgment is clearly void as appears upon the face of the record. 


OPINION OF THE COURT BY FREAR, C.J. 


This is a summary proceeding to recover possession of certain 
land under the landlord and tenant statute. The plaintiff 
alleged “that defendant is in possession of certain premises un- 
der lease from one D. Alawa to the plaintiff, situate at Holua- 
loa 2, North Kona aforesaid, the same being a certain interest 
of said D. Alawa in the Hui lands of Holualoa 1 and 2, North 
Kona aforesaid, which the said defendant is holding wrongfully, 
unlawfully and against the rights of the plaintiff.” The sum- 
mons was issued January 22, 1901, and made returnable Jan- 
uary 24, 1901. 

On the return day the defendant appeared specially and 
moved to quash the summons for the reason that it was made 
returnable in less than three days, contrary to the provisions 
of the statute. This motion was overruled and the case was 
continued to the 26th. On the latter date the defendant, stating 
that he waived no point or error in the overruling of the motioun 
to quash, moved to dismiss the action on the ground that the 
complaint did not set forth a cause of action within the jurisdic- 
tion of the District Magistrate. This also was overruled. De- 
fendant declined to answer and judgment was forthwith ren- 
dered for the plaintiff. The defendant then appealed to the 
Circuit Judge of the Third Circuit, who on plaintiff’s motion 
dismissed the appeal for informalities. The defendant then 
moved the District Court to vacate the judgment on the ground 
that the court had no jurisdiction of the defendant for the 
reason that the summons was returnable in a less time than that 
required by the statute, or of the subject matter for the reason 
that the complainant did not set forth facts sufficient to bring 
the cause within the jurisdiction of the court. This motion 
was overruled and the defendant now appeals from the desizion 
overruling the motion. 
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The summons should have been made returnable in not less 
than three nor more than five days. Civ. L. See. 1682. See 
Pantall v. Dickey, 123 Pa. St. 481. 

The complaint should have shown the existence of the rela- 
tion of landlord and tenant between the plaintiff and defendant, 
for without that the District Court would have no jurisdiction, 
Coney v. Manele, 4 Haw. 154. 

The judgment was void end should have been set aside. 17 
Am. & Eng. Eney. of L. 825. ‘The fact that an appeal had 
been taken or attempted from the judgment and had been dis- 
missed did not prevent the setting aside of the judgment, 

An appeal lies from an order declining to set aside a judg- 
ment where a substantial right is affected and the judgment is 
clearly void as matter of law. Ib. 848. 

The order of the District Magistrate overruling the motion 
to set aside the judgment is reversed and the case is remanded 
to him with directions to set aside the judgment. 

J. M. Vivas for plaintiff. 

Andrews, Peters & Andrade for defendant. 
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HENRY J. LYMAN v. THE HILO TRIBUNE PUBLISH- 
ING COMPANY. 


Excrrtions FROM Cirourr Court, Fourra Circurr. 
Susmirrep Marcu 20, 1901. Deowev Jury 10, 1901. 


Frear, C.J., GALBRAITH ann Perry, JJ.. 


In an action for libel, held, that there was no evidence which would 
warrant the jury in finding that the words published were true 
or that the publication was privileged, and that, under the cir- 
cumstances, it was error for the Court to refuse to give an instruc- 
tion to that effect. 

Where the alleged libellous words are capable of being construed as 
charging the plaintiff with selling spirituous liquor and opium 
without a license, it is error for the trial judge to express the 
view, in the presence and J earing of the jury, that the said words 
do not so charge the plaintiff. 

In an action for libel, evidence of specific acts of misconduct on the 
part of the plaintiff is inadmissible to prove the reputation of the 
plaintiff. 


OPINION OF THE COURT BY PERRY, J. 


(Galbraith, J., dissenting.) 


This is an action of libel wherein the plaintiff claims damages 
for the publication by the defendant in its weekly newspaper, 
The Ililo Tribune, on December 1, 1900, of the following 
alleged -libellous words: “Sons of the Deputy Sheriff of the 
Island and of the Captain of the Police for Puna between them 
control the unlicensed dope and liquor business of the Pahoehoe 
district. While they occasionally appear to be discharging their 
dutics by jumping some individual who endeavors to do busi- 
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ness outside the combine, or in case such a one is lacking they 
inveigle some perfectly innocent individual into giving them a 
drink and scize the proffered bottle as evidence npon which to 
base a false charge and conviction unsupported by other evi- 
dence.” Plaintiff is a son of the Deputy Sheriff referred to. 
After trial before a jury, a verdict was rendered for the defend- 
ant. The case comes to this Court on a number of exceptions 
raising questions of the admissibility of evidence, of the cor- 
rectness of ccrtain instructions requested by the parties, and as 
to whether the verdict is supported by the evidence. 

Exception 19. Plaintiff requested the court to instruct the 
jury as follows, and the request was refused: “I further in- 
struct you that there is no evidence in this case which will war- 
rant you finding that the defendant was justified in publishing 
the article in question, or that the facts published by the de- 
fendant are true. The only purpose for which you can consider 
the evidence of witnesses who testify that the plaintiff is reported 
to be guilty of the offense charged is to mitigate the damages 
and rebut the presumption of malice.’ After an examination 
of the transcript of the notes of evidence, we are of the opinion 
that there was no evidence from which the jury could have 
found that the words published were true or that the publication 
falls within one of the classes of privileged communications. 
The evidence adduced concerning the plaintiffs reputation and 
of reports or rumors that he was engaged in illicit dealings in 
liquor and opium, would not support a finding of the truth of 
the words and was incompetent and inadmissible as proof on 
that question, whether admissible or not for other purposes. 

The Court below in its charge to the jury evidently proceed- 
ed on the theory that the jury might properly find that the 
publication in question was privileged and that the action could 
not be maintained without proof of actual malice; and much 
evidence was admitted as tending to throw light on the question 
of malize. The jury was, under the instructions of the court, 
at liberty to find that the publication was privileged and ac- 
cordingly, in the absence of actual malice, to render a verdict for 
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the defendant. While much freedom is now permitted to news- 
papers in the criticism of the acts of public officers as such,—and 
it is under this class, apparently, that defendant claims priv- 
ilege in the case at bar—the publishers may not, with impunity, 
charge such an officer with the commission of an offense. They 
possess in this respect no immunity from liability not belonging 
to any other citizen. See 18 Am. & Eng. Encycl. Law, 419; 
Hamilton v. Eno, 81 N. Y., 116; Upton v. Hume, 21 L. R. A., 
493; Root v. King, T Cowen, 613. The case before us is not 
one of a privileged communication. The giving of the instruc- 
tions on this subject, was, it is true, not excepted to, but the 
exception now under consideration necessarily raises the same 
questions. The instructions given were inconsistent with that 
requested by the plaintiff and proceeded on an erroneous view 
of the law; plaintiff’s request, though perhaps in its second por- 
tion somewhat more favorable to the defendant than it should 
have been, was otherwise in accordance with the law and should 
have been given. See Times Publishing Co. v: Carlisle, 94 
Fed. 762. Its refusal was clearly prejudicial to the plaintiff. 
Exception 18. The plaintiff requested the court to instruct 
the jury as follows: “No. 1. I instruct you, gentlemen of the 
jury, that to print and publish, concerning any person, that he 
has sold opium or spirituous liquor in the Hawaiian Islands is 
libellous per se, and if you find from the evidence that the 
defendant printed and published, concerning the plaintiff, that 
he had thus sold spirituous liquor or opium, you must give a 
verdict for the plaintiff, unless you also find that the charge is 
true.” This instruction was first given and then subsequently 
withdrawn. The court, in withdrawing it, said: “Well, thac 
instruction ought not to have been given. There is nothing in 
the article that says he sold it. There is nothing in the trans- 
action that he sold it.” The record shows that the trial judge, 
in passing on the bill of exceptions, explained that these re- 
marks were not addressed to the jury and should not be consid- 
ered as a part of the charge. The statements, however, were 
made in the presence and hearing of the jury. They were com- 
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ments upon a question of fact which it was in the province of the 
jury alone to determine, to-wit, what was the meaning of the 
alleged libellous words. Sec 13 Am. & Eng. Encycl. Law, 379; 
Odgers, Libel and Slander, 93; Newell, Defamation, Slander 
and Libel, 290. The jury may well have placed great weight 
upon and been influenced by the construction given by the 
court to the language; and if it was so influenced, it must have 
been to plaintiff’s detriment, for the judge’s construction was 
adverse to plaintiff’s case. The alleged libellous words were at 
least capable of the construction contended for by the plaintiff, 
and the question should have been submitted to the jury without 
any indication of the judge’s views in the matter. Sce See. 1, 
Chap. 56, Laws of 1892. 

We regard Exhibit 10A, the stenographer’s transcript of thie 
notes of proceedings had in the settlement of exception 18, a- 
being properly before us as a part of the bill of exceptions, for 
the reason thet the trial judge himself, by an endorsement on 
the original bill, makes said exhibit a part thereof. 

Whether or not, at the date of the publication referred to, it 
was an offense in this Territory to have in possession or to sell 
opium, and whether or not it was libellous per se at that tine 
to charge one with such possession or sale, are questions whicli 
were not argncd before us. No opinion is expressed thereon, 
The court, although it refused plaintH!s request Number 1, 
nevertheless charged the jury that, “it is libellous per se to 
charge in a printed publication a person with an offense of sell- 
ing opium, the offense being punishable by imprisonment at 
hard labor, and its commission involving moral turpitude and 
subjects the offender to social degradation.” To this instruction 
no exception was taken. 

Exceptions 15 and 16. J. R. Wilson, a witness for the de- 
fendant, was asked in direct examination: “Do you know his” 
(the plaintiffs) “general reputation in the community where he 
lives with reference to his controlling in any part or manner the 
opium business?” to whieh the answer was. “Well. I don't know, 


there is only one way in which T can answer that question, On 
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several occasions these Chinamen have come to me to get opium 
and said it was for Henry Lyman.” An objection to the ques- 
tion and a notice to strike out the answer and have the jnry in- 
structed to disregard it, were both overruled. The answer was 
clearly inadmissible as evidence either of general reputation or 
of the truth of the words published, or on any other theory. 
Specific acts may not be shown to prove reputation, and as evi- 
dence of the truth of the charge the statements made to ihe 
witness were hearsay. 

By reason of these prejudicial errors, plaintiff is entitled to 
a new trial. The other exceptions need not be considered. 

Smith & Parsons for plaintiff. 

Wise & Nickeus for defendant. 


DISSENTING OPINION OF GALBRAITH, J. 


I am not able to agree with the opinion of the majoritv of the 
court in this case. One reason for this is that I have a settled 
conviction that it is more important to declare the law of a case 
than to announce that the trial judge has‘committed error. 

The plaintiff prepared his cause and tried it in the court 
below on the theory that the publication was libellous per se. 
He neither alleged nor proved special damages. The defense 
maintained that the charges made in the publication were true, 
and also that the publication was privileged. 

The opinion concludes that there was no evidence before the 
jury from which it could have found that the charges were true 
and that the publication was not privileged, but refuses to ex- 
press an opinion on the vital question in the case, i. e., whether 
or not the publication was libellous per se, although the court 
below instructed the jury that it was. 

Tf the plaintiff's theory of the law of the case is not correct 
his exceptions should be overruled. If the publication is not 
libellous per se damages are not presumed but must be alleged 
and proved. There was no proof of actual damages and a judg- 
ment in his favor could not be maintained under any other view 
of the law than that maintained by the plaintiff. If there was 
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a failure of proof on the part of the plaintif he was not 
prejudiced by any of the alleged errors and has no just cause 
to complain. So it seems to me that the court should have 
determined and announced the law of this case, i. e., whether or 
not the instruction of the court that the publication was libellous 
per se was correct. 

The opinion determines that the trial court erred in refusing 
to instruct the jury that there was no evidence from which it 
could find that the alleged libellous words were true and that 
the court again erred in admitting and refusing to strike out the 
testimony of J. R. Wilson—evidence from which the jury 
might have found one of the charges to be true, i. e., that the 
plaintiff was engaged in the business of “handling dope.” I am 
inclined to agree with the majority that the testimony of Wilson 
was improperly admitted and should have been stricken out but 
it was before the jury when the instruction was asked and while 
it was there the refusal to give the instruction was not error. 
The court below erred in one of these instances but clearly did 
not err in both of them. 

Again the opinion proceeds: “The court below in its charge 
to the jury evidently proceeded on the theory that the jury 
might properly find that the publication in question was priv- 
ileged and that the action could not be maintained without 
proof of actual malice,” and this conclusion is announced in the 
face of the following words found in the charge of the court 
below to the jury, to-wit, “You must bear in mind that editors 
and publishers of newspapers are not privileged to publish libel 
in thé dissemination of news, but are liable for libellous publica 
tions like other persons without proof of express malice or 
actual ill-will against the person libelled.” I submit that this 
instruction is good law and is fully sustained by the leading case 
of Times Pub. Co. v. Carlisle, 94 Fed., 762, and does not war- 
rant the conclusion above quoted from the majority of this court. 

It thus appears to me that the real question of law presented 
by the record in this case remains unsettled and undetermined 
by the opimion. 
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KAILIKEA (w), non compos mentis, by her next friend, 
SAMUEL KEKA, v. JOHN HAPA and KAPALI. 


ÅPPEAL FROM Circurr Junex, Firsr Crrcurt. 
Susmrrrep Jone 25, 1901. Decwwrp Jury 13, 1901. 


Frear, C.J., Garpraita anD Perry, JJ. 


On the evidence, the grantor in a certain deed is found to have been, 
at the time of the execution thereof, mentally unsound to such 
a degree that she was incapable of making a valid deed, and the 
instrument of conveyance is therefore declared null and void. 


OPINION OF THE COURT BY PERRY, J. 


This is a suit in equity wherein the relief prayed for is that 
the court declare null and void a certain deed executed on or 
about the thirty-first day of March, 1894, by complainant Ka- 
ilikea (w) to respondent John Hapa. The grounds alleged in 
support of the prayer are that Kailikea, who is now about 
forty years of age, “was born an idiot and has remained 
non compos mentis from her birth to the present time,” and 
that the respondent named procured the execution of the deed 
by fraudulent pretences and deceit. The consideration named 
in the deed is one hundred dollars, while the value of the land 
thercby conveyed is alleged in the bill to be one thousand dol- 
lars. It further appears from the bill that Hapa subsequently 
conveyed the land in question to respondent Kapali, the latter, 
it ig averred, taking with full knowledge of Kailikea’s mental 
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unsoandness and of the fraud allegcd to have been practiced 
upon her. 

The answer of Kapali (Hapa filed no answer) denics the truth 
of the averments of idiocy and mental unsonndness of Kailikea 
and of fraud and admits that the consideration of the deed was 
one hundred dollars and the value cf the land six hundred dol- 
lars. The court below granted a decrece as prayed for and from 
that decree the case comes on appeal to this court. 

Th: main issne in the ease is as to whether or not Kailikea 
was, at the time of the execution of the decd, an idiot or 
mentally incapable of making a contract. On this issne consid- 
erable evidence was adduced by the parties herein. To review 
this evidence in detail seems to us to be unnecessary. While the 
allegation of idiocy, if that term means a total lack of under- 
standing from birth, has not, in our opinion, becn satisfactorily 
established, still we are satisfied upon all the evidence and find 
that cver since her carly childhood Kailikea has been and at the 
time of the exeeution of the deed was mentally unsound to 
such a degrce that she was incapable of exeenting a valid deed. 
We are satisfied, further, from the evidence that Hapa, who is 
the half Lrother of Kailikea, and Kapali had, at the time of the 
making of the deeds under consideration, full knowledge of Ka- 
ilikea’s mental condition and incapacity. 

In view of these facts the deeds were properly declared null 
and void and ordered cancelled and set aside. The decree ap- 
pealed from is affirmed. 

J. JH. Davidson for complainant. 

T. \MeCants Stewart for respondent Kapali. 
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KEAULOA (k) and KAPELA (w) rt. NAMOKUEONO 
EWALIKO. 


APPEAL From Crrcuir Juper, Firsr Circvir. 


SUBMITTED June 26, 1901. Drowep Jury 13, 1901. 


Frear, C.J., GALBRAITH AnD Perry, JJ. 


The allegations of fraud contained in a bill to set aside a deed, held 
not sustained by the evidence. 

The presumption of fraud, if any, arising from the facts of the ex- 
istence of a relation of trust and confidence between the granior 
and the grantee in a deed and the lack of any substantial, financial 
consideration for the conveyance, is not conclusive but may be 
rebutted by other evidence. 


OPINION OF THE COURT BY PERRY, J. 


This is a suit in equity wherein the canccllation of a deed, 
executed April 28, 1900, and conveying certain described land 
belonging to complainant Keanloa and situate in Honolulu, 
Oahu, is prayed for. The complainants, husband and wife, 
allege that they are old and uneducated and unable to read; 
that for sometime prior to April 28, 1900, “defendant together 
with Emalia Akiona had been living with plaintiffs on the 
premises in question, and had from time to time contributed 
certain sums for their support and maintenance, and had shown 
great kindness to them, in consequence of which plaintiffs came 
to lean upon said defendant and said Emalia Akiona and to be 
enided by their wishes and advice, and reposed entire con- 
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fidence in them, said defendant and said Emalia Akiona;” that 
in consequence of the repeated suggestions of respondent and 
Emalia Akiona and of their statements that, if the conveyance 
was made, they, respondent and Emalia, would live with com- 
plainants and take care of them during the remainder of their 
lives, the complainants consented to execute a deed of the said 
land to respondent and said Emalia for the nominal considera- 
tion of one dollar; that the deed was prepared under dirce- 
tions given by respondent and Emalia and was by the latter, 
with intent to cheat and defrand the complainants, made abso- 
Inte in form and without any provision concerning support of 
the complainants for the remainder of their lives; that com- 
plainants had no independent advice in the matter and exccuted 
the deed without knowledge of its contents or of the fact that it 
contained no provision with reference to support and in the 
belief that “by reason of said conveyance respondent and said 
Emalia Akiona would be obliged and bound to support plain- 
tiffs during the remainder of their said lives;” that about three 
weeks after the execution of the said deed Emalia died and 
thereupon respondent ceased to contribute anything to the sup- 
port of the complainants; and that respondent denics any obliga- 
tion to support complainants. 

After trial on the merits, the bill was dismissed. The fol- 
lowing findings of fact, with others, were made by the Circuit 
Judge: “That the complainants are husband and wife and re- 
side in Honolulu, Island of Oahu, Territory of Iawaii; that the 
defendant herein Namokueono Ewaliko is a resident of Hono- 
lulu aforesaid; that on the 28th day of April, 1900, the com- 
plainant Keauloa was the owner of all that certain picce or par- 
eel of land deseribed in the bill of complaint herein; that for 
some time prior to the date mentioned in said deed, the defend- 
ant together with one Emalia Akiona, had been living with 
complainants on the premises in question and had from time to 
time contributed certain sums for the support and inaintenance 
of complainants and had shown great kindness to them; that on 
the said 28th day of April, 1900, the complainants made, ex- 
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ecuted and delivered to the defendant Namokueono Ewaliko 
and Emalia Akiona the deed before referred to; that said deed 
was prepared and drafted by one John M. Kea under the direc- 
tions and instructions of the complainant Ke2uloa, to whom said 
decd was read and explained before he subscribed the same; and 
that said deed was likewise 1ead and explained to the complain- 
ant Kapela before she signed the same; that said deed was ac- 
knowledged by both of the complainants with full knowledge of 
its contents and understandingly; that the complainants were not, 
nor were either of them subjected to any undue influence of the 
part of the defendant Namokueono Ewaliko or the said Emalia 
Akiona, nor were the said complainants or either of them sub- 
jected to any menace, duress, fraud or threats on the part of 
said Namokueono Ewaliko, defendant herein, and Emalia Aki- 
ona, or either of them.” 

After an examination of the transcript of the evidence, our 
conclusion is that the preponderance of the evidence justifies 
and requires these findings. The essential averments of the bill 

“on the subject of fraud were clearly disproven by the testimony 
of disinterested witnesses. We believe that the deed was ex- 
ecuted, not because of any importunities or suggestions on the 
part of respondent or of Emalia, but of Keauloa’s own motion. 
Keauloa was advanced in years and in ill health and by reason 
of the kindness theretofore shown and contributions for support 
furnished his wife and himself by respondent and Emalia and 
also, doubtless, moved in part by the fact that Emalia was his 
wife’s grand-daughter, he deemed it wise to give and convey the 
land to respondent and Emalia, trusting that they would con- 
tinue, as in the past, to contribute to their support and main- 
tenance. The instructions to Kea for the drafting of the deed 
were given by Keauloa himself; neither of the grantees took 
any part in the giving of such instructions or in any way in- 
terfered therein. The instrument was read and explained by 
Kea both to Keauloa and to Kapela before execution, and was 
executed with full knowledge of its contents. 

On behalf of the complainants it is contended that the 
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respondent having in her answer admitted the truth of the 
allegation of the bill hercinabove quoted concerning the con- 
fidence reposed by complainants in respondent and Emalia, and 
it appearing that the consideration for the conveyance was 
nominal, equity will not uphold the transaction but will decree 
the cancellation of the deed. Assuming that such a confidentia: 
relation existed between the parties that from that fact and 
from the further fact of the absence of any substantial, financial 
consideration, fraud will be presumed, still that presmnption is 
not a conclusive one but may be rebutted by other evidence. In 
this case the presumption, if any, has been overcome by other 
evidence adduced. 


In the presentation of their case the complainants introduced 
some evidence tending to show the mental condition of Iapela 
at the date of the trial and for some time prior thereto. At the 
close of the respondent’s case, the complainants sought to in- 
troduce, as rebuttal, further evidence on the subject, to show 
with greater certainty the time when, as claimed, Kapela first 
became mentally unsound, but, on objection, the Court declined 
to receive such evidence on the ground that it was not rebuttal. 
We think that this ruling was correct. Although for the 
respondent some evidence was adduced tending to show that 
Kapela was mentally sound at the date of the execution of the 
deed, nothing was brought out which entitled complainants to 
introduce as rebuttal the testimony offered. It may have been 
within the discretion of the Court to admit the testimony, 
irrespective of whether it was rebuttal or not, Lut the refusal 
so to do was not, under the circumstances, an abuse of discretion. 

On all the evidence it is impossible to find that at the date of 
the deed Kapela was mentally unsound and incapable for that 
reason of making the conveyance in question. It may be added 
that it is not averred in the Lill that she was thus unsound or 
incapable at that time; the relief is prayed for, not on the 
theory of mental incapacity, but on the other grounds above 
recited. 
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The decree appealed from is affirmed. 
Magoon & Thompson for complainants. 
S. K. Kane for respondent. 


JOHN J. GRACE v. THE TERRITORY OF HAWAII. 
ORIGINAL. 
Susmrrtep June 17, 1901. Drcmwwep Jury 5, 1901. 


Frear, C.J., GALBRAITH AND PERRY, JJ. 


A Sheriff cannot bind the Territory to pay a surgeon for an operation 
upon a private citizen made necessary by an unauthorized act ot 
a policeman. 


OPINION OF THE COURT BY FREAR, C.J. 


This is a submission without action on the following agreed 
facts: 

In February, 1901, a policeman at Hilo, Hawaii, without 
authority, justification or extenuation by law, shot and wounded 
a private citizen. It immediately became necessary to extract 
the bullet from the wounded man. The Sheriff of Hawaii re- 
quested the plaintiff, who was a licensed physician and surgeon 
practicing in Hilo, to perform the operation, promising him 
reasonable compensation for the service by the department of 
the Attorney-General. The plaintiff performed the service in 
a skillful manner and rendered a bill therefor to the said depart- 
ment. The question is whether the Territory is liable. 

In our opinion the Sheriff was without authority to bind the 
Territory to pay for an operation upon a private citizen made 

30 
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necessary by an unauthorized act of a policeman. Judgment 
for the defendant. 

The plaintiff in person. 

Attorney-General E. P. Dole for the defendant. 


C. B. WILSON v. LILIUVOKALANI. 
APPEAL FROM Circurr Juper, Firsr Crrevir. 


SUBMITTED APRIL 3, 1901. Derce Jory 16, 1901. 


A motion to file an amended bill after demurrer has been sustained 
to the original bill for want of equity is addressed to the discre- 
tion of the Judge and his ruling thereon is not subject to review 
in the appellate court unless an abuse of discretion is shown. 

The decree dismissing the bill in this case should have been without 
prejudice. 


OPINION OF THE COURT BY GALBRAITH, J. 


The plaintiff fled his bill in equity in the court below con- 
taining substantially the following averments: 

That prior to June, 1895, the plaintiff and his wife had 
rendered valuable services to the defendant for which they had 
not been paid; that on said date his homestead located at corner 
of Young and Piikoi streets, Tlonolulu, Oahu, was advertised for 
sale under foreclosure of mortgage; that the defendant called his 
attention to this fact, that he was about to lose his home and said 
that she would buy it for him; that it was understood that Cecil 
Brown would act for the defendant in the purchase of the prop- 
erty: that relying on the defendant’s said promise he discouraged 
bidders at the foreclosure sale; that his friends understanding 
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that Brown was buying the property for his use refrained from 
bidding; that there was only one bid for the property at the 
sale, that made by Brown at $4,400, although the real value of 
the property was $7,500; that the property was sold and deeded 
to Brown who immediately executed a declaration of trust 
declaring that the defendant furnished the money paid for the 
property and that he held the same for her exclusive use and 
benefit; that afterwards Brown delivered to him the commis- 
sioner’s deed and the declaration of trust relative to said prop- 
erty; that he advised the defendant of all of these facts and she 
expressed her satisfaction with the same and said to him if at 
any time thereafter he became financially able he might pay the 
amount expended and at any event the property should always 
be used and occupied by the plaintiff and his wife as a home 
during the remainder of their lives; that afterwards one J. O. 
Carter, the attorney-in-fact of the defendant, approached him, 
seeking a fraudulent advantage in regard to the property and 
misrepresented and wilfully deceived him and persuaded him 
to give up the title papers to said property under the belief 
that the defendant was about to make a devise of certain other 
property to his wife or mother-in-law, that relying on said rep- 
resentations of said attorney-in-fact he delivered said title papers 
to Carter; that Carter turned these papers over to Cecil Brown 
who executed a deed for the property directly to the defendant 
and that since said date the defendant has claimed to own said 
property free from any trust or claim of the plaintiff; that in 
the year 1898, the defendant’s agent and attorney directed him 
to vacate the property; that he offered to pay the amount of 
money the defendant had expended for the same and this offer 
was refused; that he was occupying the premises as a home at 
the time of the mortgage sale and has continued to so occupy the 
same up to this date; that his wife, Eveline Wilson, is now de- 
ceased; that in August, 1900, the defendant instituted in the 
Circuit Court of the First Circuit an ejectment suit against him 
to recover the possession of said property and $1,000. damages; 
that he cannot intterpose his equitable defense in a court of law 
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and unless this court will take cognizance of this action he will 
suffer irreparable loss and injury. 

The prayer of the bill is in the alternative (1) That the de- 
fendant may be decreed to hold the premises as trustee for him 
during the remainder of his natural life (2) That the defendant 
may be decreed to execute a deed conveying to the plaintiff a 
life interest in the property. An injunction restraining the de- 
fendant from selling or leasing the premises pending the hear- 
ing or from proceeding with the ejectment suit is also asked for, 
and a prayer for process and general relief. The injunction 
was granted. The defendant demurred to the bill on several 
grounds. After hearing the demurrer was sustained for want 
of equity in the bill. The plaintiff then asked and was granted 
leave to move to amend the bill. 

The plaintiff afterwards presented to the Judge his amended 
bill with a motion for leave to file the same. This amended bill 
after alleging the circumstances preceding the mortgage sale 
practically as in the original bill proceeds as follows: That in 
consideration of the services of the plaintiff and his wife, the 
defendant “promised and agreed to buy in said premises at the 
said mortgage sale herein referred to for the petitioner and his 
wife, Eveline, under an agreement that they should always re- 
main in possession of said premises and that the same should be 
held as a home for the use and benefit of said petitioner and his 
wife for life; that said respondent further agreed that she would 
convey the said premises back to the said petitioner at any time 
that he should reimburse her for the money paid for the prop- 
erty at the mortgage sale; that in consequence of the said rep- 
resentations and “relying implicitly upon the agreement made 
by said respondent” and “acting solely in consideration there- 
of” the plaintiff did not try to find purchasers at the sale but 
discouraged them, telling all his friends of the arrangement; 
that the property was to be purchased by Cecil Brown for his 
benefit and that in consequence thereof the property was sold 
for $1,500. or $2,500. less than its real value. 

The remaining allegations of the bill are substantially the 
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same as in the original bill except that the allegations relative 
to the wilful deception of Carter in obtaining possession of the 
title papers are omitted altogether. That part of the prayer of 
the original bill asking that the defendants be decreed to execute 

„2 deed conveying to plaintiff a life interest in the property is 
changed in the amended bill to one that she be decreed to con- 
vey the fee on the receipt of the amount of thé money expended 
in the purchase of the property. 

The Circuit Judge denied the motion on the ground that the 
bill presented was not an amendment but was a new bill and 
immediately entered a decree dismissing the bill, and dissolving 
the injunction, with costs. From this decree the plaintiff ap- 
peals. 

The amended bill does not seek to bring in new parties. The 
facts relied on for relief are much the same although the form 
of expression is different. The language is possibly more precise 
in the amended than in the original bill but the purpose and 
object of the one is clearly apparent in the other, i. e., the pro- 
tection or preservation of the interest the plaintiff claimed in 
the property. It is not important that the form of expression is 
changed so long as the principal facts relied on for relief are 
the same. It appears that the amended bill was what it pur- 
ported to be and was not a new bill. 

We do not agree with the Circuit Judge in the reason given 
for refusing to allow the amended bill to be filed; however, this 
motion was addressed to his discretion. He could have allowed 
it or denied it as the circumstances of the case or the interests of 
justice might have seemed to require and his action thereon 
would not be subject to review in the appellate court unless the 
discretion was clearly abused. (See Bishop & Co. v. The Pacific 
Navigation Co., 7 Haw. 277; Mist v. Kawelo, ante, 302.) 

Under the ancient rules of the Chancery Courts when a de- 
murrer was sustained for want of equity in the bill the case was 
out of Court and that was the end of it unless the Chancellor in 
his discretion permitted further proceedings. The rule is stated 
as follows: 
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“Strictly speaking, upon a demurrer to the whole bill being 
allowed, the bill is out of Court, and no subsequent proceeding 
can be taken in the case. The Court often, however, on hearing 
the demurrer gives leave to amend, and there are cases in which 
it has afterwards permitted an amendment to be made; and it 
seems that, even after a bill has been dismissed by order, it has, 
been considered in the discretion of the Court to set the cause 
on foot again.” Daniels’ Chan. P. & P., 6th Am. Ed., Vol. 1, 
p. 598. 


The strictness of this ancient rule has been modified in most 
jurisdictions by statute or rule of court. There is neither rule 
nor statute on the subject in this Territory but the practice of 
the court in regard to amendments has been liberal. The court 
has also recognized the practice that when the bill is dismissed 
it may be without prejudice. (See Barthrop v. Kona Coffee 
Co., 10 Haw. 402). This practice we think, should have been 
followed in this case. 

The decree appealed from dismissing the bill should have 
been without prejudice and as it was not the case should be 
remanded. 

It is ordered that the cause be remanded to the Judge of the 
First Cireuit with direction that the decree appealed from be 
modified so that the dismissal of the bill shall be without 
prejudice unless the Circuit Judge shall in his discretion allow 
the amendment and for such further proceedings as may be 
deemed proper. 

Abraham Lewis, Jr., for plaintiff. 

Robertson & Wilder for defendant. 
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WONG KWAI v. LYDIA K. DOMINIS, OTHERWISE 
KNOWN AS LILIUOKALANI. 


AppEaL From Orrcurr Jupex, First Crecurr. 
Supmrrrep Marca 27, 1901. Drome Jury 17, 1901. 


Frear, C.J., GALBRAITH anp Perry, JJ. 


A power of attorney is not revoked by the mere giving of a similar 
power to another person. 

An oral acceptance of a written offer may be sent through third per- 
sons who need not be formally authorized to act for the acceptor. 

A letter, set forth in the opinion, is held to contain an offer and not a 
mere request for an offer. 


OPINION OF THE COURT BY FREAR, C.J. 


This case was previously before the court on appeal from a 
decree dismissing the bill on demurrer. That decree was re- 
versed. Wong Kwai v. Dominis, ante, 92. The case now comes 
up on appeal from a decree granting the relief prayed for after 
a hearing on the merits. The suit is one for specific performance 
of an alleged agreement to lease the Ahupuaa of Lumahai on 
the island of Kauai. 

The main questions argued are whether a certain letter writ- 
ten by one Heleluhe to one Akana was an offer to lease the land 
and, if so, whether the offer was accepted, and whether the said 
Heleluhe and Akana were the duly authorized agents of the 
defendant and plaintiff respectively. The facts are in outline 
substantially as follows: 
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The plaintiff had leased the land originally for ten years and 
had obtained two successive renewals of ten years each and had 
been in possession as lessee under defendant’s predecessors and 
herself for nearly thirty years. Heleluhe was defendant’s con- 
fidential advisor for many years up to the time of his death, which 
occurred after the bringing of this suit. In 1891 she gave him 
a general power of attorney, which was recorded. On Novem- 
ber 30, 1896, she gave Mr. J. O. Carter a general power of 
attorney, which also was recorded and notice of which was pub- 
lished in the newspapers. On December 3, 1896, Heleluhe 
executed as her attorney two leases in her presence. On Decem- 
ber 5, 1896, she went to the United States, accompanied by 
Heleluhe, and on August 2, 1898, returned. The plaintiff paid 
rent to Heleluhe for a number of years and after the latter’s 
departure paid rent to Mr. Carter. During the defendant’s 
absence the plaintiff spoke to Mr. Carter several times about 
obtaining a renewal of the lease. The latter told him to wait 
until the defendant’s return and that it would have to be left for 
her to sign. On August 10, 1898, the plaintiff consulted one 
Akana as to the best course to pursue to obtain a renewal. 
Akana was employed by Carter in collecting rents for the de- 
fendant and had on occasions taken care of some of her property. 
He had an office on his own account and advised others and 
drew papers for them. He told the plaintiff that Heleluhe and 
Carter were the only ones to see in regard to the matter and 
advised him to write a letter to Heleluhe, and, at his request, he 
drafted an application for a lease, which the plaintiff signed and 
took to Heleluhe on the next day. Akana and the plaintiff 
differ as to what was said between them in regard to the powers 
of Heleluhe and Carter. ‘The former seemed to think that it 
was understood that the matter would have to be referred to the 
defendant, but the latter says Akana told him that either Hele- 
luhe or Carter could sign. The plaintiff apparently did not 
know what the exact powers of Heleluhe and Carter were or 
whether they held written powers of attorney. He says that 
Heleluhe told him he had full power to act. In the letter to 
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Heleluhe he wrote among other things: “I ask yours and Her 
Majesty’s kindness, to let your servant have the land.” 

On October 15, Akana received from Heleluhe a letter of 
which the following is the translation on file: 

“W. ©. Akana, my regards to you. The offer of $5,000 for 
the land of Lumahai for the year is at an end; therefore the 
highest offer at this date, that is, is $2,200; and if there is no 
other higher offer than this, then the land will belong to this 
person. 

Therefore, because of my aloha for Wong Kwai, I therefore 
think you should go and tell him if he has any thought (desire) 
for the land, then he must give one hundred dollars ($100) over 
this offer, that is, $2,300 for the year, then the door is closed, 
no person can further bid, and if Wong Kwai should agree then 
the lease will be made immediately for ten years, the lease 
beginning on the 1st day of January A. D. 1900 and the lease 
shall be made on the following Monday the 17th, paying at the 
same time the half of the yearly rental in advance, that is, 
$1,150. If Wong Kwai agrees, then I will immediately draw 
up the document and sign it right away on the Monday morn- 
ing, and acknowledge it on that day, then that trouble is at an 
end. You be quick; I am taking great consideration for his 
interest, because he was the person who has been on the land 
for a long time. Your true friend, 

(Signed) J. H. Herervne. 

Washington Place, Oct. 15th, 1898.” 

Akana, on receiving this letter, sent for one Kan Wing Chew, 
who was a friend of the plaintiff and occasionally employed by 
him, and gave him the letter to take to the plaintiff. The 
plaintiff took it to another person to have it more carefully 
explained and then, on the same day that the letter was received, 
sent Kan Wing Chew back to Akana to tell him that he, the 
plaintiff, would take the lease at $2,300 and that he wanted to 
know when the lease would be ready. Akana and Kan Wing 
Chew then went to Heleluhe. Akana interpreted for Kan 
Wing Chew and told Heleluhe that the plaintiff would take the 
lease at $2,300 in accordance with the terms of the letter, and 
asked him when the plaintiff should come and Heleluhe said that 
he might come on Monday. On the Monday following, the 


474 JULY, 1901. 


plaintiff and Kan Wing Chew went to Heleluhe and the plaintiff 
asked him if he had told Akana and Kan Wing Chew that he 
would have the papers ready that day and he replied that he 
had and produced the papers and asked him to take them home 
and see if they were right. He did so, showed them to one 
Chang Kim who made an alteration and on the same day he 
returned to Heieluhe with Kan Wing Chew and a notary and 
with a check for the first half-year’s rent. The plaintiff called 
Heleluhe’s attention to the alteration and the latter replied that 
it was unimportant and all right, but said also that the defendant 
was away and asked them to return the next day. The notary 
testified that Heleluhe told him to recopy the lease with the 
alteration and told the plaintiff to tell Akana to then get it, take 
it to the defendant and, if she signed it, to take it back to the 
notary and have him take it to the defendant and get it 
acknowledged. On the next day they returned. Chang Kim 
also went with them and the plaintiff this time took the half 
year’s rent in gold, but Heleluhe told them that some one else 
had offered $2,700 for the lease, and that the defendant had 
given him instructions not to sign the lease. Upon being asked 
if he had a power of attorney to sign, he replied that he had and 
produced it. He declined to sign and said that if they wished 
further satisfaction they could see the defendant. The defend- 
ant executed a revocation of Heleluhe’s power of attorney on 
November 19, 1898. Heleluhe died before the hearing and so 
was not a witness in the case. 

This is a case of unusual difficulty. The foregoing statement 
of the main facts does not adequately give the impressions that 
the testimony gives. The transactions in regard to which there 
is most question were between Chinese and Hawaiians and not 
only is there some difference of opinion among the witnesses as 
to just what was said on various occasions but it is unusually 
difficult to determine just what was intended or understood by 
what was said. 

Heleluhe’s authority, in our opinion, was not revoked by the 
appointment of Mr. Carter with similar powers. To constitute 
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a revocation of a power of attorney there must be something 
besides the mere appointment of another attorney to show an 
intention to revoke. Hatch v. Coddington, 95 U. 8. 48; Claflin 
v. Lenhein, 66 N. Y. 301; Ahern v. Baker, 34 Minn. 98; 
Devol v. Quimby, 11 Allen 208; Johnson v. Youngs, 82 Wis. 
107. Heleluhe continued as the defendant’s confidential adviser 
after Mr. Carter’s appointment. He executed two leases with 
her knowledge a few days after that appointment. He could 
not very well act in that way thereafter until nearly the time 
of the transaction in question because he was absent from the 
country during most of the intervening period. Mr. Carter’s 
appointment was apparently made, not because of any desire 
to change attorneys, but in order to have an attorney who could 
act during Heleluhe’s absence. 

It was unnecessary for Akana or Kan Wing Chew to have 
any formal appointment under the plaintiff. Assuming that 
Heleluhe’s letter contained an offer, an oral acceptance would 
be sufficient under the statute of frauds, and it would only be 
necessary for the plaintiff to send such an acceptance to Hele- 
luhe in some proper way. Upon receiving the letter he at once 
took it to a friend and had it carefully explained and then sent 
the one, Kan Wing Chew, who had brought it back to the one, 
Akana, who had sent it, with the message that he agreed to the 
terms and wished to know when the lease would be ready. 
These two, Akana and Kan Wing Chew, immediately went to 
Heleluhe who wrote the letter and delivered the message to 
him and the latter said that the lease would be ready the follow- 
ing Monday. This word was taken back to the plaintiff and he 
went to Heleluhe at the appointed time, Monday, and found the 
papers prepared. If the letter was an offer, we think that the 
plaintiff intended to accept it and sufficiently communicated his 
acceptance to Heleluhe. 

The question of greatest difficulty is whether the letter should 
be construed as containing an offer. It is contended that it 
was a mere friendly letter of advice contemplating at most an 
offer from the plaintiff. There is undoubtedly much in the 
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letter to support this view. But an offer need not be made in 
any formal way. No particular words are required. It is un- 
necessary for one to say: “I offer you so and so,” or for the 
other to say: “I accept your offer.” It is sufficient for one to 
say: “If you agree, I will do so and so,” and for the other to 
say: “I agree.” This seems to be what was done here. IJfele- 
luhe in his letter first refers to offers made by others and the 
word translated “give” is the same as that translated “offer,” 
namely “haawi,” which means “offer” or “give.” The word 
“bid” (koho) also is used once. But he does not ask the plaintiff 
to make a mere bid or offer in the same way that others have 
made offers. He contemplates final action in the case of the 
plaintiff. If the plaintiff will give or offer $2,300, “the door 
is closed, no person can further bid.” He then goes on to say 
definitely and positively just what would be done “if the plaintiff 
should agree.” He states the particulars as to the terms of the 
lease and as to when and how it should be executed. “The lease 
will be made immediately for ten years, the lease beginning on 
the Ist day of January, A. D. 1900 and the lease shall be made 
on the following Monday the 17th, paying at the same time the 
half of the yearly rental in advance, that is $1,150.” He con- 
tinues, “If Wong Kwai agrees, then I will immediately draw 
up the document and sign it right away on the Monday morning 
and acknowledge it on that day.” He expressly states that he 
himself will sign and acknowledge the lease. Counsel for the 
defendant contends that the proper translation is: “It will be 
signed and acknowledged,” but we cannot so find. The words 
are: “Ina e ae ana o Wong Kwai, alaila, hana koke ae wau i 
ka Palapala, a kakau inoa koke no i kakahiaka Poakahi, a hoo- 
iaio no ia la.” This bears particularly upon the contention that 
Heleluhe’s idea was merely to invite an offer which should be 
referred to the defendant before being acted upon. Heleluhe 
wrote definitely as one having complete authority, stating that 
the plaintiff, if he agreed, should have the lease on such and 
such terms. The plaintiff on the same day sent back word that 
he agreed. Heleluhe seemed to consider the communication as 
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settling the matter and acted accordingly by having the papers 
ready the following Monday. It must be conceded that aside 
from the terms of the letter and the evidence as to their sup- 
posed acceptance on the same date, there is much evidence that 
is of a very unsatisfactory nature. The words and actions of 
the various persons on the several occasions were largely of an 
informal character and in some instances might be interpreted 
in several ways. It is perhaps more than usually a case in which 
deference should be paid to the opinion of the trial judge who 
had the witnesses before him. Some things, especially after the 
supposed offer and acceptance had taken place, seem to indicate 
that Heleluhe and Wong Kwai thought that the matter would 
have to be referred to the defendant for approval or final action 
and that therefore the contract was not closed. And yet these 
things may be explained in part at least on other theories. The 
letter from Heleluhe to the defendant written after the events 
of Monday the 17th, which contains some statements pointing 
in this direction was, in our opinion, rightly held inadmissible. 
The fact that a formal lease was contemplated did not prevent 
the letter and the acceptance of its terms from constituting a 
final binding contract, the preparing and signing of the lease 
being merely in execution of the contract. It is true also that 
the formal lease seems to contain terms differing from those set 
forth in the letter. The letter referred to the land of Lumahai, 
that is, presumably, the whole of that land. The lease excepted 
ten acres, the stream and certain trees. Whether similar excep- 
tions were made in the plaintiff’s former leases of this land, so 
that in speaking of a new lease of this land the parties would 
have in mind the property subject to the exceptions named in 
the old leases, that is, whether the “land of Lumahai’” was 
understood by the parties under the circumstances as meaning 
what was described in the lease, we do not know. If not, we 
should regard the change as a modification of the agreement 
made on the 15th rather than as constituting a new agreement 
working an abandonment of the old or proof that the minds 
of the parties had not met on the 15th. Apparently no question 
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was raised by either party as to the change. Nor is there any 
thing to indicate that either party considered that the agreement 
of the 15th was abandoned or replaced by a new agreement. 
Apparently Heleluhe and Wong Kwai came to an understand- 
ing which each fully believed would be carried out, and which 
undoubtedly would have been carried out but for the higher 
offer of $2,700. The question is whether the letter of the 15th 
should be regarded as an offer, for this is the only memorandum 
of an agreement in evidence that can be enforced against the 
defendant under the statute of frauds. For the law of the case 
on several points we refer to the former decision, ante, 92. On 
the whole we are of the opinion that sufficient cause has not 
been shown for reversing the decree of the Circuit Judge. 

The decree appealed from is affirmed. 

Hatch & Silliman and C. Brown for the plaintiff. 

Robertson & Wilder for the defendant. 


MARY A. COFFIELD v. THE TERRITORY OF 
HAWAII. 


EXOEPTIONS FROM Crrouirt Court, First Crrcurr. 
SUBMITTED APRIÈŁ 4, 1901. Dercrwep Jury 20, 1901. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


The Territory of Hawaii is not liable for injuries from defective streets. 


OPINION OF THE COURT BY FREAR, C.J. 


This is an action for $25,000 damages for injuries alleged to 
have been sustained by the plaintiff from falling into a ditch, 
on the night of December 10, 1900, as a result of the alleged 
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negligence of the defendant in failing to provide guard rails 
or other protection along said ditch or to give warning of the 
existence of the ditch, which ditch crossed an alleged public 
theroughfare in the city of Honolulu. 

The case comes here on exceptions to an order sustaining the 
defendant's demurrer and dismissing the plaintiff’s complaint. 

The main question is whether an action lies against the Ter- 
ritory for a tort of this kind. 

The general rule is that a state is not liable to be sued except 
by its consent. Such consent is often given, though it is seldom 
extended to cases of tort. It was given even in such cases by 
a former statute in these islands. High v. Hawaiian Govern- 
ment, 8 Haw. 546; Dillingham v. Hawatian Government, 9 
Ib. 101. In the first of these cases the court remarked: “It 
is interesting to note in this connection that no other sovereign 
state has ever held itself liable to individuals for the mis- 
feasance, laches or unauthorized exercise of power by its officers 
and agents.” Subsequently that statute was repealed and an- 
other (Civ. L. Ch. 98) was enacted which was taken substan- 
tially from that of the United States relating to the court of 
claims and which limited the jurisdiction of the court over cases 
against the government to cases ex contractu and excluded 
those in tort. Bush v. Territory, ante, p. 1. 

This suit however is not brought under that statute but is 
brought against the Territory on the theory that it was created 
a municipal corporation by Congress and as such was made 
liable like other municipal corporations for torts of the kind 
in question and that the statute above referred to was to that 
extent repealed by the Organic Act under which the Territory 
was created. 

Tn a certain sense all governments are municipal corporations, 
In this sense each of the several States and the United States is 
such a corporation. Yet these, being sovereignties, are not liable 
to suit in their own courts except by their own consent. The 
same is true of certain political subdivisions, such as counties, 
townships, school districts, road boards, &c. These also are 
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in a sense municipal corporations, and yet they share in the 
immunity of the state from liability to suit unless made liable by 
statute. They are often described as quasi corporations and are 
regarded principally as agencies, auxiliaries or instrumentalities 
of the general government. There is, however, a political sub- 
division of another class that is usually created by rter or 
incorporated under statutes, generally for a community more or 
less compact, supposedly at the request or with the consent ex- 
press or implied of the members thereof, and mainly for the 
special interests and convenience of the particular locality and 
its people. Such corporations are supposed to have a private 
character to a certain extent and are therefore held to be liable 
like other private corporations. They are often spoken of as 
municipal corporations proper as distinguished from the other 
class above referred to as quasi corporations. See 1 Dill. Mun. 
Corp. §§20, 23, 26. Bearing in mind this distinction between 
municipal corporations proper and quasi corporations, the gen- 
eral rule is, as stated in 2 Ib. 997, 998, that “In the United 
States, there is no common-law obligation resting upon quasi 
corporations, such as counties, townships, and New England 
towns, to repair highways, streets, or bridges within their limits, 
and they are not obliged to do so unless by force of statute. 
Even when the legislature enjoins upon corporations of this 
character the duty to make and repair roads, streets, and bridges, 
and confers power to levy taxes therefor, the general tenor of 
the decisions is to treat this as a public, and not a corporate, 
duty, and to regard such corporations, in this respect, as public 
or State agencies, and not liable to be sued civilly for damages 
caused by the neglect to perform this duty, unless the action 
be expressly given by statute;” but, “The general doctrine of 
American courts * * * in respect of municipal corpora- 
tions proper, has been to hold them civilly lable for injuries 
from defective streets.” This distinction may not be based 
altogether on sound reasoning but it is well established. 

To which form of government is that of the Territory most 
analogous? To that of a State or the United States or a political 
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subdivision created as an instrumentality thereof, or to that of 
a municipal corporation proper? In our opinion Congress did 
not intend in creating the Territory to create a municipal cor- 
poration proper with the liabilities of such a corporation. No 
express provisions in the Organic Act indicate such an intention. 
On the contrary the express provisions, so far as they bear on 
the question, would seem to favor the view that Congress in- 
tended to continue in force the former statutes which exempted 
the government from liability in cases of this character. See 
Org. Act, §§6, 55, 83. And no inference of a contrary nature 
can be drawn from the general form of government created by 
the Act as a whole. It is true, the Supreme Court of the 
United States has held that the District of Columbia was to be 
regarded as a municipal corporation proper for purposes of this 
kind under the Act of 1871, but that Act expressly constituted 
the District “a body corporate for municipal purposes,” with 
power to “sue and be sued” and to “exercise all other powers of 
a municipal corporation” not inconsistent with the Constitution 
and laws of the United States. Barnes v. Dist. of Columbia, 
91 U. S. 540. The government of these islands is very different 
from that which was provided for the District of Columbia un- 
der that statute and was formed under very different conditions. 
It is that of an organized territory and is even more like that of 
a State than is the case with other organized territories. It is 
a government for a large area distributed over many islands 
separated by wide channels, with comparatively infrequent com- 
munication between the islands as well as between different 
parts of each island and with a scattered population. Jt is 
largely a continuation of the form of government previously 
existing here which certainly was never regarded as in the 
nature of a municipal corporation proper. The question is one 
of the intention of Congress. It cannot safely be said that be- 
cause the government of this Territory possesses this or that 
feature in common with the government of the District of 
Columbia or any other municipal corporation proper that there- 
fore Congress intended to create such a corporation here with 
3i 


482 JULY, 1901. 


the usual liabilities of such a corporation. ‘The fact that the 
Territory is in a sense a municipal corporation does not render 
it liable to suit. That does not render a state liable to suit. 
The fact that it is a political subdivision does not render it liable. 
That does not render a county liable. The fact that it is no 
longer a sovereignty does not render it liable. Counties are not 
sovereignties. Power to sue does not require as a correlative 
liability to suit. States may sue but may not be sued in their 
own courts without their consent. No cases has been produced 
in which a territory has been held liable to suit, and yet if it 
were considered liable there would naturally be such cases. 
There are references to cases which are not at hand which seem 
to hold the contrary even in cases of contract. Langford v. 
King, 1 Mont. 38; Fiske v. Cuthbert, 2 Ib. 593; Church, N. 
W. Dig., Tit. Territories; 63 Am. Dee. 132, note. Other courts 
have used language which seems to iadicate that Territories have 
not been regarded as municipal corporations proper. For in- 
stance in Ha parte Morgan, 20 Fed. Rep. 298, the court said: 
“A territory, under the Constitution and laws of the United 
States, is an inchoate state.” In National Bank v. County of 
Yankton, 101 U. 8. 129, the court said: “The Territories are 
but political subdivisions of the outlying dominion of the United 
States. Their relation to the general government is much the 
same as that which counties bear to the respective States.” In 
Snow v. United States, 18 Wall. 317, it was held proper to 
prosecute criminal cases in the name of a Territory though 
strictly speaking there was no sovereignty in the Territory. 

The exceptions are overruled. 

Kinney, Ballou & MeClanahan for the plaintiff. 

Attorney-General E. P. Dole for the defendant. 


TONG CHONG CHAN v. N. Z. INS. CO. 483 


TONG CHONG CHAN v. THE NEW ZEALAND INSUR- 
ANCE CO. 


Error ro Crrevit Court, First Crecurt. 


Susmirrep June 27, 1901. Dromen Jury 22, 1901. 


Frear, C.J., GALBRAITH AND PERRY, JJ. 


A condition in a policy of insurance that no action shall be brought 
in case of loss unless within six months after the loss, is valid 
and binding on the insured. 

The plaintiff in an action of assumpsit upon a contract of insurance 
alleged, as an excuse for not bringing the action within the time 
limited in the policy, “that on sevefal occasions and within six 
months after the destruction of said stock of goods, wares and 
merchandise, and since such time, the plaintiff has demanded 
payment of said policy from the defendant but the defendant 
through its said agent, refused at all times to pay the same 
assigning as a reason therefor, that the Government of Hawaii, 
or some other Governmental Authority would pay for such loss, 
and that the defendant was not liable therefor.” Held, on 
demurrer, that this was not a sufficient excuse,—that the facts 
stated do not disclose any waiver by the insurer of the right to 
rely on the clause of limitation as a defense or estop the defendant 
from presenting such defense. — 


OPINION OF THE COURT BY PERRY, J. 


The plaintiff on January 11, 1901, in the Circuit Court of 
the First Circuit brought against the defendant an action of 
assumpsit for five hundred dollars on a policy of insurance issued 
by defendant in favor of plaintiff. The property insured was 
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destroyed by fire on January 20, 1900. A copy of the policy 
was attached to and made a part of the declaration. Clause 
19 of the policy reads as follows: “It is furthermore hereby 
expressly provided, that no suit or action of any kind against 
the said Company for the recovery of any claim upon, under, 
or by virtue of this policy, shall be sustainable, in any court of 
law or equity unless such swit or action shall be commenced 
within the term of six months next after any loss or damage 
shall occur; and in ease any such suit or action shall be cont 
menced against the said Company after the expiration of six 
months next after such loss or damage shall have oceurred the 
lapse of time shall be taken and deemed as conclusive evidence 
against the validity of the claim thereby so attempted to be 
enforced.” 

The defendant im the court below demurred to the deelara 
tion, alleging throe grounds, to wit: ©(1) That said complaint 
does not set forth sufficient facts to constitute a cause of action 
against said defendant; (2) that it appears in and by said com- 
plaiut that said action was not commenced within the term of 
six months next after the alleged loss or damage oceurrcd; (3) 
that it aypears in and by said complaint that the claim herein 
attempted to be enforeed against defendant is invalid.” The 
demurrer was sustained and the action dismissed, wherenpon 
these proceedings were instituted. The ruling of the Circuit 
Court sustaining the demurrer is the only error alleged. 

The main question presented is whether the limitation by 
the parties to the contract of insurance of the time within which 
action may be bronght thereon to a period shorter than that 
prescribed by the statute of limitations, is valid or void as being 
agaiust publie poliev. We are of the opinion that the limitation 
is valid. While the courts of a few States have held to the 
contrary, the great weight of authority is in support of this view. 
See Mav on Ins., See. 478; + Joyce on Ins., See. 3181; 13 Ain. 
& Eng. Eney. Law, 9nd Ed., 885, 386; Riddleshorqer v. Hart- 
ford Ins. Co, T Wall. 386; Vette v. Ins. Co.. 80 Fed. 668; 
Woodbury Savings Bank r. Ins. Co.. 31 Conn. 517; Melson 
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v. Ins. Co., 25 5. E. (Ga.) 189; Ins. Co. v. Whitehill, 25 Til. 
466; Amesbury v. Ins. Co., 6 Gray 596; Fullam v. Ins. Uo., 
7 Gray 61; Law v. Accident Association, 94 Mich. 266; Glass 
v. Walker, 66 Mo. 32; Patrick v. Ins. Co., 43 N. H. 621; 
Tasker v. Ins. Co., 58 N. H. 469; Ins. Co. v. Phoenia Oil 
é& Candle Co., 31 Pa. St. 449; Brown v. Ins. Co., 5 R. I. 394; 
Suggs v. Ins. Co., 71 Tex. 579; Wilson v. Ins. Oo., 27 Vt. 99; 
and Killips v. Ins. Co., 28 Wis. 472, 482. We know of no 
reason founded on public policy for declaring such a limitation 
void; on the contrary the weight of reason also is clearly in 
favor of sustaining such a stipulation. “There is no principle 
of common law forbidding such a condition. Originally there 
was no limitation to actions. The first statute of limitations, 
which has been substantially followed, provided that suits in 
certain cases should be brought within six years, and not after- 
wards. But there is nothing in the act which forbids a limita- 
tion short of this period, by agreement of parties. It only pro- 
hibits the suit after six years. There can be no doubt that, prior 
to the statute, it would have been competent for the parties, by 
a clause in their contract, to limit the time within which suit 
might be brought. There is nothing in the act, necessarily or 
by fair construction, taking away the right. And the adoption 
of such a condition is based upon grounds of prudence and 
policy which must challenge the general approval.”—May on 
Ins., Sec. 478. “Under the light of these principles, it is difficult 
to discover any objection to parties limiting the time within 
which the intervention of the law may be demanded. Such a 
contract is forbidden by no law, and is in conflict with none. 
It accords with the legal maxim vigilantibus non dormientibus, 
éc., and with the principle of statutes of limitation; while it 
limits the time according to the character of the special case, as 
the parties understand it and wish it understood. Statutes of 
limitation prohibit not the limitation of actions, but the in- 
definite postponement of them. The law expresses its willing- 
ness to decide controversics, if applied to in a given time; but it 
does not prohibit parties from limiting themselves, in their con- 
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tracts, to less time. It was always law, that parties might con- 
tract to renounce privileges allowed them by law; and such 
renunciation is binding on them.”—Jns. Co. v. The Phoenia 
Oil & Candle Co., supra. 

The period of six months provided for in the contract is not 
unreasonably short. It affords sufficient time within which the 
assured may either secure an adjustment of the amount of the 
loss and payment thereof or institute legal proceedings. See 
cases cited supra, 

For the plaintiff it is contended that the condition contained 
in clause 19 is without consideration and therefore void. In 
this we cannot acquiesce. The promise of the defendant set 
forth in the policy was based upon a valuable consideration, to 
wit, the payment of the premium; but that promise was, not 
to pay at all events upon the loss of the property by fire, but 
only to pay under certain circumstances. The condition in 
question is one of the terms of the promise—a part thereof. 
It is specifically made such by the language of the policy itself. 
Plaintiff accepted the promise as made and is bound by the 
condition, even though he did not sign the policy. 

It is further contended that even though the limitation is 
valid, the present action may be maintained because the defend- 
ant waived the condition and by its conduct estopped itself from 
relying upon it as a defense. ‘The argument is that the de- 
fendant induced the plaintiff to delay in bringing the action 
until after the six months had elapsed by holding out to him 
the hope that his claim would be paid. The onlv allegation 
on this subject contained in the declaration is as follows: “that 
on several occasions and within six months after the destruction 
of said stock of goods, wares and merchandise, and since such 
time, the plaintiff has demanded payment of said policy from 
the defendant but the defer dant through its said agent, refused 
at all times to pay the same assigning as a reason therefor that 
the Government of Hawaii or some other governmental author- 
ity would pay for suzh loss and that the defendant was not 
liable therefor.” Neither the theory of estoppel nor that of 
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waiver can find any support in this the plaintiff’s own statement 
of the facts. The defendant did not in any way mislead the 
plaintiff into believing either that it, the defendant, would pay 
the claim if plaintiff should delay in instituting legal proceed- 
ings or that it would not rely on the provisions of clause 19. 
On the contrary, it “at all times” denied liability and refused 
to pay, thus giving the plaintiff ample notice that his only pos- 
sible remedy against the defendant would be by compulsory 
proceedings at law. 

Judgment affirmed. 

J. T. De Bolt for plaintifi. 

Robertson & Wilder for defendant. 


JOHN FOWLER & COMPANY, Limited v. ROBERT 
CATTON and GEORGE W. MACFARLANE. 


Aprrat FROM Circuit Juper, First Crrovurr. 
Supmirrep Marcu 25, 1901. Decrpep Jury 26, 1901. 


Frrar, C.J., GALBRAITH any Perry, JJ. 


The agent or factor who sells the goods of his principal on commis- 
sion, and collects the money for the same, holds such money as 
@ quasi trustee for his principal and where the facts show the 
existence of a fiduciary or confidential relation a court of equity 
will maintain a bill against the agent or factor for an accounting. 

The verification of a bill in equity may be made by the plaintiff or 
some one in his behalf to the best of his knowledge and belief. 

In a bill for an accounting it is necessary to allege a demand, and 
refusal, prior to filing the bill. 
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The complainant filed a bill in equity for an aceonnting, 
alleging that it is a foreign corporation organized and existing 
under the laws of the kingdom of Great Britain; that the re- 
spondents are residents of Honolulu; that in January, 1893, 
the respondents were duly authorized to act jointly as its agents 
within the Hawaiian Islands “and as such agents were author- 
ized to negotiate sales of machinery, steam plows, and other 
goods, wares and merchandise within the seope of the business 
conducted by vour orator, and to receive pay therefor from 
purchasers;” and that upon all sales made the respondents were 
entitled to receive certain commissions as their compensation; 
that the respondents aceepted said ageney and performed the 
duties of the same from January, 1893, up to February 28, 
1899; that in pursuance of said agency the respondents effected 
many sales of its said goods and machinery, and that the re- 
spondent Catton collected and reecived large sums of money 
ageregating many thousands of dollars in payment of such 
goods and machinery: that a considerable portion of which sums 
aggregating upwards of thirteen thousand dollars the said re- 
spondent wrongfully withholds from your orator; that the exact 
amount so wrongfully withheld by respondent Catton cannot be 
stated for the reason that “the number and nature of all the 
sales and the amount of the proceeds thereof is not known to 
your orator but lies within the knowledge” of said respondent; 
that the respondent Catton wrongfully refnses to account for a 
large portion of the procceds of the sales made and collected as 
aforesaid and “wrongfully withholds and refuses to pay the 
same over to your orator as in equity and good conscience he is 
required to do;” that the said account “is long and complicated 
and covers many transactions extending over a considerable 
period of time and all of which transactions were of a confiden- 
tial nature as between said respondent and vour orator;” “that 
the said acconnt is still open, unpaid and unsettled and the 
nature of said acconnt is such that it cannot be conveniently 
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and properly adjusted and settled in an action at law and can 
only be properly taken in a court of equity.” 

The prayer of the bill is for summons and answer but answer 
under oath is waived; that the respondents be required to make 
a full and true discovery and disclosure of and concerning all 
and singular the transactions and matters aforesaid and that an 
account of all of said dealings be taken under the direction of 
the court; that the amount found due your orator from either 
of the respondents be ordered paid and for costs and general 
relief. : 

The bill is verified by one of the solicitors for the complain- 
ant as follows, to-wit, “that he knows the contents of the fore- 
going bill of complaint and that the allegations thereof are true 
to the best of his knowledge and belief; that all the officers of 
the plaintiff are absent from the jurisdiction of this court and 
affiant makes this verification in its behalf.” * 

There was no service on or appearance by Macfarlane. The 
respondent Catton appeared by attorneys and interposed a de- 
murrer to the said bill alleging as grounds and reasons there- 
for as follows: 1. Imperfect verification. 2. Want of equity 
in bill. 3. That the complaint does not state facts sufficient to 
constitute a cause of action. 4. That the bill is ambiguous, 
unintelligible and uncertain. 

After hearing and argument the Cirenit Judge sustained said 
demurrer on the ground (1) of uncertainty in said bill and (2) 
because the court had no jurisdiction over the matters and 
things in the complaint set forth, and ordered the bill dismissed. 
The complainant then filed a motion asking for five days’ time 
in which to prepare and file an amended bill of complaint with- 
out showing the character of the amendments proposed to be 
made. This motion was denied and a decree signed and entered 
dismissing the bill as to the defendant Catton with costs. 

The complainant comes to this court on appeal from this 
decree. 

The jurisdiction of a court of equity, if any, in this case must 
be snstained on one or more of three grounds. (1) That there 
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were mutual] accounts between the parties; (2) That the accounts 
were all on one side but were long and complicated; (3) That 
a confidential or fiduciary relation existed between the parties. 
(Pomeroy’s Eq. Jur. See. 1421.) 

No claim is made on the first ground. While the bill alleges 
that the accounts are long and complicated there are not suff- 
cient facts set forth to support this allegation. The principal 
claim for the jurisdiction is based on the third ground. 

It was conceded by counsel at the oral argument that if the 
allegations of the bill showed the existence of a fiduciary or 
confidential relation between the parties the court had jurisdic- 
tion of the case. 

“The principal difficulty is as to when equity will take juris- 
diction of an accounting between principal and agent. The 
mere relation of principal and agent without more—the relation 
not being fiduciary in its nature, and no obstacle intervening 
to a recovery at law—is insufficient to enable a principal to 
maintain the action against his agent. * * * But where 
the relation is such that a confidence is reposed by the principal 
in his agent, and the matters for which an accounting is sought 
are peculiarly within the knowledge of the latter, equity will 
assume jurisdiction.” (Pomeroy’s Eq. Jur. Sec. 1421, note 1.) 

The Supreme Court of New York said “such an accounting, 
when decreed between parties standing in a confidential relation, 
and followed by proof of money or property intrusted to the 
agent, throws upon the latter the burden of rendering an account 
and an explanation, and requires him to show that his trust 
duties have been performed and the manner of their perform- 
ance. Such a decree proceeds upon the ground that the de- 
fendant stands in the attitude of an agent dealing to some extent 
with the money or property of the other party; intrusted in a 
confidential relation with an interest which makes him a quasi 
trustee, and by reason of that relation knowing what the other 
party cannot know, and bound to reveal to him the entire truth. 
The equitable jurisdiction has always rested largely upon such 
relation of confidence, involving the need of discovery and the 
duty of explanation, and hence the burden of such explanation 
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and the proof of its truth fell, in such cases, upon the defendant 
whose conduct was questioned, whenever an accounting was de- 
creed, and required of him the extreme of good faith.” Marvin 
v. Brooks, 49 N. Y. 75-76. 

The Lord Chancellor in Foley v. Hill, also said: “Now as 
between principal and factor, there is no question whatever that 
that description of case which alone has been referred to in the 
argument in support of the jurisdiction has always been held to 
be within the jurisdiction of a court of equity, because the party 
partakes of the character of a trustee. Partaking of the char- 
acter of a trustee, the factor—as the trustee for the particular 
matter in which he is employed as factor—sells the principal’s 
goods, and accounts to him for the money. The goods, how- 
ever, remain the goods of the owner or principal until the sale 
takes place, and the moment the money is received the money 
remains the property of the principal. So it is with regard to 
an agent dealing with any property; he obtains no interest him- 
self in the subject matter beyond his remuneration; he is deal- 
ing throughout for another, and though he is not a trustee 
according to the strict technical meaning of the word, he is 
quasi a trustee for that particular transaction for which he is 
engaged; and therefore in these cases courts of equity have 
assumed jurisdiction.” 2 House of Lords Cases, pp. 35 and 36. 

The bill alleges that the plaintiff is a resident of London, 
England; that it made defendants its ‘sole agents for Hawaiian 
Islands and entrusted to them large quantities of its goods for 
sale on commission with authority to sell the same and to collect 
the money therefor; that the defendants have in their possession 
unaccounted for a large sum of plaintiffs money so received; 
that said account is still open, unpaid and unsettled; that the 
knowledge relative to the amount of sales and money due is 
peculiarly within the defendants’ knowledge, ete. 

The defendants’ counsel concede that if the defendants had 
been authorized to reinvest or otherwise use the proceeds of sale 
of the property that a relation of trust and confidence would 
have existed between the parties. This additional authority, it 
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seems, would only make clearer the relation of the parties but 
would not in the lea-t change the character of that relation as 
established by the allegations of the bill. The plaintiff must 
have had a high degree of faith and confidence in the business 
integrity of the defendants when it made them its exclusive 
agents for the sale of its goods in a territory eight thonsand 
miles from its home ottice and entrusted to them large quantities 
of its property with full power to bargain and sell the same and 
to collect the money therefor. The property delivered to the 
defendants remained the property of the plaintiff and the money 
when collected on sales was the money of the plaintiff. The 
only interest the defendants had in the money was the amount 
of their connnissions. There was more than the simple relation 
of debtor and creditor existing between these parties. No mat- 
ter whether the facts show that the parties were principal and 
agent or principal and factor the conclusion is inevitable that a 
confidential relation existed between them, The defendants 
stand in the position of a quasi trustee to the funds iu their 
hands and a court of equity has jurisdiction to decree an account- 
ing. Portland K. N. Co. v. Dana, 52 N. E. 524; Drovers 
Bauk v. Roller, 86 L. R. A. T68; Capitol Bank v. Coldicater 
Bank, 69 N. W. 115: National Bank v. Insurance Co., 104 
U. S. 54. 

It is true that the allegations of the bill in some respects 
are not as specific and definite as might be desired, still defects 
of this character may be the subject of amendment and as plain- 
tiffs counsel has conceded imperfections along this line, it is not 
considered necessary to particularize. 

Another ground for the demurrer was that the bill was not 
properly verified. In the absence of any rule of court in this 
territory ou the subject section 1215 of the Civil Laws might 
control. This statute it will be observed, only requires that the 
pleading shall be verified to the “best of his knowledge and 
belief.” This statute excepting the last clause was enacted in 
1848. (See Statute Laws, 1848, p. 11, See. 1.) After the 
decision in the ease of Vorgan v. Manuel, 1 Haw. 292, the 
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statute was amended by adding the last clause as it now stands, 
i. e. “deposing to the best of his knowledge and belief.” If 
this statute only applies to actions at law, then the court by 
analogy ought not to require any stronger vcrificaticn in suits 
in equity than in actions at law, and the verification in this vase 
ought to he held sufficient. Under the old chancery practice 
it seems that no verification whatever was required in a ease 
of this nature. See Daniel» Chan. Pl. and Pr. p. 392; Wood- 
worth r. Edwards, 3 Wood & m. 120; Jerome t. Jerome, 5 
Conn. 352; Bennett v. Waller, 23 IN. 97. 

Tt is further urged that there is no allegation of a demand 
for an accounting prior to the filing of the bill and that this is 
a fatal defect. 

We understand the general rule to be, in suits for an account- 
ing, that a demand must be alleged and proved (1 Ency. P. & 
P. p. 98); however some courts distinguish between a suit for 
an accounting and an action for not paying over the procecds of 
the goods, holding that in the former case an action can be 
maintained without a demand while in the latter it cannot. 
This holding is ou the theory that it is the duty of an agent to 
account to his principal within a reasonable time but that it is 
not his duty to pay over the money until demand is made and 
direction given how to remit. (Cooley v. Betts, 24 Wend. 202 ) 
In an early case in this jurisdiction the court ruled on this ques- 
tion in favor of the present defendant» contention. Ju a suit 
for an accounting where the objection was made that no demand 
was alleged in the bill the court said, “It is very evident that in 
law and equity a demand for an account under agreement of 
this nature should be made, and if denied in the answir must 
be proved. It is equitable that the party should have an oppor- 
tunity to account, and pay, without a suit, and if no time is 
specitied when this shall be done, it is reasonable that he should 
have notice, before being subjected to the annoyance and ex- 
pense of a suit. It should be alleged in the bill that a demand 
has been made, and refused, and I regard this cause of demurrer 
as soumi in law,” Keelikolani v. Robinson, 2 Iaw. 440. The 
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court in this case held that the failure to allege a demand was 
fatal to the action, “unless the plaintiff moves to amend the 
bill.” We consider this doctrine to be equitable and sound 
and will follow it by making a similar ruling in the case at bar. 
The bill does not allege a demand. 

The decree appealed from will be reversed with leave to the 
plaintiff to move the Circuit Judge to allow it to amend its bill 
to conform with the foregoing opinion and for such further 
proceedings as may be necessary. 

Hatch & Silliman and Robertson & Wilder for plaintiff. 

Kinney, Ballou & McClanahan for defendants. 


J. J. BYRNE v. P. J. VOELLER. 


Excertions FROM Circuit Courr, Firsr Crrevir. 
Supmitrep June 19, 1901. Decipep Jery 27, 1901. 


Frear, C.J., GALBRAITH anD Perry, JJ. 


The verdict of a jury will not be set aside by the appellate court where 
there is evidence to support it, and no prejudicial error of law 
‘appears. 


OPINION OF THE COURT BY GALBRAITH, J. 


In September, 1897, the defendant was the owner of a retail 
grocery store at Honolulu. It became necessary for him to go 
to California on account of his health. Before leaving he en- 
gaged the plaintiff to manage the store during his absence and 
executed and delivered to him his full power-of-attorney. The 
evidence is conflicting on the question of whether there was 
an agreement as to the amount of wages to be paid plaintiff for 
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his services. In November of same year the defendant returned 
to Honolulu but did not take personal charge of the store. The 
defendant remained in Honolulu until March, 1898, when he 
left for California with the intention of remaining away per- 
manently. The plaintiff was continued as manager of the busi- 
ness but defendant gave his full power-of-attorney to L. H. 
Dee in March, 1898. The plaintiff continued as manager of the 
store until January, 1899, in all a term of sixteen months when 
he was discharged by Mr. Dee. During all the time of the em- 
ployment the plaintiff drew money and charged same on the 
book under heading of “wages”—at first $8.00 per week and 
later $10.00 per week. 

The plaintiff filed his declaration in assumpsit in the Circuit 
Court of the First Circuit, containing four counts (1) For 
balance due on contract for sixteen months’ wages at $100.00 
per month, (2) For wages on quantum meruit at $100.00 per 
month for a period of sixteen months, (3) For the use and hire 
of a horse for ten months at $12.00 per month, (4) For the sum 
of $70.00 due for money advanced on the purchase price of a 
delivery wagon. The prayer was for balance due of $1120.00. 

The defendant plead the general issue and gave notice that 
he relied on release and payment. 

The case was tried to a jury and a verdict returned for the 
plaintiff on the second count for sixteen months’ services at 
$75.00 per month less the amount of $670.00 received, leaving 
balance of $530.00 and for this amount judgment was rendered. 

The defendant comes to this court on exceptions. 

The jury found for the defendant on three of the counts 
and for the plaintiff on one, the second. The defendant’s excep- 
tions so far as they relate to the second count only will be con- 
sidered for he was not prejudiced by the others. 

The defendant argues the question of estoppel in his brief. 
As this question was not raised in the trial court and is not in- 
cluded in any of the exceptions we do not feel called upon to 
pass on it. 
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The first exeeptions are to the overruling defendant’s objec- 
tion to the questions a-ked the expert witnesses as to the reason- 
able value of the plaintiff’s services. These questions were prop- 
erly framed upon plaintiffs theory of the facts necessary to sup- 
port the sceond count in the declaration. 

Another exception is to a statement of law by the court. 
Counsel for the defendant argues that this statement applied 
to the whole case and was prejudicial to defendant. It is appar- 
ent from the record that this statement of law was only intended 
to apply to the claim for services of the horse. 

Counsel asked of the plaintiff. “When did you first decide 
to charge for work and labor of that horse?? “To which ques- 
tion the plaintiff objected as incompetent, irrelevant and imma- 
terial.” “The Court: We may ask him whether or not he made 
a voluntary contribution of this horse to the business.” 

“Mr. Magoon: I want to have it thoroughly understood. 
Counsel for plaintiff lias just made the statement that a man 
can do work for another without intending to charge him avy- 
thing at the time.” 

“Mr. Ballou: That is correct.” 

“Mr. Magoon: At the time, and afterwards change his mind 
and then charge him for the work.” 

“Mr. Ballou: Yes I have done it hundreds of times,” 

“The Court: You have a right to fully examine as to any 
voluntary coutribution of services. That is as far as you ean 
go.” 

“Mr. Magoon: When did you first decide to make a charge 
against Mr. Voeller for the work and labor of that horse?” 

“The Court: I think it is evidence.” ‘To which ruling of 
the court the plaintiff excepted. 

“A. From the time I started in to work my horse,” 

“Q. When was that?” 

“A, When the horse commenced to work first in the busi- 
ness of Mr. Voeller I intended to get pay for it.” 

“The Court: You know Mr. Magoon there is a certain life 
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to it, a contract is an agreement between two or more parties to 
do or not to do some lawful thing. It must be founded on suffi- 
cient consideration. A voluntary contribution of course can be 
made if gifts can be made and a thing can be given, and when 
the title has passed into the hands of the donee of course the 
gift cannot be revoked, but where there is no consideration and 
a man has the opportunity he has a right to change his mind 
where the title has not changed. If the jury find it was a 
voluntary contribution and the other party so understood it you 
have a right to bring it out.” 

“Mr. Magoon: I wish to except to that statement of the law 
just laid down by the court.” 

Whether the court announced a correct statement of the 
law is immaterial; the statement was directed to the claim for 
services of the horse only and as the jury found for the de- 
fendant on that count he certainly was not prejudiced by the 
court’s dissertation on the law. 

Again an exception is taken to the overruling of defendant’s 
motion for a non-suit. The plaintiff had testified that his ser- 
vices were reasonably worth the sum of one hundred dollars per 
month for the term of his employment. Two other witnesses 
had sworn that the services of a manager of defendant’s business 
was reasonably worth from $100.00 to $125.00 per month dur- 
ing the time plaintiff was employed. This ruling of the court 
was correct. 

Exception was taken to the refusal to give certain instructions 
to the jury requested by the defendant and also to the giving 
of other instructions. An examination of the instructions given 
by the court disclose the fact that they were carefully prepared 
and seem to cover every issue presented by the pleadings and the 
evidence in the case. For the most part these instructions were 
copied from “Sackett’s Instructions to Juries.” The instruction 
containing the following sentences was excepted to, to wit, 
“When one person employs another to labor for him without 
any contract as to what he shall pay him, and with knowledge 
of all the facts accepts the services without complaint, he will 

32 
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be presumed to have contracted to pay at the usual and going 
rate for such services, and the fact, if proven, that the person 
did not perform his services well will not excuse the employee 
from paying such price. If he wished to relieve himself from 
such liability the employer should discharge such person.” 

This instruction, we think, was at least, open to the objection 
that it might have misled the jury. We understand the law 
to be that where one person employs another to perform labor 
or service and nothing is said about the amount of the com- 
pensation the law presumes an agreement on behalf of the em- 
ployer to pay what the labor or service was reasonably worth. 
However, the verdict shows that the jury were not misled by 
this instruction—their verdict being for a less amount than the 
evidence established the “usual and going rate” to be—-and that 
the defendant was not prejudiced thereby. The instructions re- 
quested were properly denied. 

The defendant excepted to the ruling of the court overruling 
his motion for a new trial on the ground that the verdict of the 
jury was contrary to the law and evidence and the weight of 
the evidence. The evidence in the case was conflicting. The 
principal issues in the case were ones of fact. 

The defendant made a strenuous effort in the court below to 
establish the fact that the plaintiff was utterly incompetent to 
perform the services for which he was employed. In this court 
it is insisted that the evidence proved this fact. This was a ques- 
tion of fact that with others arising in the case was submitted 
to the jury, for determination, under the law, as given by the 
court. The jury found against the contention of the defendant 
on this point as well as other. There was evidence before it to 
justify such finding and the verdict will not be disturbed. 

Exceptions are overruled. 

Kinney, Ballou & McClanahan for plaintiff. 

Magoon & Thompson for defendant. 
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MANUEL BRANCA v. J. K. MAKUAKANE, E. W. 
BARNARD and KAHAAWIOLA. 


Excertions From Crroorr Court, Foveru Circu. 
Susmirrep June 25, 1901. Decipep Jury 30, 1901. 


Frear, C.J., Garpraita ann Perry, JJ. 


The word “heirs” was not essential to convey a fee simple in a deed 
executed prior to the enactment of the statute which adopted the 
common law. 

That statute did not affect titles which had vested prior to its enact- 
ment. 


OPINION OF THE COURT BY FREAR, C.J. 


This action to quiet title was tried by the court, jury waived, 
and judgment rendered for the defendants. It comes here on.. 
the plaintiff’s exceptions. 

The only question presented is whether a certain deed in the 
Hawaiian language conveyed a life estate only or a fee simple, 
_ the word “heirs” not being used. 

The granting words are, “ke hana nei au, haawi, kuai a ma 
keia ke hoolilo,loa nei au i ku’u apana aina apau loa,” &c., and 
the habendum is, “ia W. Kealoha i oleloia no ka manawa pau 
ole.” A translation of these words is on file as f llows: “do 
give, grant, sell and by these presents convey all ~f my piece of 
land,” &c., and, to have and to hold, &c., “unto the said, W. 
Kealoha forever.” 
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This language, the Hawaiian even more than the English, 
shows beyond doubt an intention to convey a fee simple. The 
question is whether the technical rule of the common law which 
usually required the use of the word “heirs,” and allowed no 
substitute therefor, however clear the intention might be, to 
carry an estate in fee simple, should be allowed to override the 
manifest intention of the parties. 

The deed was executed August 2, 1886, and is to be construed 
by the law then in force. The statutory provision (Civ. L. See. 
1109) which took effect January 1, 1893, adopting the common 
law except in certain cases, would not affect a title which had 
vested previously. Whether this deed if executed after the 
statute took effect would not come within one of the exceptions 
named in the statute, need not be decided. 

In our opinion the common law rule requiring the use of 
the word “heirs” was not law here in 1886. 

That rule was a relic of the feudal system and grew up under 
conditions that no longer exist in England and never existed 
in these islands as it did in England. It is now regarded as 
purely technical, and its chief effect seems to be to defeat the 
intention of the parties. Accordingly it has been modified 
or repealed by statute in England, the home of its origin, and 
in nearly all of ‘the States and Territories of the United States. 
Certain exceptions to it have always been recognized even in the 
absence of statutory provision. For instance, it does not apply 
to conveyances by fine or recovery, to creations of nobility by 
writ, to deeds to corporations, whether sole or aggregate (not 
even the word “successors” being required in the case of a cor- 
poration aggregate), to grants to a king or to a sovereignty, 
to a release by way of extinguishment, or to partitions between 
joint tenants, coparceners or tenants in common. The following 
are other exceptions of greater significance. Courts of equity 
go so far in giving effect to the intention of the parties as to 
enforce contracts to convev in fee even though the contract to 
convey does not contain the word “heirs.” They also hold that 
conveyances in trust carry estates as large as the purposes of the 
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trust require whether there are words of inheritance or not. In 
devises by will it is everywhere held that the clear intention of 
the devisor to give an estate in fee will be given effect whether 
the word “heirs” is used or not. This exception seems to have 
been adopted because at the time when devises came to be 
allowed, the rigor of the feudal law had begun to wear away, 
and the courts saw that if they adhered to the old rule of strict- 
ness in cases of wills great injustice would be done, as most 
people were unfamiliar with the technicalities of the law and 
were unable to get legal advice when they wanted to make their 
wills. In Feoffees of Grammar School v. Andrews, 8 Mete. 
584, 592, the Supreme Judicial Court of Massachusetts held for 
somewhat similar reasons that the word “heirs” was unneces- 
sary in an early grant in that State. The court said: “In con- 
struing conveyances made early after the settlement of the coun- 
try, when conveyancing was little understood, the intention of 
the parties is to govern, without regarding rigid rules of con- 
struction which would be applicable to recent conveyances, and 
which might defeat the intention of the parties, however clearly 
that might be made to appear. So it was decided in Adams 
v. Frothingham, 3 Mass. 352. And the same rule of construc- 
tion was adopted in Springfield v. Miller, 12 Mass. 415, and 
has been recognized in other cases. This rule of construing 
ancient conveyances was adopted to uphold the titles derived 
therefrom, which otherwise might be subverted in very many 
instances, and would be attended with manifest injustice, so 
extensively as to require, for the public good, the adoption of a 
rule adapted to the transactions which took place soon after the 
first settlement of the country. Conforming to this rule of con- 
struction, we can have no doubt that, by the grant in question 
an estate in fee passed to the grantees. That a fee was intended 
to be conveyed, will not admit of a doubt.” In Cole v. Lake 
Company, 54 N. H. 242, the Supreme Court of New Hampshire 
held that a fee might be conveyed without the use of the word 
“heirs,” saying, among other things: 
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“Tt is said to be a rule of the common law, that without the 
word ‘heirs’ a fee-simple in land cannot pass by deed; and that 
this rule is so absolute and unyielding, that, no matter how 
clearly the intention of the grantor to convey a fee may be 
stated in the deed, such intention can be of no avail without that 
word. Washb. R. P. Bk. I, ch. ITI, see. 53, and authorities 
in notes. A priori we should expect to find a rule which in its 
practical application brings about results so anomalous and 
absurd, but which is nevertheless, enforced with such remorse- 
less rigor by the courts, upheld by reasons very plain and very 
imperative. Naturally we should also expect that the books, 
which are full of cases where its application has produced palp- 
able injustice, more or less aggravated according to circum- 
stances, would also be filled with strong and conclusive reasons 
in its support. On the contrary, what does appear? I venture 
to affirm that since the revolution by which the house of Stuart 
was finally excluded from the British throne, when most of the 
shackles which feudalism had riveted upon the tenure of lands 
throughout the kingdom were removed, not a reason, nor the 
semblance of a reason, growing out of the condition and wants 
of society, the progress of civilization, the exigencies of trade, or 
the analogies of the law, can be found in its support in any coun- 
try or state where the common law has been used.” P. 279. 

“They who brought the general body of the common law 
with them to this region might well have omitted to bring the 
feudal rulc, not because it was fabricated in a barbaric age, but 
because it was designed and fitted to perpetuate a barbaric con- 
dition; not because it originated in a foreign land, but because 
it was not suited to the commonwealth which our foreign ances- 
tors came to this country to organize; not because, as a part of 
the military system of Europe, it was less necessary in feudal 
times than other compulsory methods of filling armies and 
navies in other times, but because the general feudal relation of 
lord and vassal not being an incident of New Hampshire civil- 
ization, and the particular debt of personal service due from 
the vassal to the lord (which the heirs of the vassal might be 
incompetent to perform) not being a universal consideration of 
the conveyance of New Hampshire real estate, the feudal rule 
(requiring the word ‘heirs’ as evidence of the lord’s intention to 
assume the risk of his vassal’s heirs being incapable of the 
stipulated service) was inapplicable to the situation and circum- 
stances of the emigrants, and implied a servitude inconsistent 
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with the principles of personal freedom and equality which 
pervaded their social and political plan, hostile to the general 
object of their emigration, and particularly subversive of that 
absolute ownership of the soil which they specially sought in 
the New World. 

“It appears that in Massachusetts, prior to 1651, the word 
‘heir’ was ‘oftentimes omitted when an estate of inheritance is 
intended to be passed by the partie. * * * The word 
must have been omitted as often proportionally here as in Massa- 
chusetts.’” Pp. 286, 287. 


The court further said, referring to remarks made by Lord 
Mansfield in regard to the exception to the rule in the case of 
wills: 


“He did not explain by what authority the court has laid hold 
of the generality of other expressions in a will to take the devise 
out of this rule, or how it would be possible in that way to give 
effect to the intention of the testator without shaking a rule 
of law by the conjecture of a private imagination, provided 
it is a rule of law that the word ‘heirs’ is indispensable to the 
passing of a fee. Nor did he do what would have been‘ more 
useful still, that is to say, point out the reason for a distinction 
in this respect between the construction of a will and a deed. 
The reason for not applying the rule to wills is sensible and 
easily understood. It is, as Lord Coke expresses it quod ultima 
voluntas testatoris est perimplenda secundum veram inten- 
tionem suam. Coke Litt. 322, b. But this shows no reason 
for the distinction. It does not show why the intention of the 
maker of the instrument is any more sacred in one case than in 
the other, nor by what right the court can abrogate the rule in 
favor of one class of donees, if it must be rigidly enforced 
against the other. If for any reason, however mysterious, a fee 
in land could not pass without the use of this potent word, all 
efforts of the court to bring about such a result where the word 
was wanting, whether in a will or deed, must have failed. But 
in the case of wills those efforts did not fail. What, then, 
became of the feudal rule? It yielded to reason. It was swept 
away by the monstrous absurdity and injustice which its appli- 
cation must involve. It could not stand, because no enlightened 
court could uphold it, and in so doing defeat the manifest in- 
tention of the donor, without feeling that they were ministers 
of arbitrary oppression and wrong rather than of law. For 
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obvious reasons the same question as to defeating the intention 
of the grantor in a deed seldom comes up. But when it does 
arise, how can that intention be defeated without involving a 
violation of common right and common sense, equally glaring 
and flagrant? Where is the reason for upholding the rule as 
to deeds, and rescinding it as to wills? By what right can the 
courts say that the intention of a testator plainly written in his 
will shall govern, but the intention of a grantor as plainly writ- 
ten in a deed of bargain and sale shall be set at naught, the con- 
sideration of the sale be disregarded, and the property be thrust 
back upon the grantor or his heirs, on the death of the grantee, 
for the want of this feudal word of inheritance? 

“In the nature of things the word is no more necessary to 
the valid conveyance of land than to the valid conveyance of a 
horse. Its use was necessary in the scheme of a semi-barbarous 
institution, a vast engine of slavery and oppression, an instru- 
ment of violence and disorder, which had no better security for 
its continued existence than superiority of brute force, and 
which was swept away upon the dawn of a better civilization 
more than five hundred years ago. Why is its use still required 
in one class of instruments and not in the other, where both 
have the same object in view, namely, the conveyance of land? 

“I have not found any answer to this inquiry. * * * 
“Our conclusion is, that the rule, which would defeat the 
obvious intention and destroy the plainly expressed contract of 
the parties in the present case, is not adapted to our institutions 
or the condition of things in this state; that it never became part 
of the law of the state, and, therefore, that this instrument con- 
veys to the lessees a perpetual right to take and use the water 
upon the terms and conditions specified, which right may pass 
to their heirs and assigns as a fee.” Pp. 289, 290. 

See on this general subject 2 Cooley’s Blackstone, 107 et 
seq. and notes; 4 Kent, Com. 6 et seg.; 1 Jones, Real Prop. 
Sec. 575 et seq., Sec. 593 et seq., and notes; 1 Dembitz, Land 
Tit., Sec. 15 and notes; Lathrop v. Wood, 1 Haw. 121. 

The New Englanders who early settled here did not come as 
a colony or take possession of these islands or bring their body 
of laws with them, though they exercised a potent influence 
upon the growth of law and government. The ancient laws of 
the Hawaiians were gradually displaced, modified and added to. 
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The common law was not formally adopted until 1893 and then 
subject to judicial precedents and Hawaiian national usage. 
Prior to that time the courts were at first without statutory 
suggestion as to what law they should follow in the absence 
of statutes, and later were expressly permitted by statute to 
appeal to “natural law and reason, or to received usage, and 
* * * the laws and usages of other countries” and “to adopt 
the reasonings and principles of the admiralty, maritime, and 
common law of other countries, and also of the Roman or civil 
law, so far as * * * founded in justice, and not in con- 
flict with the laws and customs” of this country. See Civ. Code, 
Secs. 14, 823. The courts usually followed the common law 
when applicable. But they felt free to reject it, and did as a 
rule when, as in the present case, it was based on conditions 
that no longer exist, and when it had come to be generally rec- 
ognized as merely technical and subversive of justice or the in- 
tentions of the parties to instruments and when it had in con- 
sequence been generally altered or abrogated by statute else- 
where. The question here, unlike that in the United States, 
was not whether the court should decline to follow a rule, but 
whether it should adopt a rule. The reason for giving effect to 
the clear expressed intention and for not adopting technical 
rules, especially when they are practically obsolete and founded 
on conditions that never existed here, is greater in the case of 
Hawaiians and Hawaiian deeds than in the case of English 
speaking people and English deeds. See Haalelea v. Mont- 
gomery, 2 Haw. 62; Kekuke v. Keliiaa, 5 Ib. 437. Among 
the cases in which the court has declined to follow the common 
law as to real property the following may be mentioned: Wood 
v. Ladd, 1 Ib. 17, seal not essential to a mortgage; Campbell v. 
Manu, 4 Ib. 459, seal not essential to a deed; (see also In re 
Congdon, 6 Ib. 633, seal not essential to a bond); In the matter 
of Vida, 1 Ib. 63, dower in leasehold estate of long duration; 
Kuuku v. Kawainui, 4 Ib. 515, Puukaiakea v. Hiaa, 5 Ib. 
484, and Kuuku v. Kawainui, 4 Ib. 515, conveyance of free- 
hold in futuro; (see also Judd v. Hooper, 1 Ib. 18, livery of 
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seisin); Awa v. Horner, 5 Ib. 543, deed to two or more creates 
tenancy in common; Thurston v. Allen, 8 Tb. 392, same as to 
tenancy in common, also Rule in Shelley’s Case not law here; 
In re Kelitahonwi, 9 Ib. 6, Mossman r. Government, 10 Ib. 
421 and Ninia v. Wilder, 12 Tb. 104, conveyance by disseissee 
valid; Rooke v. Queen’s Hospital, 12 Tb. 874, estates tail and 
fees simple conditional cannot exist here. See also Kake v. 
Horton,, 2 Ib. 209, damages for death by wrongful act; (see 
also Puuku v. Kaleleku, 8 Tb. 80); also The King v. Agnee, 
3 Ib. 106, and The King v. Robertson, 6 Ib. 718, practice in 
criminal cases. It is unnecessary to quote from these cases. 
Much of the reasoning contained in them is applicable to the 
present case. 

The use of the word “heirs” to indicate an intention to con- 
vey an estate of inheritance is to be commended, for it is a well 
established and appropriate mode of indicating such an inten- 
tion, but to hold that the failure to use it should defeat such an 
intention when clearly expressed in some other way would work 
great injustice. In our opinion the rule which allowed no sub- 
stitute for that word to express such an intention was not in 
force here at the date of the deed in question and the trial 
Judge erred in holding that only a life estate was conveyed 
by the deed. 

The exceptions are sustained, the judgment is vacated and the 
case remanded to the Circuit Court for such further proceedings 
as to law and justice shall appertain. 

A. S. Hartwell and E. A. Mott-Smith for the plaintiff. 

Wise & Nickeus for the defendants. 
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WILLIAM BLAISDELL v. I. R. BURNS. 
APPEAL FROM Crrcurr Juper, First Crecorr. 
Scssrrrep June 21, 1901. Decipep Avaust 2, 1901. 


Frear, C.J., Garpratra anp Perry, JJ. 


Upon the evidence, an agreement of partnership is found to have been 
entered into by and between the parties as alleged in the Dill. 
‘The decree appealed from, dismissing the bill on the ground of 
lack of proof of such partnership, is reversed and the case 
remanded for further proceedings. 


OPINION OF THE COURT BY PERRY, J. 
(Galbraith, J., dissenting.) 


This is a suit in equity wherein the main averments of the 
bill are: “that sometime during the month of September, 1898, 
to wit, on September ist, 1898, the petitioner and respondent 
by oral agreement entered into a partnership under the terms of 
which they became equal partners in the business of soliciting 
life insurance on the Island of Oahu, Hawaiian Islands, and 
were to participate share and share alike in all losses and profits 
of the same; that said partnership continued and existed up to, 
to wit, the 19th day of December, 1898, when by mutual con- 
sent said partnership was terminated”; and that no accounting 
of said partnership business has been had. The prayer is that 
respondent be required to submit to an accounting of said part- 
nership matters and for such other relief as may be proper. 
The respondent denies the existence of the partnership as 
alleged. The court below, after trial on the merits, was of the 
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opinion that the evidence on the issue of whether or not the 
alleged partnership had been entered into was evenly balanced 
and that the complainant had not successfully borne the burden 
of proving his averments by a preponderance of the evidence, 
and for that reason dismissed the bill. From that decree the 
complainant appeals to this Court. 

The issue is one of fact. The complainant testifies positively 
that some time in the early part of September, 1898, the 
respondent and himself orally agreed to work together as part- 
ners in the business of soliciting life insurance, sharing equally 
in all the expenditures made and in all the commissions received 
for policies issued in consequence of their joint and their several 
efforts, and that this agreement continued in force, with an 
exception to be hereinafter referred to, until December 19, 1898, 
when it was terminated by mutual consent. On the other hand, 
the respondent testifies positively that during the period named 
no such agreement was entered into by or between the parties 
and that the only understanding between them at that time was 
that for such insurance business as the complainant might obtain 
or assist in obtaining he was to receive as compensation a certain 
portion of the commissions. There is an irreconcilable conflict 
in the testimony of these two witnesses on this essential point. 
We believe the testimony of the complainant, that the agree- 
ment of partnership was entered into by the parties. Aside from 
the testimony of the parties themselves, but little evidence was 
adduced tending to throw light on the main issue; and yet the 
complainant’s statement is not without corroboration in the acts 
of the parties or from the testimony of disinterested witnesses. 
To the witness May, a local agent of the Germania Life Insur- 
ance Co. with whom the respondent placed some insurance husi- 
ness, the respondent stated, in September or October of 1898, 
that Blaisdell and himself had been “writing business together” 
in the Manhattan Insurance Co. and that they wished to place 
some business in the Germania, and, in December, 1898, that he 
was going to California and that the arrangement between Blais- 
dell and himself ceased from that day, and that any business that 
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was turned in by Blaisdell would be his individual business. 
May further testifies that the expression, “writing business to- 
gether,” as used by insurance men, imports a partnership, and 
Burny statements to May, just above mentioned, shows that he, 
Burns, used the expression in that sense. 

Respondent accepted a share of the commissions in at least 
two cases where the insurance was effected solely through Blais- 
dell’s efforts. Again, during the period in question Burns made 
a trip to Kauai to solicit insurance. Blaidell being unable to 
accompany him, it was specially agreed between the two that 
the returns received from such business as Burns might secure 
would be for the latter alone and would not be shared in by 
Blaisdell. No such special agreement was necessary unless there 
was a general agreement to the contrary. 

No finding having been made by the court below as to the 
state of the account between the parties, we prefer to make 
none now in the first instance. The decree appealed from is 
reversed and the case remanded to the Circuit Judge of the 
First Circuit for such further proceedings as may be proper, 
not inconsistent with the foregoing views. 

Kinney, Ballou & McClanahan for complainant. 

Magoon & Thompson for respondent. 


DISSENTING OPINION OF GALBRAITH, J. 


I do not agree with the conelusion nor the reasons given by 
the court in the above opinion. If the issue was one of fact and 
the testimony irreconcilable, as is stated, it seems that the finding 
and conclusion of the Circuit Judge who heard the witnesses 
testify and observed their conduct while so doing is not given 
the weight and consideration to which it is entitled. I believe 
that the trial judge was right when he found for the defendant 
and dismissed the bill on the ground that the evidence was about 
equally balanced and that the plaintiff had not sustained the 
burden of proof imposed on him by law. 

No attempt was made to impeach any of the witnesses and no 
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reason appears in the record for giving special credence to one 
over the other. 

It seems to me that there was an issue of law as well as of fact 
presented to the court. (1) An issue of fact to ascertain what 
was the agreement or contract between the parties; (2) an issue 
of law whether such agreement or contract constituted a part- 
nership. 

The purpose of the alleged partnership was to solicit and write 
life insurance. It is claimed that the relation was formed in 
September, 1898, and was terminated on December 19th follow- 
ing, but that during a part of this period, i. e. when the defend- 
ant was absent from Honolulu, the partnership was in a state of 
suspended animation and that on defendant’s return this name- 
less partnership again bloomed into life. 

It appears from the record that no books of account were kept 
in behalf of this alleged partnership, that it had no name, that 
it had no office or place of abode, that it had no assets, not even 
a chair or a writing pad, and that it had no capital except that 
carried under the hat of the respective individuals alleged to be 
members thereof. 

A partnership is a distinct entity from the individuals who 
compose it. If these parties were partners it was because they 
made themselves such by agreement. Whether they were or 
not is largely a matter of intention. An agreement to share the 
profits and losses does not absolutely constitute a partnership 
as a conclusion of law. If other circumstances show that no 
partnership was intended they will control. Bates on Partn., 
Sec. 29. 

One fact in the case is clearly established, i. e. that prac- 
tically all of the alleged partnership business was done in the 
name of the defendant, applications were signed by him, notes 
for premiums were taken in his name and he was the agent 
known to the company issuing the policies. 

I submit that the evidence shows that the defendant acted 
towards the plaintiff and the business as any business man would 
do who sustained the relation to him that the defendant insists 


BLAISDELL v. BURNS. 511 


he did, i. e. that the plaintiff was his agent to solicit insurance 
and he compensated him for his services by paying him 50% of 
the commissions received on all policies secured by him. 

“There is a partnership,” says the Supreme Court of Connec- 
ticut, “between two or more persons whenever such relation 
exists between them that each is as to all the others, in respect 
to some business, both principal and agent. If such relation 
exists they were partners; otherwise not.” Morgan v. Farrel, 
58 Conn. 422. 

The record fails to show that the plaintiff was principal in any 
of the transactions of the alleged partnership with possibly one 
exception. In all of the other transactions he appears as agent 
but not as principal. 

It seems to me that the relation between these parties was 
too uncertain and unsubstantial for the court to dignify it by 
the name of partnership. The plaintiff’s appeal ought to be dis 
missed and the decree of the trial judge affirmed. 
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H. K. KAHELE v. MRS. ANIMA, AH KEE, AH CHOW 
and WILLIAM ELLIS. 


Excrrtions FROM Crrecurr Court, Fieru Crecurr. 


SUBMITTED Jury 6, 1901. Decmwep Jury 31, 1901. 


Frear, C.J., GALBRAITH AND PERRY, JJ. 


In an action of ejectment, proof by the plaintiff of a connected chain 
of title back to the government is a prima facie showing of title; 
and, in such case, proof of possession by one of plaintiff’s prede- 
cessors in interest need not be made in order to defeat a motion 
for a non-suit. 

The evidence in this case, the defense being that of adverse possession, 
held sufficient, under the instructions given by the trial court, to 
support a verdict for the plaintiff. 


OPINION OF THE COURT BY PERRY, J. 


This is an action of ejectment instituted in the Circuit Court 
of the Fifth Judicial Circuit in December, 1899, against the 
three defendants first above named. These defendants filed an 
answer wherein they disclaimed “having any title to said land 
described in plaintiff’s bill of complaint” and alleged that they 
were “only tenants under one Willie Ellis the owner of the fee 
of said land.” In September, 1900, the court granted a motion 
by plaintiff for leave to amend the declaration by adding thereto 
the name of William Ellis as that of a party defendant and 
ordered that a copy of the summons and complaint as amended 
be served upon him and that he have twenty days after such 
service within which to answer. Ellis subsequently filed an 
answer of general denial, pleading also the defense of adverse 
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possession. After trial, the jury rendered a verdict for the plain- 
tiff, and the case now comes to this Court on defendant’s bill of 
exceptions. 

The first exception is to the overruling of defendant’s motion 
for a non-suit made at the close of plaintiff’s case. This motion 
was correctly denied. The plaintiff had introduced evidence 
tending to show that the land in question was originally awarded 
to one Kanealauahine by L. ©. A. 3655, R. P. 3847, that the 
patentee died intestate leaving as his only heirs two sisters, Ka- 
walo Nui and Kawalo Liilii, that the latter died intestate leaving 
as her only heir Kawalo Nui, that Kawalo Nui died intestate 
leaving as her only heir her son, Papaula, and that the latter 
with his wife executed a deed of the property in question to one 
Kalei Kupau (w) who with her husband in turn conveyed it by 
deed to the plaintiff. This was a prima facie showing of title. 
In view of the fact that title was thus shown to have been 
originally derived from the government, it was unnecessary for 
plaintiff to show, as contended by counsel for defendant, that 
he, the plaintiff, or his predecessors in interest had had posses- 
sion of the land. 

Exception number 4 is to the verdict, on the ground that it 
was contrary to the law and the evidence and the weight of 
evidence, and number 5 is to the overruling of a motion for a 
new trial, which motion was based on this same ground and on 
the further ground of errors alleged to have occurred at the 
trial. The defendant’s sole defense was that of adverse posses- 
sion, there being no dispute as to the paper title being in the 
plaintiff. Upon the issue of adverse possession, considerable evi- 
dence was adduced on both sides. After an examination of the 
transcript of the stenographer’s notes, we are of the opinion that 
there was ample evidence to justify the jury, under the law laid 
down by the presiding judge, in finding in favor of the plaintiff. 

Exception number 2 to the refusal to give instructions re- 
quested by the defendant and number 8 to certain specified por- 
tions of the charge as given by the court, have not been argued. 
We regard them as abandoned. 

33 
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Counsel for the defendant in his brief contends that the trial 
court erred in charging the jury that the defendants, in order 
to prevail, “must make good their claim to the land by proof of 
adverse possession for twenty years” prior to the commencement 
of the action and further contends that, under the circumstances 
of this case, defendant Ellis was entitled to a verdict if he 
showed adverse possession for ten years prior to the bringing of 
the action against him. It may be that the instructions given 
on this subject were erroneous; but, however that may be, the 
question is not presented by any of the exceptions and cannot 
be considered by us. 

Another point sought to be made by counsel for the defend- 
ant is that the court erred in permitting the plaintiff to intro- 
duce certain evidence as rebuttal. This question also is not 
presented by the exceptions and is not open for consideration. 

The exceptions are overruled. 

M. F. Prosser for plaintiff. 

A. G. Correa for defendant. 
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THE LIHUE PLANTATION COMPANY v. KEPALAI 
(w), HANA (w), ANE (w), KAONOHI (w), and KU- 
KUI (k), and KALEHUA (k), Minors, by Hana (w) their 
Guardian ad litem. 


Exceptions FROM Crecuit Court, Firra Crecurr. 
Susmrrrep Jury 2, 1901. Deorep Aveust 6, 1901. 


Frear, C.J., Garprarra any Ppery, JJ. 


In an action of ejectment, held, that evidence was adduced sufficient 
to support a verdict for the defendants on the ground of adverse 
possession. 

A motion for a new trial will not be granted on the ground of surprise 
occasioned by the giving by the movant’s own witness of testimony 
different from that which ‘the had led such party to expect, where 
at the time of the alleged surprise no complaint is made and no 
steps are taken to avert its consequences. 


OPINION OF THE COURT BY PERRY, J. 


This is an action of ejectment instituted and tried in the 
Circuit Court of the Fifth Judicial Circuit. The land in dispute 
is an irregular strip, containing an area of 1.53 acres, adjoining 
the kuleana awarded to one Kanakanui, by L. C. A. 238 U, R. 
P. 3821. It was undisputed at the trial that the paper title to the 
property in controversy was originally in the plaintiff and that 
the title to the kuleana is in the defendants, and the sole issue 
tried was whether or not the defendants and their predecessors 
in interest had acquired title to the strip mentioned by adverse 
possession. The jury rendered a verdict for the defendants. 

The plaintiff excepts to the verdict on the ground that it is 
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contrary to the law and the evidence and the weight of evidence, 
and also to the overruling, pro forma, of a motion for a new 
trial. No exceptions were noted by the plaintiff to the charge 
of the court as given to the jury or to the refusal of the presid- 
ing judge to give certain instructions requested. After an 
examination of the transcript of the stenographer’s notes, we 
are of the opinion that there was ample evidence to support, 
under the law as laid down by the court, the verdict rendered. 
Questions of the credibility of the witnesses and of the weight 
of their testimony, were solely for the jury to determine. Under 
the circumstances, the verdict cannot be disturbed. 

The plaintiff also moved for a new trial on the further 
grounds of surprise and of newly discovered evidence. After 
argument, the trial judge denied the motion. The alleged sur- 
prise consisted in the fact that one Pau (k), who was called as a 
witness by the plaintiff, gave testimony different in essential 
particulars from that which he had previously led plaintiff’s 
counsel to believe he would give. Assuming that this con- 
stituted “surprise” within the technical meaning of that terin, a 
new trial cannot now be granted therefor. The testimony com- 
plained of was given on the afternoon of Friday, the 15th of 
March last. Immediately after leaving the witness stand, Pau, 
as clearly appears from the affidavits filed by the plaintiff in 
support of the motion under consideration, said to counsel for 
the plaintiff that his testimony was, by reason of misapprehen- 
sion of the questions asked, incorrect and untrue and requested 
counsel to ask the court that he, Pau, be permitted to correct 
his testimony, expressing at the time his willingness and desire 
to so correct it. Although the case was not submitted to the 
jury until the afternoon of the Monday following, counsel for 
the plaintiff neither offered to recall the witness so as to give 
him an opportunity to correct his testimony, nor moved for a 
continuance, nor took any other steps to avert the consequences 
of the unexpected evidence. Counsel, on the contrary, saw fit 
to speculate on the chances of a favorable verdict. Iaving 
done so, the plaintiff must abide by the consequences; by his 
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conduct he has waived such right as he otherwise might have 
had to the relief now sought. See, on this general subject, 
14 Encycl. Pl. & Pr., 738, 748, 749; 16 Am. & Eng. Encycl. 
Law, 542, 548; Delmas v. Martin, 39 Cal. 557; Grant v. Pope- 
joy, 15 Ind. 311; Thiele v. Ry. Co., 140 Mo. 338, 339; Ames 
v. Howard, 1 Sumn. 482, quoted with approval in Flint v. Ins. 
Co., 71 Fed. 222; Willard v. Whetherbee, 4 N. H. 118, 129; 
Davidson v. Wheeler, 17 R. I. 433, 436; and Lopez v. Kataika- 
waha, 9 Haw. 27, 29, 30. 

The subject of newly discovered evidence has not been re 
ferred to in argument and, as a ground for relief, is to be re- 
garded as abandoned. The same is true of exceptions taken dur- 
ing the trial to rulings on questions of the admissibility of evi- 
dence and for this reason these exceptions also are not con- 


sidered. 
The exceptions are overruled. 
M. F. Prosser for plaintiff. 
J. D. Willard and J. T. De Bolt for defendants. 
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VIRGINIA GOMES v. THE PORTUGUESE MUTUAL 
BENEFIT SOCIETY OF HAWAII. 
Exceptions FROM Crrovir Courr, First Crrecurr. 
Susmrrrep June 27, 1901. Decipep Aveust 8, 1901. 
Frear, C.J., GALBRAITH, J., ano L. Anprews, EsQ., oF THE 


Bar, IN PLACE OF PERRY, J., DISQUALIFIED. 


The by-laws of a mutual benefit society permitted a sick member to 
elect either “$1.25 a day during his illness” or “medical attendance, 
medicine and half a dollar a day,” or the amount of his hospital 
bill up to $1.25 a day. A sick member elected “medical attend- 
ance,” &c., but afterwards went to a hospital after being informed 
by the Society’s officers that if he did so he could have only $1.25 
a day. He also signed a mote for $400 loaned by the Society to 
pay for an operation at the hospital. Held, he changed his election 
from the second to the third class of benefits and that therefore 
the note was not void for want of a consideration, assuming that 
the Society would have been liable for the operation as “medical 
attendance” in case the member had continued under his first 
election and that the note would in such case have been void. 


OPINION OF THE COURT BY FREAR, C.J. 


This is a bill in equity by the widow of a late member of the 
defendant corporation for a discovery of matters relating to the 
benefit due her from the defendant on the death of her husband; 
for an accounting concerning such benefit; and for the can- 
celation of a certain note which the Society desires to set off 
against such benefit. 

The defendant Society admits that it owes the plaintiff a 
death benefit amounting to $899 but contends that it is entitled 
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to set off against this a note for $400 payable to it signed by 
the plaintiff and her husband in consideration of a loan of that 
amount advanced to pay for an operation performed upon the 
husband, from the effects of which he died. The plaintiff con- 
tends that the Society was obliged to pay for the operation as a 
sick benefit by the terms of its by-laws and that the note is void 
either because it was procured by the misrepresentation of the 
Society’s officers that the Society would not be liable for the 
cost of the operation or because there was no consideration for 
the note inasmuch as it was given for a payment which the 
Society was bound to make in any event. 

The provision of the by-laws in question reads as follows: 

“Article 14. The Society grants to members having a year’s 
membership the following benefits: 

(1) At the member’s option $1.25 a day during his illness; 
or medical attendance, medicine and half a dollar a day; or the 
amount of his hospital bill and a sum in cash sufficient to make 
up, with the hospital bill, the sum of $1.25 per day. 

(2) The Society is in no case authorized to pay to any hos- 
pital for treatment of a member more than $1.25 per day.” 

Neither party contends that the case is within the first of the 
three classes of benefits mentioned in this by-law, that is, “$1.25 
a day during his illness.” The plaintiff contends that it is with- 
in the second class, that is, “medical attendance, medicine and 
half a dollar a day.” The Society contends that it is within the 
third class, namely, “the amount of his hospital bill,” &c. If 
it is within the third class, it is clear that the sick benefit could 
not exceed $1.25 a day for the seven days that the plaintifi’s 
husband was at the hospital (which sum, amounting in all to 
$8.75, the Society is ready to pay) and there could in such case 
be no fraud or misrepresentation or want of consideration and 
the note would be valid. If the case comes under the second 
class the defendant would be liable for “medical attendance” 
in addition to “half a dollar a day” whatever the amount might 
be, for the limitation to $1.25 a day does not apply to that class. 
In such case the further questions would arise whether “medical 
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attendance” would include a capital operation (for stricture of 
the @sophagus) costing $400 and, if it did, whether the note 
would be void under the circumstances. It will be unnecessary 
for us to consider these questions as we are of the opinion that 
the case comes within the third class above mentioned. 

The decedent was taken ill April 17, 1899, and then elected 
the second class of sick benefits, namely, “medical attendance,” 
&c. The question is whether he changed his election to the 
third class afterwards when he went to the hospital. On May 
29 the decedent decided on the advice of his physician to go to 
the hospital and have the operation performed. He so notified 
one of the officers of the Society who in turn notified its presi- 
dent. The officers explained to him that if he went to the hos- 
pital he would be entitled to only $1.25 a day. There scems 
to be some donbt as to what the various officers thought as to 
whether the decedent would be entitled to the amount of the fee 
for the operation as part of the “medical attendance” if he had 
the operation performed at home, though that point apparently 
did not receive much attention. The reasons for going to the 
hospital were that the chances of recovery would be greater and 
the cost less. On the next day the removal was made to the 
hospital. As the surgeon wanted his fee in advance and the 
patient was without sufficient means, it was arranged that the 
Society should loan the amount reqnired, $400, which was to 
cover everything—nurses, food, room, &e., as well as the opera- 
tion—and accordingly the note in question was given. The 
Society’s officers required the signature of the wife as well as 
that of the husband for further security as they were without 
authority to make the loan except on a mortgage of real estate 
valued at twice the amount loaned. They made the loan with- 
out authority because of the emergency and trusted that the 
Society would ratify it, which it afterwards did. The officers 
we believe acted in good faith and explained the situation to 
the signers of the note and the latter signed with full under- 
standing as to what they were doing. If there was any mis- 
understanding, it was as to the proper construction of the by- 
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laws of the Society and was shared by all concerned. The 
Society’s conduct afterwards so far as shown by the minutes of 
the meetings of its General Council was consistent throughout 
with the theory that it considered the note good and itself not 
liable for the cost of the operation. The Board of Directors, 
as it is called by the witnesses, which we suppose is the “Manag- 
ing Committee” mentioned in the by-laws, seems to have had 
most to do in regard to sick benefits. The minutes of the meet- 
ings of this Board in regard to the sick benefits were not as con- 
sistent as those of the General Council in regard to the note. 
They show that the decedent was reported on April 19, 1899, as 
sick on April 17, demanding medical attendance and fifty cents a 
day. By whom the report was made and whether it was made 
with the authority of the sick man does not appear. The prac- 
tice was for some member of the Board to report orally and if 
the claim was not rejected it was considered good and no word 
was sent to the applicant. The minutes of the meeting of June 
5 show that the patient was dropped from the list as of May 29, 
that it was voted to pay $21.50, that is, fifty cents a day for the 
period of his illness at home, 48 days, from April 17 to May 
29, and $69.50 for medical attendance during that period. At 
the same meeting the patient was also reported as sick on May 
30, demanding $1.25 a day. It does not appear by whom this 
report was made or whether it was authorized by the patient. 
In October it appears that the Board voted to pay $3.50, that is, 
fifty cents a day, for the time the patient was at the hospital, 
May 31 to June 6, the latter date being that on which he died. 
But later the Chairman of the Board said that this was a mis- 
take and refused to sign the check for the amount and ordered 
a counter entry made which was done in January, 1900. In 
February, 1900, the Board voted to pay $8.75, that is, $1.25 a 
day, for the time the decedent was at the hospital. 

Although the evidence is not as satisfactory as could be 
desired, we are of the opinion that the trial Judge did not err 
in finding that the decedent changed his election from the 
second to the third class of sick benefits when he went to the 
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hospital. He decided to go to the hospital after several of the 
Society’s officers had told him that if he did go he would be 
entitled to only $1.25 a day, while if he remained at home he 
would be entitled to medical attendance and fifty cents a day. 
He also signed the note after having been so informed, although 
it is true also that some of the officers told him that the Society 
did not pay for operations at all. It would be natural for him 
as well as for the officers to construe the by-laws as not entitling 
him to more than $1.25 a day if he went to the hospital. If he 
would have been entitled to the cost of the operation in case he 
had remained at home, still he did elect to go to the hospital 
and upon the understanding of all interested that if he went 
he would not be entitled to that amount. And that understand- 
ing, if erroneous, was shared in by all, and was at most a mere 
mistake of construction. It is indeed at least very doubtful if 
the patient could elect to go to the hospital and yet elect to 
continue under the second class of benefits. For the hospital 
bill, or at least part of it, might be for services properly classed 
as “medical attendance” (see Scott v. Winneshiek County, 52 
Ta. 580) and might amount to more than $1.25 a day, in which 
case the Society would be obliged, if the patient was in the 
second class, to pay more than $1.25 a day to the hospital, con- 
trary to the provision of the by-laws. There would seem to be 
some inconsistency between going to the hospital and incurring 
expenses that would naturally be included in “medical attend- 
ance” and in regard to which the liability of the Society was 
limited, and at the same time being entitled to “medical attend- 
ance” as such, in regard to which the liability of the Society 
was not limited. It could hardly have been the intention in 
framing this by-law that a member could choose “medical 
attendance” and then go to a hospital and claim up to $1.25 a 
day on such of his hospital bill as came under “medical attend- 
ance” and also the fee of an outside physician or surgeon for an 
operation or other services performed by him at the hospital and 
half a dollar a day. In this case the hospital seems to have been 
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conducted by the surgeon and the fee or charge in question in- 
cluded everything. 

The decree dismissing the bill is affirmed. 

W. A. Whiting, W. J. Robinson and J. M. Vivas for the 
plaintiff. 

J. T. De Bolt for the defendant. 


H. M. MIST v. KAPIOLANI ESTATE, LTD. 


Exceptions FROM Crrourr Court, First Omov. 


Susmorrev Jury 3, 1901. Deorwep Aveusr 9, 1901. 


Freak, C.J., GALBRATTH ann Perry, JJ. 


In an action of ejectment for the possession of a tract of land, a deed 
in the chain of plaintiff’s title containing a recital that the grantor 
was the brother and only surviving relative of the patentee of 
the land, was properly admitted in evidence after the relationship 
and death of the parties had been established by evidence aliunde. 

An exception that attempts to embrace the objections to numerous 
rulings of the court on the admiesion of evidence, Held to be too 
general and indefinite to réquire consideration by the appellate 
court. 

The judgment of the court in a jury waived case will not be disturbed 
where there is evidence to support it and no prejudicial error of 
law appears. 


OPINION OF THE COURT BY GALBRAITH, J. 


This is an action of ejectment to recover the possession of a 
house lot located on the beach at Waikiki, being Apana 4, L. C. 
A. No. 6616 issued to Nuuanu, June 1, 1852, R. P. No. 2564. 
The defendant plead the general issue and relied on the claim of 
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adverse possession for the statutory period. A jury was waived 
and the case was tried to the court who found (1) That the 
plaintiff had a perfect paper title to the lands and premises 
described in the declaration, in fee simple absolute: (2) That 
the defendant had no estate, right, title or interest in or to said 
lands and premises or any part thereof of any kind, character, 
nature or description: (3) That the defendant is in possession of 
said lands and tenements without shadow of right and such 
possession is maintained vi et armis: (4) That the plaintiff is 
entitled to the immediate possession of said lands and premises 
and gave judgment for the plaintiff for the restitution of said 
lands and tenements. 

The defendant comes to this court on four exceptions. 

It appears that the plaintiff is grantee of Mikasobe who is 
grantee of one Nakapuahi who it is alleged was the brother and 
only heir of the patentee of the land in dispute, Nuuanu. 

The first exception is to the ruling of the court admitting in 
evidence a part of the deed from Nakapuahi to Mikasobe, to 
wit, that part reading as follows, “issued in the name of Nuuanu 
my younger brother and I am the only remaining relative 
living.” 

The record shows that when this deed was offered in the early 
part of the trial as one link in plaintiff’s chain of title, counsel 
for defendant made the following objection, “May it please the 
court, we object to certain features of the deed. We object to 
the whole deed going in as evidence or being considered as 
evidence because it contains self-serving declarations, wherein 
the grantor in the deed asserts that he is the heir of a certain 
Nuuanu, from whom persons seek to trace their title. I object 
to any portion of the deed being considered as evidence reading 
as follows: Commencing with the eighth line of the deed with 
the words ‘my younger brother’ and ‘I am his only remaining 
relative living,’ because such statements are immaterial, and on 
the ground that they are self-serving declarations.” 


“By Mr. Silliman. The objection goes to the language and 
not to the deed itself.” 
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“By Mr. De Bolt. Objected to for any purpose.” 

“By the Court, the deed will be received subject to that 
objection.” 

Again on page 111 of the record it appears that this deed was 
reoffered for every purpose and counsel for the defendant re- 
newed the objection to the recitals spoken of at the commence- 
ment of the case. The objection was overruled and exception 
taken, 

It will be observed that the only objection urged against the 
admission of this evidence was that it was immaterial and a self- 
serving declaration. That the relationship between the grantor 
in that deed and Nuuanu was a material issue in the case is 
apparent and the only question raised by this exception is 
whether the objection that it was a self-serving declaration was 
sufficient to warrant its exclusion. When the deed and these 
recitals were admitted various witnesses had given testimony 
tending to show that Nuuanu and Nakapuahi were brothers; 
and that Nuuanu died during the small-pox epidemic in 1853 
and that Nakapuahi was his only known heir, and that he died 
many years later. These recitals standing alone would not be 
sufficient, if any, proof, of the relationship of these parties but 
after a relationship and the death had been established by evi- 
dence aliunde the recitals were properly admitted, their weight 
as evidence to be determined by the court trying the cause. 
(Greeleaf Ev. Sec. 134; Jackson v. Cooley, 8 John 127; Pul- 
kerson v. Holmes, 117 U. S. 389; Banert v. Day, Fed. Cases 
No. 836; Byers Bros. v. Wallace, 87 Tex. 503). 

The second exception is as follows: “That counsel for the 
plaintiff offered to prove that Nuuanu and Nakapuahi were 
brothers by the testimony of witnesses who testified to know 
them and to certain facts regarding them and that they had 
heard Nuuanu declare that Nakapuahi was his, Nuuanu’s 
brother, and who also testified that they had heard Nakapuahi 
declare that Nuuanu was his, Nakapuahi’s brother, to which 
testimony counsel for the defendant objected on the ground 
that the same was hearsay evidence, incompetent and inadmis- 
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sible, and upon the further ground that it had not been proved 
by evidence aliunde that there was a family connection or that 
Nuuanu and Nakapuahi were related by blood or marriage, or 
that they or either of them were dead. The court overruled 
said objection, to which ruling of the court defendant duly 
excepted.” 

This exception is too general and indefinite to challenge the 
attention of the court under the established rules of practice of 
this court. (Kapuakela v. Iaea, 10 Haw. 103 and Serrao v. 
Soares, 11 Haw. 284.) 

We have, however, gone through the record and find that the 
first exception taken by the defendant is on page 33 of the 
record; that there the counsel says he objects “on the grounds 
stated this morning;”’ that on looking up the objection urged in 
the morning, we find that counsel objected to proof of the 
relationship of Nakapuahi and Nuuanu on the grounds that it 
was not admissible and was in the nature of a self-serving 
declaration but no exception was taken to the ruling of the court 
overruling his objection. The next exception to the evidence 
was noted on page 62 of the record and here the objection is 
urged on the grounds that the testimony is hearsay and self- 
serving declarations. Numerous other exceptions were taken to 
evidence of this character on similar ground, as is shown by the 
record, 

Counsel have no right to cast the burden on the court of 
searching through a voluminous record to find the ground of his 
objection and where the errors complained of are not squarely 
presented by the bill of exceptions, as in this exception, we shall 
follow the practice of this court and refuse to consider them. 

At the close of the evidence the defendant moved the court 
to strike from the evidence the deed from Nakapuahi to Mika- 
sobe on the ground that the plaintiff had failed to establish the 
identity of the grantor in said deed. This motion was properly 
denied. No question of the identity seemed to have been raised 
during the process of the trial and the evidence was ample to 
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establish the fact that the grantor in this deed and the brother 
of Nuuanu were one and the same person. 

Again the defendant excepted to the judgment of the court 
on the ground that the same was contrary to the law and the 
evidence and the weight of the evidence. 

The contested issues in this case were ones of fact. These 
were submitted to the court for determination. An examination 
of the evidence shows that there was abundant evidence to sup- 
port the finding of the court and no errors of law appearing in 
the record, the exceptions will be overruled. 

Hatch & Silliman and Magoon & Thompson for plaintiff. 

J. T. De Bolt and J. L. Kaulukou for defendant. 


WAILUKU SUGAR COMPANY v. CLAUS SPRECKFIS 
and HAWAITAN COMMERCIAL AND SUGAR COM- 
PANY. 


APPEALS FROM Orrcurr J uD@E, Second Orgcorr. 
Supmitrep June 25, 1901. Decrpep Aveust 16, 1901. 


Alleged formal defects appearing upon the face of a petition in con- 
demnation proceedings could not be taken advantage of by answer 
after the defendant had demurred and afterwards by leave of court 
withdrawn the demurrer and also by leave filed a plea and later 
the answer. 

The mere fact that a defendant consented to the plaintiff’s constructing 
and operating a pipe and flume over the land in question does not 
prevent the latter from instituting or further prosecuting proceed- 
ings to obtain a better title. 

When a defendant conveys the land in question to another after sult 
begun, the proper ,course is to substitute the latter for the former 
and not to dismiss the petition as to him. 
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But where the grantee has already been made a defendant as a claim- 
ant and the cause is afterwards dismissed on its motion as to its 
grantor because the latter no longer had any interest after con- 
veyance, the grantee cannot have the cause dismissed as to itself 
also on the ground that no attempt was made by the plaintiff prior 
to suit to agree with it—the plaintiff having attempted and failed 
to agree with the grantor when it was owner and the statute requir- 
ing as a condition precedent to bringing suit inability to agree with 
the then owner only. 

Where a party is made defendant and is alleged to “claim ownership,” 
and demurs and later pleads without raising the question of the 
sufficiency of the allegation as to its ownership, and afterwards 
answers denying that a co-defendant is owner and averring that 
it itself is owner, and the proofs show that it is owner, it cannot 
say that no judgment can be rendered against it for want of a 
definite allegation in the petition that it is owner. 


OPINION OF THE COURT BY FREAR, C.J. 


This is a proceeding begun in September, 1897, under Act i8 
of the Laws of 1895 (Civ. L. Ch. 114) for the acquisition of a 
right of way for a water-pipe and flume. The defendant Claus 
Spreckels was then the legal owner of the land over which the 
right of way was desired. The Hawaiian Commercial and Sugar 
Company at that time claimed to be the equitable owner. Sub- 
sequently the former executed a conveyance of the land to the 
latter, and on the latter’s motion the Judge signed an order dis- 
missing the cause as to the former. From this order the plaintitf 
appealed to this court. 

The defendant corporation was then given leave, on its motion, 
to withdraw its demurrer previously filed and file a plea or 
answer within twenty days and also to file a plea without losing 
its right to answer within the time limited. This was more than 
three years after the demurrer was filed. It then filed a special 
plea denying that the plaintiff had been unable to agree with it 
and alleging that it, the plaintiff, had made no attempt to agree. 
(The statute authorizes the condemnation proceeding when the 
person desiring the right of way “is unable to agree with the 
person or persons across whose land,” &c). The defendant cor- 
poration afterwards filed an answer in which after reciting that 


WAILUKU S. CO. v. SPRECKELS. 529 


the cause had been dismissed as to Spreckels and that the plea 
had been filed by leave without waiving the right to answer with- 
in twenty days, it denied the allegation of the petition that the 
land in question was owned and in the possession of Spreckels 
and averred that it itself had since the commencement of the 
proceeding acquired the land by deed from him and then held 
the absolute ownership of the land in fee, averred that it relied 
upon the matters set up in its plea which it made a part of its 
-answer, that the petition was not verified as required by law, 
that the petition was insufficient in failing to show the width or 
depth of land sought to be acquired, that the plaintiff had al- 
ready constructed and was operating a pipe and flume over said 
land upon the line shown upon the tracing attached to the peti- 
tion, relying in so doing upon the written consent of Spreckels 
by his attorney in fact, that no facts are stated or set forth in 
the petition showing for what agricultural purpose the right of 
way is desired or why the acquiring of the same by the plaintiff 
is reasonable, proper or useful. The plaintiff demurred to the 
plea and moved to strike out certain portions of the answer on the 
ground that they related to matters that were available on de- 
murrer only and also filed a replication to the answer. 

The Circuit Judge denied the motion to strike out but treated 
the matters objected to as surplusage and also declined to dis- 
miss the bill. Afterwards evidence was introduced showing 
among other things that the plaintiff prior to bringing suit had 
attempted and failed to agree with Spreckels but had not at- 
tempted to agree with the defendant corporation. Afterwards, 
by stipulation subject to the defendant’s right to appeal, a decree 
was signed granting the plaintiff the right of way and assessing 
the damages at $100. From this decree the defendant corpora- 
tion appealed. 

The alleged formal defects in the verification and in the alle- 
gations as to the width and depth of the land required, as to the 
particular agricultural purpose for which it was required, and as 
to its acquisition being reasonable, proper and useful, were mat- 


ters which, even if they would have been good grounds of de- 
34 
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murrer, which we do not decide, were waived by the withdrawal 
of the defendant’s demurrer and the filing of an answer at a late 
date by special leave of court. Whether formal matters of this 
kind appearing upon the face of the petition could be raised in 
a document purporting to be an answer and the latter be treated 
as to such matters as a demurrer or a motion to dismiss, on the 
theory that proceedings of this kind are not governed by the rules 
of pleading which govern ordinary civil actions, we need not 
say. They no doubt could not be raised after a hearing on the 
merits and in our opinion could not properly be raised in an 
answer as such and it was only such an answer that the defendant 
was given leave to file. The Circuit Judge did not err in holding 
that these matters were improperly included in the answer. 
The answer sets up also that the plaintiff had already con- 
structed and was operating a pipe and flume over the line in ques- 
tion by the written consent of Claus Spreckels. This was done 
after the suit was begun and the consent seems to have been 
given without prejudice to defenses to these proceedings. We 
see no reason why the plaintiff could not take or continue steps 
to obtain a better title or right than it had under such consent. 
The real difficulty arises in connection with the allegations 
and proofs as to ability to agree. The plaintiff alleged that it 
was “unable to agree with the party or parties across whose land 
it is desired to aequire such right of way.” This follows the 
language of the statute and is a sufficient allegation as to both 
defendants. - But the evidence showed an attempt to agree with 
Spreckels only. The Judge having, as stated above, dismissed 
the cause as to Spreckels upon his conveyance to his co-defend- 
ant, afterwards held that such co-defendant was bound by the 
attempt and failure to agree with Spreckels inasmuch as it had 
acquired the land from him after the commencement of the suit. 
If the defendant corporation had not been a defendant at the 
time, the proper course would have been to have substituted it 
for Claus Spreckels upon the conveyance by him to it, and per- 
haps it would have been technically correct to have done so even 
when the corporation was already a defendant, instead of dis- 
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missing the cause as to Spreckels. The corporation would then 
be bound by the plaintiff’s attempt and failure to agree with its 
predecessor in title. We might perhaps properly reverse the 
decree dismissing the bill as to Spreckels and so leave him a party 
subject to the right to substitute the corporation for him and 
also reverse the decree granting the plaintiff relief against the 
defendant corporation on the ground that the evidence showed 
that there was no attempt and failure to agree with it. Then if 
no substitution were made the Circuit Judge might enter a 
decree against Spreckels, which would bind his grantee, the de- 
fendant corporation, and dismiss the cause as to the defendant 
corporation, which would be immaterial to the plaintiff; or, if the 
substitution were made, the Judge might enter a decree against, 
the defendant corporation as standing in Spreckels’ shoes. But 
is this necessary? Would it not at best be to go through useless 
forms? It would be on the theory that the corporation could 
continue to the end as it began a mere claimant irrespective of 
the fact that it had meanwhile become the owner. It would be 
to hold that it could occupy two positions at the same time, in 
respect of one of which it would be bound and in respect of the 
other of which it would not be bound, neither position being 
that of a representative of anyone else. The Judge did not make 
an order for a substitution in form doubtless because the corpor- 
ation was already a defendant. He thought of the defendant 
then as occupying the position previously occupied by Spreckels, 
This is clearly shown by his decision in which he says in sub- 
stance that if the effect of the order dismissing the cause as to 
Spreckels was to leave the case as if it were against the corpora- 
tion as a mere claimant and without regard to its subsequent 
acquisition of title, that order was erroneous, and he declined to 
look upon it in that way. He would not allow the defendant to 
take advantage of the form of the order which it itself had led 
him to make. But without passing upon what the best course to 
pursue would be in case the corporation could not be properly 
considered as a substitute for Spreckels after the dismissal as tə- 
him, or in case it could be bound after the conveyance as claim- 
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ant and not as owner, we can say that the statute requires as a 
condition precedent to bringing the suit inability to agree with 
the person or persons only across whose land, &c., and it was both 
alleged and proved in this case that the plaintiff was unable to 
agree with Spreckels before the suit was begun and so far as 
appears Spreckels was the only owner at that time, and it was 
therefore unnecessary for the plaintiff to attempt to agree with 
the defendant corporation for the reason that the latter was not 
then the owner. The statute does not terminate the suit upon a 
conveyance made by a defendant after suit because there has 
been no attempt to agree with his grantee. 

It is further contended that no judgment can be rendered 
against the defendant corporation because the petition does not 
allege that that corporation was the owner of the land. This 
contention is based on the doctrine that judgments must he sup- 
ported by the pleadings. The petition alleges that ihe land is 
owned by Spreckels and that the defendant corporation “also 
claims ownership” thereof. The corporation did not raise the 
question of the sufficiency of the allegation in the petition as to 
its ownership in its demurrer or in its plea, but raised it, if at ail, 
in its answer only by the general allegation that no judgment 
can be made against the corporation upon any avernient con- 
tained in the petition. It did, however, in its answer specifically 
deny that Spreckels was the owner and allege that i: itself was 
the owner. We may add also that in its plea it denied that the 
plaintiff had’ been unable to agree, &c., for a flume over “this 
defendant’s land.” In Vass v. Building Association, 91 N. C. 
55, the court heid that when a new party wae brought in, the 
ecuplaint should be amended accordingly, but said that if the 
new party answered when no amendment was made, it would be 
takeun to have waived its right to the same. It seems to us that 
where a party is made a defendant in the first instance, and is 
alleged to “claim ownership,” and demurs and afterwards pleads 
without raising the question of the sufficiency of the allegation as 
to ownership, and later answers denying the allegation of own- 
ership in another and averring ownership in itself, and the proofs 
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show it to be the owner at the time judgment is rendered, it can- 
not say that the court cannot render judgment against it for 
want of a definite allegation in the petition that it iy the owner. 

We have considered only the questions reised by the parties 
and not certain other questions which naturally suggest theni- 
selves but which we are led to believe the parties have inten- 
tionally omitted to raise. 

The defendant’s appeal is dismissed. The plaintiff states that 
it does not care to press its appeal in case the defendant’s appeal 
is not sustained. Its appeal also is dismissed on the ground that 
the order appealed from was not prejudicial to it in view of the 
final decree in its favor. 

Kinney, Ballou & McClanahan for the plaintiff. 

A. S. Hartwell for the defendant corporation. 
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Ex parte AH OI. 
APPEAL FROM Ciecurr Jupez, First Crecurr. 


Supmirrep Aveust 12, 1901. Deciwwep Aveust 26, 1901. 
Frear, C.J., GatprarrH anp Perry, JJ. 


A Justice of the Supreme Court is not disqualified from sitting in a 
case with which he has had no previous connection, merely because 
a question of law is involved which was involved also in certain 
other and distinct cases at the trial of which he had presided when 
a Circuit Judge. The provision in Section 84 of the Organic Act 
that, “No judge shall sit on an appeal, or new trial, in any case, 
in which he may have given a previous judgment,” does not apply 
to such @ case, 

Under our statutes, an appeal lies to the Supreme Court from a Circuit 
Judge at Chambers in a habeas corpus case, whether the order of 
the Circuit Judge be for the discharge or the remand of the pris- 
oner. 

During the period between the annexation of these islands to the 
United States and the establishment of Territorial government, 
persons accused of crimes could lawfully be prosecuted without 
the intervention of a grand jury and convicted by nine out of 
twelve trial jurors. 


OPINION OF THE COURT BY FREAR, C.J. 


(Galbraith, J., dissenting.) 


This is an appeal from an order discharging the petitioner in 
habeas corpus proceedings on the ground that the indictment on 
which he was convicted was not found by a grand jury and that 
the verdict upon which he was sentenced was not unanimous. 
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The prisoner had been indicted, tried, convicted and sen- 
tenced at the August Term, 1899, of the Circuit Court of the 
First Circuit, that is, during the period between the annexation 
of these islands to the United States by the Joint Resolution of 
Congress of July 7, 1898, and the establishment of a Territorial 
government here on June 14, 1900, by the Act of April 30, 
1900. His offense was burglary; his sentence, imprisonment for 
ten years. The indictment was found a true bill by the Circuit 
Judge, as formerly required by Hawaiian law. The verdict was 
rendered by ten of the twelve jurors, as formerly permitted by 
Hawaiian law. He was discharged in the habeas corpus pro- 
ceedings on the supposition that the provisions of Hawaiian law 
which had for the previous sixty years permitted indictments to 
be found by judges of courts of record and verdicts to be ren- 
dered by nine of twelve jurors were rendered invalid upon the 
annexation of these islands to the United States. 

1. This is one of several appeals in habeas corpus cases which 
were heard in this Court at the same time because they involved 
similar questions. Since this case was submitted, counsel for the 
petitioner have called our attention to the fact that in the crim- 
inal cases in which the petitioners in the other habeas corpus 
cases were sentenced, Mr. Justice Perry, now a member of this 
court, was the Circuit Judge who found the indictments, pre- 
sided at the trials and pronounced the sentences, and it is sug- 
gested that he is disqualified from sitting on the appeals or taking 
part in the decisions in those cases by reason of the provision in 
Section 84 of the Organic Act that, “No judge shall sit on an 
appeal, or new trial, in any case, in which he may have given a 
previous judgment,” and that he is disqualified from sitting in 
this case also, because all these cases were heard at the same time. 
These cases, though heard at the same time for convenience, 
since they involved similar questions of law, are separate and 
distinct cases, and the fact, if fact it is, that a member of the 
court is disqualified by the provision in question from sitting in 
other cases in which the same questions of law are involved, 
would not disqualify him from sitting in this case. Of course, 
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the mere fact that he had previously expressed an opinion in an- 
other case on the questions of law involved would not disqualify 
him. If that were so we should all be disqualified, not only in 
all these cases but perhaps in half the cases that come to this 
court. Whether Mr. Justice Perry is disqualified from sitting in 
the other cases, will be considered in the decision of those cases. 
2. It is strenuously contended that no appeal lies in habeas 
corpus cases. No doubt judgments in such cases are usually held 
not reviewable by appeal or writ of error in the absence of stat- 
ute. Whether appeals may be taken in such cases as well as in 
other cases under a general statute relating to appeals, or whether 
such cases must be specifically mentioned are questions upon 
which different views have been entertained. There is also some 
difference of opinion as to the advisability of allowing appeals in 
such cases. On the one hand it is urged that the remedy by 
habeas corpus was designed to be speedy and that it should be so 
in cases involving the right of personal liberty. On the other 
hand it is urged that questions of the gravest importance may be 
presented in such cases and that to allow any person imprisoned 
for crime after a careful trial resulting in a verdict by a jury, a 
sentence by the court, and after an affirmance by the Supreme 
Court, to obtain a discharge whenever he can find any judge who 
thinks that the proceedings were invalid, would be dangerous 
in the extreme. The Supreme Court of Arkansas in Eg parte 
Jackson, 45 Ark. 160, quoted in 9 Enc. Pl. & Pr. 1073, went 
so far as to say that, “It would be a disgrace to any government, 
if the decision of such matters were left to the arbitrary will of 
one man without appeal or means of revision.” No better illus- 
tration of the hazard of such a practice is needed than these very 
cases and the circumstances connected with them, which need 
not be enlarged upon. But it is needless to consider at length 
the question of policy in this matter. That is a question for the 
legislative branch of the government. Suffice it to say that as 
matter of fact statutes have been enacted in England, Canada, 
most of the States and by the Congress of the United States al- 
lowing appeals in habeas corpus cases. That is perhaps the best 
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evidence of the trend of opinion on this subject in recent times 
when conditions are so different from what they were several 
centuries ago in England. Some of these statutes allow appeals 
in certain classes of cases only, some confer the right upon the 
petitioner only. But most contain no limitations. Some courts 
hold that an appeal or writ of error lies in cases of this kind 
under a general statute, others that cases of this kind must be 
expressly mentioned. It will serve no useful purpose to review 
the cases. Many of them are collected in Church, Hab. Corp., 
2nd Ed., Sec. 389b et seg. and 9 Enc. Pl. & Pr. 1072 et seq., and 
notes. Brief reference will be made, however, to a few cases 
decided by the Supreme Court of the United States. Under a 
statute which provides generally for appeals in habeas corpus 
cases without specifying by whom, an appeal may be taken from 
an order discharging a prisoner as well as from an order remand- 
ing him. In re Neagle, 135 U. S. 1; Crowley v. Christensen, 
137 U. S. 86. Under a statute which provides for writs of error 
from decisions of the highest courts of the States without refer- 
ring to habeas corpus cases, a writ of error lies in a case in 
which a prisoner has been ordered discharged on habeas corpus. 
Ableman v. Booth and United States v. Booth, 21 How. 506; 
Tarple’s Case, 13 Wall. 397. In a case in which the statute 
gives a Circuit Court of Appeal final jurisdiction and provides 
for no appeal or writ of error to the Supreme Court, an order 
made by the former in a habeas corpus case may be reviewed by 
the latter on certiorari, and apparently under another section of 
the same statute which provides for an appeal from a Circuit 
Court to the Supreme Court without referring to habeas corpns 
cases an appeal would lie (though it should be stated that there 
is another statute not referred to by the court which does ex- 
pressly provide for appeals from Circuit Courts in habeas corpus 
cases). Lau Ow Bew, 144 U. S. 47. 

Let us now turn to our own statutes and practice, upon which, 
after all, the solution of this question depends. These are ap- 
peals from orders made by a Circuit Judge at Chambers. The 
Act to Reorganize the Judiciary Department (Laws of 1892, 
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Ch. 57) provides in Section 37 (Civ. L., Sec. 1145) which defines 
the jurisdiction of Circuit Judges at Chambers that, “The 
Judges of the several Circuit Courts shall have power in Cham- 
bers within their respective jurisdictions, but subject to appeal 
to the Circuit Court and Supreme Courts according to law, as 
follows;” Then follow twelve subdivisions, among which is: 
“Eighth: To issue writs of habeas corpus according to law.” 
The statute relating to appeals in cases heard by Judges at 
Chambers (Sec. 69 of the same Act, as amended by Ch. 109 of 
the Laws of 1892 and Ch. 40 of the Laws of 1898; see Civ. L., 
Sec. 1433) provides that, “Appeals shall be allowed from all 
decisions, judgments, orders or decrees of Circuit Judges in 
Chambers, to the Supreme Court, except” in certain classes of 
cases appealable to the Circuit Court, to which classes these cases 
do not belong. These sections conferring the jurisdiction in 
“habeas corpus” cases “subject to appeal to the Circuit and 
Supreme Courts according to law,” and in the same statute pro- 
viding that “appeals shall be allowed from all decisions” to the 
Circuit and Supreme Courts according to the circumstances, 
would seem to be clear enough. In The King v. Liilii, 8 Haw. 
199, it was held that “whatever may be the common law rule as 
to appeals from convictions for vagrancy” an appeal lay in such 
a case under a general statute which provided for appeals from 
Police Justices “in any case whether civil or criminal,” although 
the statute which conferred jurisdiction in vagrancy cases con- 
tained no such words as “subject te appeal.” That appeals do 
lie in habeas corpus cases is confirmed by a practice of entertain- 
ing such appeals extending over a period of more than forty 
years. In re Flanchet, 2 Haw. 112; In re Kauffman, 2 Ib. 318; 
In re Cooper, 3 Ib. 17; In re Wong Sow, 3 Ib, 503; In re 
Chow Bick Git, 4 Ib. 385; In re Sheldon, 9 Tb. 32; In re Tit- 
comb, 9 Ib. 131; In re Afatsuji, 9 Ib. 402; In re Hoopai, 10 
Haw. 610; In re Fernandez, 12 Haw. 120. The greater num- 
ber of these, it is true, were cases in which the prisoners had 
been remanded, but not all of them, for in the Kauffman, 
Cooper and Wong Sow cases they had been ordered discharged. 
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Moreover, as we have seen above, when a statute is held to allow 
an appeal at all in a habeas corpus case, courts do not construe 
it as giving the right in cases only in which the prisoner is re- 
manded, unless the statute itself clearly contains a limitation to 
that effect. We may add that the statute (Civ. C., Sec. 859) 
under which the appeals in the Kauffman and Wong Sow cases 
were entertained was substantially the same as that (Civ. L., Sec. 
1433) under which the present appeals are taken, but there were 
then no such words as “subject to appeal,” in the Section (855) 
which conferred the jurisdiction in habeas corpus cases. The 
Cooper case came up on error but the court said, per Mr. Chief 
Justice Allen, that, “It would have been more in accordance 
with our practice to have taken an appeal.” It may be that this 
Court would not entertain an appeal if the prisoners had been 
discharged and had escaped from the jurisdiction, but in the 
present cases they are still in custody, and the appeals would 
seem to operate as a supersedeas in these as in other cases by the 
provisions of Section 71 of the Act of 1892 (Civ. L., See. 1435). 

The statute of 1847 (Ch. 3, Art. 2, Sec. 6) is relied on to show 
that the practice of entertaining appeals in cases of this char- 
acter in the earlier Hawaiian eases depended on an express stat- 
ute. But not only was that statute repealed many years before 
any of the reported cases above cited were decided, but the men- 
tion there made of habeas corpus cases was with reference to 
original cases in the Superior Court. It did not relate to appeals 
in habeas corpus cases either to the Superior Court or to the 
Supreme Court. 

The case of In re Davis, 11 Haw. 594, is cited to show that 
no appeal lies in a contempt case notwithstanding the general 
language of the statute that appeals are allowable from “all de- 
cisions,” &c., and that therefore habeas corpus cases may like- 
wise be excepted by implication. The remark of the court in 
that case, on this subject, although only a dictum, was perfectly 
true. The same thing was actually decided in Onomea Sugar 
Co. v. Austin, 5 Haw. 604. But contempt cases are not habeas 
corpus cases, They are of a peculiar nature and the decision in 
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the Onomea case was based partly on such peculiar nature and 
partly on the language of the statute about to be referred to 
which expressly disallowed appeals in certain classes of cases. 

It is contended, however, that these cases come within the 
provision in Section 70 of the Act of 1892 that “Nothing herein 
contained shall be construed to permit an appeal to be taken from 
any order by any Judge or Magistrate allowing any warrant, 
writ or other process, or for any other order of a like nature.” 
This provision, in our opinion, does not cover final judgments in 
habeas corpus cases. It relates to preliminary writs and pro- 
cesses and to orders of an interlocutory or discretionary char- 
acter. Onomea Sugar Co. v. Austin, 5 Haw. 604; Makalei v. 
Himeni, 7 Haw. 169. It would exclude an appeal from an order 
allowing or disallowing the writ in the first instance but not an 
appeal from the final order remanding or discharging the pris- 
oner. This provision of the statute has been in force during the 
entire period covered by the above cited cases in which appeals 
have been entertained and yet it was never supposed to stand in 
the way of such appeals. 

Our attention is called also to Section 1674 of the Civil Laws, 
although this does not seem to be much relied upon. It provides 
that “No person who has been discharged upon a writ of habeas 
corpus, shall be again imprisoned or restrained for the same 
cause, unless he shall be indicted therefor, or convicted thereof, 
or committed for want of bail, by some Court of Record, having 
jurisdiction of the cause, or unless after a discharge for default 
of proof, or for some material default in the commitment in a 
criminal case, he shall be again arrested on sufficient proof, and 
committed by legal process, for the same offense.” 

This section evidently relates to a final discharge—to a dis- 
charge, not to a judgment of discharge which has been arrested 
by an appeal. A prisoner is not discharged within the meaning 
of this clause until his case is finally determined. If the judg- 
ment below is arrested by the appeal and is finally reversed on 
appeal, the prisoner is not discharged within the meaning of this 
section. This section apparently has no relation to appeals. It 
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does not mention appeals. The entire habeas corpus Act is silent 
on the subject of appeals. If the intention had been to forbid 
appeals in cases in which prisoners are discharged or in any 
cases, very different, much simpler and more- direct language 
would have been used. We may add that the Act of 1892 which 
confers the jurisdiction in habeas corpus cases “subject to ap- 
peal” and allows appeals from “all decisions,” &c., is of later 
date than the section in question, which is Section 30 ef Chap- 
ter 32 of the Laws of 1870. 

The records in these cases are before us in precisely the same 
way as they always are on appeals from Circuit Judges at Cham- 
bers. The error in supposing otherwise arises from mistaking 
these cases for cases that come up on exceptions from Circuit 
Courts. These are appeals from Circuit Judges at Chambers, 
not exceptions from Circuit Courts. 

3. The main question is whether the clauses relating to grand 
and petty juries in the Fifth and Sixth Amendments to the Con- 
stitution of the United States were applicable in these islands 
during the period between the annexation of these islands to the 
United States and the establishment of a Territorial government 
here. This is not a new question before this Court. Since an- 
nexation many cases have come before the Court involving the 
application of various provisions of the Constitution to these 
islands during the period in question, the principal cases being 
those of Peacock & Co. v. Republic of Hawaii, 12 Haw. 27 and 
Republic of Hawai v. Edwards, 12 Ib. 55, both decided May 
31, 1899, and Le parte Edwards, 13 Ib. 32 and Territory of 
Hawaii v. Marshall, 13 Ib. 76, both decided October 9, 1900. 
In the first two cases respectively the court as regularly consti- 
tuted held unanimously that the clause of the Constitution relat- 
ing to uniformity of duties and the clauses relating to grand and 
petty juries were not applicable here during that period. In the 
second Edwards case the Court held, by one member and a Cir- 
cuit Judge sitting as a substitute for another member, the third 
member dissenting, that the clauses relating to grand and petty 
juries were applicable, and in the Marshall case the Court held, 
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by one member and a member of the bar sitting as a substitute 
for another, the third member dissenting, that these clauses were 
not applicable here during that period. The decision in the two 
cases last mentioned, rendered by majorities of the Court as 
specially constituted and arriving at opposite conclusions, were 
filed at the same time and at most off-set each other, leaving the 
decisions in the other two cases, rendered unanimously by the 
Court as regularly constituted, in full force. In these four 
cases, and others that have come before the Court, the view that 
the Constitution did not extend here in all its fullness, whatever 
might be true of some of its provisions, seems to have had the 
support of two former members and two present members of the 
Court and of a former Circuit Judge and one member of the 
bar, and to some extent at least of two other members of the 
bar, sitting as substitutes, while the contrary view has had the 
support of but one member of the Court and of one Circuit 
Judge sitting as a substitute. Under these circumstances we 
should, of course, follow the view adopted in the Peacock case, 
the first Edwards case, and other cases of similar purport, unless 
strong and clear reasons are advanced for reversing those cases. 
But no flaw is pointed out in the reasoning upon which those 
cases were decided and no new reasons have been presented in 
support of the opposite view. The only new element introduced 
consists of the recent decisions of the Supreme Court’ of the 
United States in the so-called “Insular Cases.” But these, as we 
read them, not only do not tend to show error in the view we 
have hitherto taken, but, so far as they go, support not only our 
former conclusion but also our former reasoning in a remark- 
able degree. They refute every argument made by the majority 
of the court in the second Edwards case, with one exception and 
that they do not pass upon though some of their language point- 
ed strongly against that also. Those decisions, like our own in 
the cases referred to, were somewhat lengthy and it is unneces- 
sary to refer to or quote from them or from our own former 
opinions extensively. It will be sufficient to refer to them briefly 
in respect of the three principal questions involved. (1) Did 
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the Constitution extend in all its fullness of its own force to 
these islands immediately upon annexation; (2) Did the par- 
ticular clauses relating to juries extend here of their own force 
at that time; and (3) Did the Constitution or these particular 
provisions become applicable here at that time by force of the 
language used in the Joint Resolution of Annexatiòn, even if 
they did not then become applicable here of their own force? 
Let us'consider these questions in their order. 

4. Did, then, the Constitution extend here in all its fullness 
ex proprio vigore immediately upon annexation? In the Insular 
Cases the only clauses of the Constitution that were involved 
were that which requires that duties “shall be uniform through- 
out the United States” and other closely related clauses—that is, 
the clauses that were involved in the Peacock case. All nine 
members of the court were apparently of the opinion, expressed 
in the Peacock case, that after Porto Rico had been taken by 
conquest and until the ratification of the treaty of peace, the 
provision in regard to the uniformity of duties “throughout the 
United States” had no application to that island, for though the 
island was then subject to the sovereignty of the United States 
and was to be regarded as a part of the United States by other 
nations, it was not a part of the United States within the mean- 
ing of that provision. But the court was divided in opinion as 
to the application of that provision to that island after the island 
had been ceded by the treaty, that is, during the period which 
we have held corresponded to the period in question in the pres- 
ent cases. A minority of four members of the court apparently 
were of the opinion that Porto Rico then became a part of the 
United States within the meaning of that provision. With the 
minority opinions we need not concern ourselves, forcible though 
they were. Until the Supreme Court itself reverses the majority 
decision we are bound to follow it. Of the majority of five, four, 
namely, Justices Gray, Shiras, White and McKenna, took the 
view that Porto Rico remained foreign territory after the treaty 
within the meaning of the constitutional provisions then under 
consideration, and that territory when acquired by the United 
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States, though it became domestic for some purposes, remained 
foreign for other purposes until it became incorporated by Act 
of Congress as an integral part of the United States. According 
to their view, the Constitution extended fully to newly acquired 
territory as soon as Congress showed expressly or by implication 
that the territory was to be deemed thenceforth fully incorporat- 
ed as an integral part of the United States, but that until such 
time, the territory was to be regarded as in a transition state— 
partly domestic and partly foreign—during which period the 
Constitution was not applicable as a whole. As Mr. Justice Gray 
said: “There must, of necessity, be a transition period.” The 
other member of the majority, Mr. Justice Brown, was of the 
opinion that territory became domestic as soon as acquired but 
that the Constitution did not fully oxtend to it until extended 
by Act of Congress. Thus so far as the Constitution was con- 
cerned the theory of a transition period which was the basis of 
the decision in the Peacock and following cases was fully sus- 
tained by the majority of the court, both branches of the major- 
ity holding that the extension or application of the Constitution 
to newly acquired territory depended upon the intention of Con- 
gress, one branch holding that this was accomplished by incor- 
porating the territory as an integral part of the United States, 
the other holding that it was accomplished by extending the Con- 
stitution to the new territory. The difference in the reasoning 
by which the two branches of the majority arrived at the same 
conclusion so far as the Constitution was concerned was not in- 
volved in the Peacock case, and so it was then, as it is now, un- 
necessary for us to adopt either line of reasoning, although our 
former line of reasoning perhaps corresponded more nearly with 
the views expressed by the four of the five majority. Nor would 
that difference in reasoning make any difference in the Peacock 
case so far as the construction of the tariff laws was concerned, 
although it led the two branches of the majority as to the Con- 
stitution to opposite conclusions as to the tariff laws in some of 
those cases. 

The Dingley tariff act imposed duties on “all articles imported 
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from foreign countries.” The Foraker Act, which took effect 
more than a year after the treaty of cession, imposed special 
duties on goods imported into the United States from Porto Rico 
and on goods imported into Porto Rico from the United States. 
Now, bearing in mind the views of the minority as to the Consti- 
tution, and the different views of the majority, both branches 
holding that the Constitutional provision was not applicable but 
that Congress could legislate as it pleased, but one Justice hold- 
ing that after the treaty of cession Porto Rico became domestic 
territory though the Constitution did not extend to it, the result 
was as follows: Since Porto Rico was domestic territory within 
the meaning of the Dingley Act, though not a part of the United 
States within the meaning of the constitutional provision, duties 
could not be collected on goods imported into the United States 
from Porto Rico after the treaty of cession and before the Forak- 
er Act (De Lima v. Bidwell, 21 Supr. Ct. R. 748; Goetze v. 
United States, Ib. 742) or upon goods imported into the United 
States from Hawaii (Crossman v. United States, Ib. 742) or 
upon goods imported into Porto Rico from the United States 
(Dooley v. United States, [b. 762; Armstrong v. United States, 
Ib, 827). The four members of the majority as to the Consti- 
tution who took the view that Porto Rico remained foreign even 
after cession of course dissented, holding that duties could be col- 
lected after cession in spite of the express provisions of the Ding- 
ley Act. But these Justices were joined by Mr. Justice Brown 
in holding that when Congress by the Foraker Act more than 
a year after the cession imposed special duties on goods whether 
imported from Porto Rico into the United States or vice versa, 
the duties could be lawfully collected, for the reason that the 
constitutional provision had not yet been made applicable to 
Porto Rico either by extending it to that island or by incorporat- 
ing that island as an integral part of the United States. Downes 
v. Bidwell, Ib. 770. From this it would seem to follow that the 
provision in the Joint Resolution annexing the Hawaiian Islands 
to the United States, that, “Until legislation shall be enacted ex- 


tending the United States customs laws and regulations to the 
35 
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Hawaiian Islands the existing customs relations of the Hawaiian 
Islands with the United States and other countries shall remain 
unchanged,” was, as held in the Peacock case, a valid exercise 
of power by Congress, notwithstanding the constitutional pro- 
vision in question, in other words, as held in that case, that 
duties could be collected here at Hawaiian rates on goods im- 
ported into these islands from the United States and foreign 
countries during the period in question, although they could not 
lawfully be collected under the Dingley Act on goods imported 
into the United States from these islands. The Insular Cases, 
therefore, appear to sustain both our conclusion and our reason- 
ing in the Peacock case. They sustain the view that the Consti- 
tution did not in all its fullness ex proprio vigore follow the flag 
to these islands. 

5. Do the Insular Cases throw any light upon the next ques- 
tion,—whether the clauses of the Constitution relating to grand 
and petty juries became applicable here of their own force im- 
mediately upon annexation? It is contended that there are cer- 
tain fundamental guarantees of civil rights which limit the power 
of Congress wherever it reaches, and that among these are the 
right not to be held to answer for an infamous crime unless on 
an indictment by a grand jury or to be convicted of a crime ex- 
cept by a unanimous verdict of a trial jury. In the dissenting 
opinion in the second Hdwards case which was adopted by the 
majority of the Court in the Marshall case we pointed out some 
exceptions to the application of the provisions relating to grand 
and petty juries, as, for instance, (on pages 72-73) that an Amer- 
ican citizen could be lawfully tried, under statutes passed by 
Congress, for murder committed on an American vessel, and be 
sentenced to death in an American consular court, in Japan, 
without any indictment by a grand jury or trial by a petty jury 
(In re Ross, 140 U. S. 453) and that Congress could permit an 
indian nation, on territory of the United States and subject to 
the sovereignty of the United States, to conduct trials as it 
pleased, without reference to the provisions of the Constitution 
relating to grand and petty juries (Talton v. Mayes, 163 U. 8. 
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376). In the same opinion, also, assuming that there might be 
fundamental limitations which, as was said in Mormon Church 
v. United States, 136 U. S. 1, might exist by inference rather 
than by direct application of the constitutional provisions to the 
territories, we showed that the limitations in question were not 
of that character, saying, among other things: “As to whether 
the rights in question are among the fundamental rights, Holden 
rt. Hardy, 169 U. S. 366, may be cited. In that case, while the 
court said, much as in the Mormon Church case, ‘that there are 
certain immutable principles of justice which inhere in the very 
idea of free government which no member of the Union may dis- 
regard, as that no man shall be condemned in his person or prop- 
erty without due notice and an opportunity of being heard in his 
defense,’ yet it also said that ‘the law is, to a certain extent, a 
progressive science; that in some of the States methods of pro- 
cedure, which at the time the Constitution was adopted were 
deemed essential to the protection and safety of the people, or 
the liberty of the citizen, have been found to be no longer neces- 
sary;’ that ‘in several of the States grand juries, formerly the 
only safeguard against a malicious prosecution, have been largely 
abolished, and in others the rule of unanimity, so far as applied 
to civil cases, has given way to verdicts rendered by a three- 
fourths majority; that, quoting from a former decision, ‘while 
we take just pride in the principles and institutions of common 
law, we are not to forget that in lands where other systems of 
jurisprudence prevail, the ideas and processes of civil justice are 
also not unknown; that ‘there is nothing in Magna Charta, 
rightly considered as a broad charter of public right and law, 
which ought to exclude the best ideas of all systems and of every 
age;’ and then, in the light of the foregoing, the court added this 
significant language: 

“Tn the future growth of the nation, as heretofore, it is not 
impossible that Congress may see fit to annex territories whose 
jurisprudence is that of the civil law. One of the considerations 


moving to such annexation might be the very fact that the terri- 
tory so annexed should enter the Union with its traditions, laws 
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and systems of administration unchanged. It would be a narrow 
construction of the Constitution to require them to abandon 
these, or to substitute for a system, which represented the growth 
of generations of inhabitants a jurisprudence with which they 
had had no previous acquaintance or sympathy.’ 


“In other words, the court considered indictments by grand 
juries and convictions by unanimous verdicts as matters of pro- 
cedure rather than of fundamental right; and in holding, as it 
has held, that indictments by grand juries are not required in the 
States by the Constitution, even in murder cases, Hurtado v. 
California, 110 U. S. 516; Bolln v. Nebraska, 176 U. S. 83, 
and in apparently acquiescing in the view that verdicts by eight 
of the twelve jurors could be lawfully received in the States, 
even in criminal cases, Thompson v. Utah, 170 U. S. 848, it took 
the position that the ‘immutable principles of justice which in- 
here in the very idea of free government which no member of 
the Union may disregard’ were not violated.” See also Mas- 
well v. Dow, 176 U. S. 581. 

The actual decisions in the Insular Cases were upon tariff 
questions only, and yet some reference is made to the questions 
now before us. The four Justices who held in those cases not 
only that the Constitution did not apply of its own force in its 
fullness to newly-acquired territory but that such territory re- 
mained for many purposes foreign until incorporated as a part of 
the United States by Congress, would naturally be expected to 
hold that the municipal laws of the new territory, including 
those relating to civil and criminal procedure, would continue in 
force until changed by the acquiring power, and we find some 
expressions in their opinions tending to support this view and 
nothing tending to support the opposite view. For instance, Mr. 
Justice McKenna, speaking for himself, Mr. Justice Shiras and 
Mr. Justice White, quotes with approval in De Lima v. Bid- 
well, at page 760, the passage above set forth as quoted in our 
former opinion from Helden v. Hardy, 169 U. S. 366. The 
other member of the majority, Mr. Justice Brown, who had de- 
livered the opinion in Holden v. Hardy, above quoted from, and 
who announced the decision in Downes v. Bidwell, pointed out 
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(at page 780) that in the cases in which the constitutional pro- 
visions relating to grand and petty juries had been held to be in 
force in the territories, they had been extended there previously 
by act of Congress, and said (at page 784) that, “In all these 
cases” of territories, “Congress thought it necessary either to ex- 
tend the Constitution and laws of the United States over them, 
or to declare that the inhabitants should be entitled to enjoy the 
right of trial by jury, of bail, and of the privilege of the writ of 
habeas corpus, as well as other privileges of the bill of rights.” 
Still he suggested that certain fundamental rights, distinguish- 
able from matters of procedure, might be enforceable in acquired 
territory even though the constitutional provisions relating to 
such rights might not be in force there per se. He said, among 
other things (at page 785): “We suggest, without intending to 
decide, that there may be a distinction between certain natural 
rights, enforced in the Constitution by prohibitions against inter- 
ference with them, and what may be termed artificial or remedial 
rights, which are peculiar tc our own system of jurisprudence. 
Of the former class, are the rights to cne’s own religious opinion, 
and to a public expression of them, or, as sometimes said, to wor- 
ship God according to the dictates of one’s own conscience; the 
right to personal liberty and individual property; to freedom of 
speech and of the press; to free access to courts of justice, to due 
process of law and to an equal protection of the laws; to immun- 
ities from unreasonable searches and seizures, as well as cruel and 
unusual punishments; and to such other immunities as are indis- 
pensable to a free government. Of the latter class, are the rights 
to citizenship, to suffrage (Minor v. Happersett, 21 Wall. 162), 
and to the particular methods of procedure pointed out in the 
Constitution, which are peculiar to Anglo-Saxon jurisprudence, 
and some of which have already been held by the States to be 
unnecessary to the proper protection of individuals.” 

Thus while the decisions in the Insular Cases related directly 
to other provisions of the Constitution, yet the opinions of the 
majority of the Justices seem to support our previous views in 
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regard to the provisions now in question, not only by inference 
from their reasons and conclusions upon the provision then under 
consideration, but to some extent also by express language bear- 
ing upon the questions now under consideration. 

6. Were the constitutional provisions relating to grand and 
petty juries put in force here by Congress, either by extending 
the Constitution here or by incorporating these islands as an 
integral part of the United States, by the Joint Resolution of 
annexation even though those provisions would not then have 
become applicable here ex proprio vigore? This is perhaps the 
question of greatest difficulty. It is a question of the construc- 
tion of the Joint Resolution of annexation. The argument is 
based on the following paragraph of the Joint Resolution: 

“The existing treaties of the Hawaiian Islands with foreign 
nations shall forthwith cease and determine, being replaced by 
such treaties as may exist, or as may be hereafter concluded, be- 
tween the United States and such foreign nations. The muni- 
cipal legislation of the Hawaiian Islands, not enacted for the ful- 
fillment of the treaties so extinguished, and not inconsistent with 
this Joint Resolution nor contrary to the Constitution of the 
United States nor to any existing treaty of the United States, 
shall remain in force until the Congress of the United States shall 
otherwise determine.” 

We said in the first Edwards case (pages 57 et seq.) that the 
argument was that, on the principle of expressio unius, exclusio 
alterius, the expression of an intention to continue in force those 
Hawaiian laws which were not inconsistent with the Constitu- 
tion of the United States implied an intention to discontinue 
those which were inconsistent with the Constitution, and we 
reasoned that the language used was not in the direct form usual- 
ly employed by Congress to express such an intention, as that, 
“The Constitution and laws of the United States shall have the 
same force and effect in the Territory as elsewhere in the United 
States;” that the argument was one of inference only, and that 
if we were to argue from inference we should argue from all the 
inferences—those from other provisions of the Resolution and 
those from the Resolution as a whole as well as that from the 
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clause in question; that the inference in question was not a 
necessary inference, for the continuation of certain Hawaiian 
laws did not necessarily discontinue others; that the inference 
was one of repeal and that repeals by implication were not fav- 
ored; that where the Resolution repealed other portions of Ha- 
waiian law, such as those relating to Chinese immigration and, 
in this very paragraph, Hawaiian treaties, it did so directly and 
not by inference; that Congress by the Resolution as a whole 
manifested a general intention to allow matters to go on here 
about as usual, subject to the supervision of the President, until 
it should be in a position to make such changes as should be 
deemed best; that it did not go into particulars except with ref- 
erence to a very few matters, with regard’ to which there was 
special reason for making particular provision; that it gave the 
President very large powers; that it provided that all the civil, 
judicial, and military powers exercised by the officers of the ex- 
isting government should be exercised until Congress should 
provide for the government of the islands, and that the muni- 
cipal legislation of the islands with certain exceptions should re- 
main in force until Congress should otherwise determine; that it 
provided for a commission to recommend such legislation as they 
should deem necessary or proper, thus recognizing that it was 
not in a position to legislate in detail at that time; that in view 
of these provisions it was not likely that Congress intended by 
the incidental indirect clause in question to repeal important 
portions of Hawaiian law blindly, without knowledge of the re- 
sults and without substituting other provisions; that Congress 
must have known that there might be branches of law here 
which might be entirely proper in themselves and satisfactory 
to the people directly interested and yet which might be incon- 
sistent with certain provisions of the Constitution, if those pro- 
visions were put in force here at that time; that a resolution of 
so general a character and passed under such circumstances 
should be construed liberally with a view of effecting, if pos- 
sible, what was reasonable and just and therefore probably in- 
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tended; that it was expressly provided that “Until Congress shall 
provide for the government of such islands all the civil, judicial, 
and military powers exercised by the officers of the esistiny 
government in said islands shall be vested in such person or per- 
sons and shall be exercised in such manner as the President of 
the United States shall direct,” and that in the exercise of such 
power the President directed that, “The civil, judicial and mil- 
itary powers in question shall be exercised by the officers of the 
Republic of Hawaii, as it existed just prior to the transfer of sov- 
ereiguty;” that these were positive provisions under which, in 
the absence of other provision to the contrary, prosecutions could 
be conducted without the intervention of grand juries and ver- 
dicts rendered by nine out of twelve jurors, and that these pos- 
itive provisions ought not to be outweighed by the indirect pro- 
vision in regard to the Constitution; that under similar provi- 
sions trials were conducted in Louisiana, when it was acquired, 
without the intervention of a jury at all; that in view of the fore- 
going considerations there was much reason to believe that Con- 
gress did not intend to extend the Constitution in all its fullness 
to these islands at that time, and that such construction shouid 
be adopted if possible; that it could reasonably be adopted on the 
theory that the clause “nor contrary to the Constitution of the 
United States” was of a declaratory as distinguished from a re- 
medial nature, that it was inserted for the purpose of truth and 
exactness or out of abundant caution, and so should be construed, 
as it reasonably could be, to mean “contrary to the Constitution 
in so far as it was then in force here eg proprio vigore,” inas- 
much as it might be that some parts of the Constitution would 
be applicable here at once, and in support of this view we point- 
ed out that the main portion of this paragraph of the Joint Res- 
olution, namely, “The municipal legislation of the Hawaiian 
Islands * * * shall remain in force until the Congress of 
the United States shall otherwise determine,” and the other 
three of the four qualifying clauses, namely, “not enacted for 
the fulfillment of the treaties so extinguished,” “nor (contrary) 
to any existing treaty of the United States,” and “and not in- 
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consistent with this joint resolution,” were all of a declaratory 
nature, each expressing merely what would be the truth in the 
absence of a special provision to that effect, each qualification 
being inserted for truth and exactness and not for the purpose of 
expressly repealing laws which would otherwise be in force, and 
henee that the remaining clause, “nor contrary to the Constitu- 
tion of the United States” was probably inserted for the same 
purpose, and that this view was further supported by the fact 
that Congress could not have intended to extend the Constitu- 
tion, or have supposed that it became of itself applicable here in 
its fullness immediately, for it must have known the precedents 
to the contrary in United States history, and it itself in this very 
Resolution expressly cohtinued in force the Hawaiian customs 
laws, notwithstanding the provision of the Constitution that “all 
duties, imposts and excises shall be uniform throughout the 
United States.” In the second Edwards case, in further support 
of our former view as to the general intention of Congress as 
shown by the Joint Resolution, we quoted (at page 51) the fol- 
lowing among other passages from opinions of the then Attor- 
ney-General of the United States: “The resolution is replete 
with indications that temporarily the relations of the two coun- 
tries are to continue practically unchanged. Even some of Ha- 
waii’s relations with other countries are so to continue; its gov- 
ernment is still to exist and collect its revenues; its laws are to 
remain in force, however at variance with our laws, and the 
powers—civil, judicial and military—exercised by its officers are 
still to be exercised. It is, moreover, plainly apparent that Con- 
gress regards the establishment of an American government for 
and the extension of American laws to the islands as matters to 
be attended to in the future upon a consideration of the wide 
separation of the two countries in locality and character.” 
Turning now to the Insular Cases, we find nothing in the 
opinions of the majority that weakens the effect of the foregoing 
reasoning. On the contrary there are many passages that seem 
to confirm it. We shall not take the time or space to enumerate 
or quote them. One illustration will, however, be given. The 
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Foraker Act provided that all officials authorized by that act 
should “take an oath to support the Constitution of the United 
States.” From this it might be urged that Congress intended to 
extend the Constitution to Porto Rico—an inference, by the 
way, drawn by the majority of the court in the second Edwards 
case from the fact that officers in Hawaii were required (by the 
President, not by the Joint Resolution) to take such an oath— 
for how, it might be asked, could one take an oath to support the 
Constitution and then proceed to act contrary to its provisions? 
The answer is, that, as we reasoned in the first Edwards case, 
some of the provisions of the Constitution might be applicable 
even during the transition period and therefore an oath could 
properly be taken to support the Constitution in so far as it was 
in force ew proprio vigore, just as Hawaiian “municipal legisla- 
tion” would properly be excepted when “contrary to the Consti- 
tution of the United States” in so far as the Constitution was ap- 
plicable here of itself, without necessarily making it applicable 
as a whole. As Mr. Justice White said in Downes v. Bidwell 
(at page 807): “The fact that the act directs the officers to 
swear to support the Constitution does not militate against this 
view, for, as I have conceded, whether the island be incorporated 
or not, the applicable provisions of the Constitution are there in 
force.” 

Now let us consider the Insular Cases in regard to the con- 
struction of the Joint Resolution witbout reference to particular 
reasons advanced by us. 

First, in Crossman v. United States, which was a case direct- 
ly relating to Hawaii, the court placed Hawaii during the period 
in question in the same category with Porto Rico, and, as we 
have seen in the cases relating to Porto Rico, it held that the 
Constitution had not become fully applicable there. 

Secondly, in the cases relating to Porto Rico we find refer- 
ences to Hawaii pointing in the same direction. For instance, 
Mr. Justice Brown, in Downes v. Bidwell, (at page 775) after 
reviewing the cases of Louisiana and Florida with reference to 
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their transition periods, spoke of Hawaii in much the same way, 
as follows: 

“So, too, in the act annexing the Republic of Hawaii, there 
was a provision continuing in effect the customs relations of the 
Hawaiian Islands with the United States and other countries, 
the effect of which was to compel the collection in those islands 
of a duty upon certain articles, whether coming from the United 
States or other countries, much greater than the duty provided 
by the general tariff law then in force. This was a discrimina- 
tion against the Hawaiian ports wholly inconsistent with the 
revenue clauses of the Constitution, if such clauses were there 
operative.” 

Mr. Justice White also, speaking for Mr. Justice Shiras and 
Mr. Justice McKenna as well as for himself, in the same case 
apparently took the view that Hawaii did not become incorporat- 
ed as a part of the United States until the Organic Act took ef- 
fect. He said (at page 794): “By joint resolution of Congress 
the Hawaiian Islands came under the sovereignty of the United 
States in 1898; and on April 30, 1900, an act for the govern- 
ment of Hawaii was approved by which the Hawaijan Islands 
were given the status of an incorporated territory.” 

Thirdly, the majority of the court in the Insular Cases held 
that even the Foraker Act did not incorporate Porto Rico as an 
integral part of the United States, comprehensive though that 
act was. That act, besides providing a tariff, estdblished a gov- 
ernment for Porto Rico, and a body politic to be called “The 
People of Porto Rico,” with executive, legislative and judicial 
departments. It provided for a governor, secretary, attorney- 
general, treasurer, auditor, commissioner of the interior and com- 
missioner of education, to be appointed by the President of the 
United States by and with the advice and consent of the Senate. 
It provided for a legislature to consist of an executive council 
and house of delegates, and provided for elections. It provided 
a judiciary much like that in Hawaii, consisting of the courts of 
Porto Rico and the District Court of the United States, and 
made provision for appeals and writs of error to the Supreme 
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Court of the United States “as from the supreme courts of the 
Territories,” and that “such writs of error and appeal shall be 
allowed in all cases where the Constitution of the United States, 
or a treaty thereof or an act of Congress is brought in question 
and the right claimed thereunder is denied.” It provided that 
judicial process should run in the name of “United States of 
America, ss: the President of the United States,” and that all 
officials authorized by the act should “take an oath to support 
the Constitution of the United States.” It provided for the sub- 
stitution of coins of the United States for those of Porto Rico, 
and for the nationalization of Porto Rican vessels, and that the 
statutory laws of the United States, not locally inapplicable, 
should, with certain exceptions, have the same force and effect 
in Porto Rico as in the United States. And yet the court held 
that Porto Rico had not been incorporated as a part of the 
United States so as to make the Constitution fully applieable to 
that island. How much more then would it seem that Hawaii 
did not become so incorporated by the Joint Resolution of an- 
nexation. 

A further ground for believing that Congress did not intend 
to fully extend the Constitution here or fully incorporate these 
islands as an integral part of the United States, is the construc- 
tion put upon that Resolution by Congress itself as shown by the 
Organic Act of April 30,1900. It was then and not until then 
that Congress felt itself in a position to determine the status cf 
Hawaii. It was not until then that Congress provided a govern- 
ment for these islands; that it determined the status of their peo- 
ple (Sec. 4); and that it declared, in its usual way of expressing 
such an intention, that the Constitution and laws of the United 
States not locally inapplicable should, with certain exceptions, 
have the same force and effect in those islands as elsewhere in 
the United States (Sec. 5). It then declared that, “No person 
shall be convicted in any criminal case except by unanimous ver- 
dict of the jury,” and made some provisions for grand juries 
(Sec. 83) as if indictments by grand juries and unanimity of ver- 
dicts by petty juries had not previously been required. 
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It is well known that criminals were recently, and we believe 
still are prosecuted in both Porto Rico (See Hx parte Baez, 177 
U. S. 378) and the Philippines without indictments by grand 
juries or trials by petty juries. If we remember rightly the 
President in his directions to the Philippine Commission omitted 
reference to these matters though he enjoined the recognition of 
what we have referred to above as the fundamental rights. 

The order appealed from is reversed and the prisoner remand- 
ed to custody. 

Geo. A. Davis and F. M. Brooks for the petitioner. 

Attorney-General E. P. Dole for the respondent, 


DISSENTING OPINION OF GALBRAITH, J. 


The proceedings in these “crown cases” or habeas corpus 
appeals have been most extraordinary and, as it seems to me, 
wanting in some of the necessary elements to entitle them to be 
called “legal proceedings.” i 

When the special term of the Supreme Court convened on 
the 12th instant there was on the printed calendar six habeas 
corpus cases. Four of these were attempted appeals by the 
Attorney-General from the orders of the Judge of the First 
Circuit Court discharging the petitioners. The court ordered 
that the habeas corpus cases be taken up first. That of Osaki 
Mankichi was the first in order and the entry on the clerk’s 
minutes was made in that case. The clerk’s minutes also shows 
that counsel agreed to submit the other four cases with this 
one, the same question being involved in each case. The five 
cases were argued and submitted as one case. After the hearing 
the attorneys resisting the appeals filed an exception to one of 
the Justices of this court taking further part in the determina- 
tion of the questions raised, alleging disqualification under the 
provisions of Section 84 of the Organic Act, said Justice as 
Circuit Judge having signed the indictment, presided at the 
trial and sentenced three of the petitioners to the imprisonment 
from which they obtained release by the writs of habeas corpus 
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sought to be reviewed in these proceedings. The majority have 
decided that this member of the court is not disqualified but in- 
stead of rendering the decision in the cases as argued and submit- 
ted have proceeded to divide the cases separating that of Ah Oi, 
at whose trial the Justice did not preside, and rendered the 
opinion in that case to be followed as a precedent in the other 
cases and to be filed, of course, “on the same day.” When 
it is remembered that the identical question is raised in the 
cases in which the Justice sat as Circuit Judge and passed judg- 
ment as the one in which his associate entered judgment does 
any good reason appear for this shuffling and separating the 
cases? To ask this question is to answer it. As an acrobatic 
performance such proceedings might command my admiration 
but as the studied act of an appellate court in cases involving 
life and liberty I am compelled to enter an earnest protest 
against it. 

Was the objection to the qualification of the Justice well 
taken? To me it does not seem a debatable question. Circuit 
Judge Gear decided that Circuit Judge Perry committed an 
error of law in sentencing persons accused of infamous crimes 
to years of imprisonment without an indictment by a grand 
jury and on the minority verdict of a petty jury. The Attorney- 
General affirms that Judge Gear was wrong and that Judge 
Perry was right and attempts to bring the cases before this court 
with the object of having this court decide that Judge Gear 
was wrong and Judge Perry was right. Now can Mr. Justice 
Perry approach the consideration of the question with the im- 
partial and unbiased mind that the law requires and the peti- 
tioners have a right to cemand of a judge? The majority of 
the court have answered this question in the affirmative. I 
think they are wrong. To call the cases civil proceedings and 
to say that they are not the same cases in which Judge Perry 
rendered judgment does not change the issue or befog the ques- 
tion. “No judge shall sit on an appeal, or new trial, in any 
case, in which he may have given a previous judgment,” is the 
language of the Organic Act. It is the “previous judgment” 
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rendered by Circuit Judge Perry that is affirmed by the 
majority opinion. 

Aside from this positive provision of the Organic Act the 
Justice would be disqualified under the general principles of 
the law, “No man shall be a judge in his own cause” is a maxim 
that is ancient in use and of universal application in Anglo- 
Saxon communities. ‘There is also a maxim of law regarding 
judicial action which may have an important bearing upon the 
constitutional validity of judgments in some cases. No one 
ought to be a judge in his own cause; and so inflexible and so 
manifestly just is this rule, that Lord Coke has laid it down 
that “even an act of parliament made against natural equity, 
as to make a man a judge in his own case, is void in itself, for 
jura naturae sunt immutabilia, and they are leges legum.” 

“This maxim applies in all cases where judicial functions 
are to be exercised, and excludes all who are interested, how- 
ever remotely, from taking part in their exercise. It is not left 
to the discretion of the judge, or to his sense of decency, to 
decide whether he shall act or not; all his powers are subject 
to this absolute limitation; and when his own rights are in ques- 
tion, he has no authority to determine the cause.” Cooley, 
Const. Lim., p. 506. Again the same distinguished author 
says, “The judge acting in such a case is not simply proceeding 
irregularly, but he is acting without jurisdiction. And if one 
of the judges constituting a court is disqualified on this ground, 
the judgment will be void, even though the proper number 
may have concurred in the result, not reckoning the interested 
party.” Id. p. 509. 

Mr. Justice Bell speaking for the Supreme Court of New 
Hampshire said, “The most perfect integrity that can be in 
judges is no hindrance why the parties, who have causes de- 
pending before them, may not challenge them, or except against 
them, and why they ought not of their own accord to abstain 
from hearing causes in which they may have some interest, or 
where there may be some just ground for suspecting them, and 
they themselves are obliged to declare the causes which may 


render them suspected, if the parties are ignorant of them.” 
Moses v. Julian, 45 N. H. p. 52. 
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Has the Territory the right to appeal from the order of the 
circuit judge discharging the petitioner? The majority opinion 
says: “Some courts hold that an appeal or writ of error lies in 
cases of this kind under a general statute, others that cases of 
this kind must be expressly mentioned.” I submit that the 
courts that hold that appeals may be taken in habeas corpus 
cases under a general statute may be counted upon the fingers 
of one hand and that the overwhelming weight of authority 
is squarely against such holding. The general rule is thus 
stated. “A judgment on habeas corpus proceedings, either dis- 
charging the prisoner or remanding him, cannot be reviewed on 
appeal or writ of error unless authorized by statute.” Church 
on Habeas Corpus (2nd ed.) Sec. 586a. The fact admitted in 
the opinion that “statutes have been enacted in England, 
Canada, most of the states and by the Congress of the United 
States allowing appeals in habeas corpus cases,” is a confirma- 
tion of the correctness of the above rule and an absolute refuta- 
tion of the claim that an appeal can be taken in such cases under 
a statute allowing appeals generally and that an appeal in such 
cases can be taken under Sec. 1433 Civil Laws. 

The citations of cases from the United States Supreme Court 
can scarcely be in point on the issues presented in the cases at 
bar. The language of the statute permitting appeals to the 
United States Circuit Court is as follows: “From the final deci- 
sion of any court, justice, or judge inferior to the Circuit Court, 
upon an application for a writ of habeas corpus or upon such 
writ when issued, an appeal may be taken to the Circuit Court 
for the district in which the cause is heard: * * * (Sec. 
763 U. S. Revised Statutes.) Section 764 provides for an appeal 
from the final decision of the Circuit Court to the Supreme 
Court of the United States in certain cases and the following 
section provides for the disposition of the prisoner pending 
appeal and the method “for sending up to the appellate 
tribunal a transcript of the petition, writ of habeas corpus, re- 
turn thereto, and other proceedings. 
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The majority find that section 1145 Civil Laws and section 
1433 Civil Laws construed together give the right to appeal 
in habeas corpus cases in this Territory. Section 1145 reads in 
part “The judges of the several Circuit Courts shall have power 
in Chambers within their respective jurisdictions, but subject to 
appeal to the Circuit and Supreme Courts according to law, as 
follows:” Then follows twelve subdivisions enumerating sub- 
jects over which Circuit judges may take jurisdiction at Cham- 
bers. The eighth subdivision is “To issue writs of habeas 
corpus according to law.” From the use of the phrase “subject 
to appeal to the Circuit and Supreme Courts” in said section it 
might be inferred that the legislature intended to provide for 
appeals in habeas corpus cases but I insist that the mere expres- 
sion of an intention to do a thing is not doing the thing. The 
legislature is presumed to have known that at the time section 
1145 was enacted that what is now published as chapter 105 
Civil Laws was a part of the law of the Islands: that this 
chapter is composed of thirty-five sections all relating to habeas 
corpus and that not one word is found therein expressive of an 
intention or purpose that appeals were allowable in such cases. 
With these lights before it the legislature made no specific pro- 
vision for appeals in habeas corpus cases. No provision was 
made for the disposition of the prisoner pending the appeal in 
cases where he was discharged by the Circuit Judge. No pro- 
vision was made for bringing the record before the appellate 
court. So it seems that the majority really have only section 
1433 allowing appeals generally on which to base the conclusion 
that appeals lie in these cases. This is not sufficient. 

As to the practice in this jurisdiction giving the right to 
appeal I do not think the claim well founded. The citation of 
the cases from the earlier Hawaiian reports do not tend to 
substantiate this claim for the reason that during a part of the 
“sixty years of the judicial history of these islands” appeals in 
habeas corpus cases were allowed by statute and in neither of 
the two cases cited from the later reports was the question 
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raised and under the established rules of practice the court was 
not expected to raise the question of its own motion so no in- 
ference can be drawn from these cases. We do not know what 
the decision would have been had the question been raised. 
During the reign of Kamehameha III an act was passed creating 
“The National Courts of Record.” Section 4 of Article 1 of 
said act gives to the Circuit Courts power “to grant writs of 
habeas corpus.” Section 6 of Article 11 of the act reads in 
part as follows: “The Superior Court shall have full appellate 
jurisdiction, subject to the review and reversal of the Supreme 
Court, of all matters and controversies, civil, criminal or mixed, 
equitable or legal, public or private, from any inferior court, 
for causes of exception assigned, or when no exception has been 
assigned; or upon writs of error, certiorari, or habeas corpus 
allowed by either of the justices of the said Superior Court, 
upon subsequent assignment of error, or causes shown at Cham- 
bers.” * * * “Any of said suits, actions or controversies 
so cognizable before the Superior Court, whether entered 
originally or on appeal as aforesaid, may be carried to the 
Supreme Court of judicature created by the constitution and 
hereinafter methodized.” (Hawatian Laws 1845 to 1856; Act 
III.) 

How long this: practice continued I am not advised nor do I 
know whether the legislature discovered that it was not a satis- 
factory practice to permit appeals from decisions of circuit 
judges in favor of personal liberty and repealed the statute. 
But it seems to me that it is discrediting the wisdom of the early 
patriots of the country to hold that an appeal now lies under a 
general statute when the early law givers thought it necessary 
to specifically mention habeas corpus in order to give an appeal. 

Again the majority hold that there is no exception con- 
templated in section 1433; that appeals lic in all cases from final 
decisions, ete., of circuit judges. A decision of a circuit judge 
at chambers adjudging a person guilty of contempt is a final 
decision. The Supreme Court of the Republic in 1898, after 
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this statute, (section 1433) was in force, said, “We have no 
statute authorizing an appeal in matters of contempt.” (Jn re 
Davis, 11 Haw. 598.) This is one exception and one final deci- 
sion from which no appeal would lie under this section. The 
effect of the majority opinion is to overrule this decision. 

It seems that the majority over-looked an important provision 
in section 1434 which provides that “every such appeal shall 
be taken on the record.” So admitting that an appeal will lie 
in these cases it must be taken in such a manner as to bring 
the record before this Court for review. Where is the record 
in these cases? The decision of this Court on an appeal case 
to be binding must be based upon a record. There is no record 
in this case unless we call the briefs and exceptions to the quali- 
fication to one of the justices a record. So far as my experience 
goes this Court has been rather exacting in requiring the record 
in appeal cases to be brought properly before it. Only recently 
the Court constituted of the present majority and “a member of 
the Bar” said relative to a deed that had been incorporated into 
the body of a bill of exceptions, allowed and certified by the 
Circuit Judge, “This deed has not been made a part of the bill 
of exceptions or of the record in this Court, and therefore can- 
not be considered by us on the exceptions. (Keliiilihume v. 
Vierra, ante 29-380.) Are we now going to relax the rule 
and say to any enthusiastic counsel that may be displeased with 
the decision of the Circuit Judge that he can grab up the records 
of the Circuit Court and bear them into this and we will con- 
sider them as a “record on appeal”? 

I have seen the files of the Circuit Court in these cases. Not 
one of them bears the file mark of the Supreme Court or have 
been properly brought into this Court or are a part of the 
records of this Court. This, however, seems to be no obstacle 
to the majority rendering judgment and proceeding as though 
the cases were properly in this Court. This is one illustration 
of the many embarrassments that may result from the Court’s 
interpretation of this statute on appeals. 

What disposition is to be made of the prisoner pending appeal 
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where the Circuit Judge orders his discharge? It may not be 
convenient to call a special session of the Supreme Court every 
time the Circuit Judge discharges a prisoner that the Attorney- 
General thinks ought to be remanded. Long months may in- 
tervene between the discharge and the hearing on appeal, and it 
may happen in some cases that the appellate court might sustain 
the Circuit Judge,—is the prisoner to remain in jail pending the 
appeal? 

Then again, are we to countenance and approve the practice 
adopted by the Attorney-General, in these cases, of re-arresting 
the prisoners after their discharge and holding them in confine- 
ment until his appeal is decided? If so, it seems that the writ 
of habeas corpus had better be “repealed” altogether. Under 
such practice “the great writ of liberty,” in this jurisdiction, is 
a “false alarm.” 

I am thoroughly convinced that the majority have no power 
to render a valid judgment in this case for the reasons given, 
to wit, (1) that one of the majority is disqualified; (2) that no 
appeal lies in habeas corpus cases; (3) that there is no record 
before the court on which a valid judgment can be based. 
Holding this view I can scarcely treat the majority opinion as a 
decision of the court but considered as a well written dissertation 
on an interesting question of law I will say that I have an 
absolute answer to every argument therein advanced, that is, I 
am of a different opinion. The reasons for this opinion are fully 
set out in the opinion of the court in the case of Ha parte 
Edwards, ante, pp. 32 to 49, and it will be unnecessary to 
reiterate them here. 

I am not unmindful of the fact that in forming this opinion 
it was necessary to reach another conclusion involved in the 
determination, that is, that those who were responsible for the 
administration of the law in these islands between July 7th, 
1898, and June 14, 1900, committed grave errors in charging, 
trying and convicting persons accused of infamous crimes in a 
manner unknown to the Constitution and laws of the United 
States. I am willing to concede to them an honest purpose and 
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unanimity of belief. The majority say, “The view that the Con- 
stitution did not extend here in all its fullness whatever might 
be true of some of its provisions, seems to have had the sup- 
port of two former members and two present members of the 
court and of a former Circuit Judge and one member of the 
bar, and to some extent at least of two other members of the 
bar, sitting as substitutes, while the contrary view has had the 
support of but one member of the court and of one Circuit 
Judge sitting as a substitute.” I insist, however, that if the 
question is to be determined by a “show of hands” that the cir- 
cle ought, in all fairness, to be extended beyond the limits pre- 
scribed by the majority. 

The majority base the conclusion in this case on the “views 
adopted in the Peacock case and the first Edwards case,’ and 
the claim is made that these views are supported to a “remark- 
able degree” by the recent decisions of the United States 
Supreme Court in the “Insular Cases.” It is pleasant to note 
the cheerfulness produced by this discovery, but I am inclined 
to the belief that the claim is not well founded and that the 
enthusiasm of the majority to find confirmation of “the reason- 
ing in the Peacock case” prevented the exercise of the powers 
of discrimination displayed on other occasions and on other 
subjects. 

The reasoning in the Peacock case is based principally on 
the case of Fleming v. Page, 19 How. (U. S.) 603, and this 
case the Supreme Court of the United States say was “prac- 
tically overruled” by Cross v. Harrison, 16 How. 164. 


“From this resume of the decisions of this court,” says Mr. 
Justice Brown, “the instructions of the executive departments 
and the above Act of Congress, it is evident that from 1803, 
the date of Mr. Gallatin’s letter, to the present time, there is 
not a shred of authority, except the dictum in Fleming v. Page 
(practically overruled in Cross v. Harrison), for holding that 
a district ceded to and in the possession of the United States 
remains for any purpose a foreign country.” De Lima v. Bid- 
well, 21 Sup. Ct. Rep. 752. 
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Again, the author of the majority opinion in this case in 
closing the dissenting opinion in the second Hdwards case, said, 
“Since the foregoing was written, the text of the decision in 
Goetze v. United States, 103 Fed. Rep. 72, has been received. 
It is strongly confirmatory of the above reasoning and the rea- 
soning in the Peacock case above referred to.” Ante, 76. This 
Goetze case was decided by the United States Circuit Court for 
the Southern District of the State of New York. An appeal 
was taken from this decision to the United States Supreme 
Court. The Goetze case was one of the “Insular Cases” recently 
decided. What did the United States Supreme Court do with 
this case that was so “strongly confirmatory of the reasoning 
in the Peacock case?’ Reversed it. (21 Sup. Ct. Rep. 748.) 

With Fleming v. Page overruled and Goetze v. United States 
reversed, it seems that the “reasoning in the Peacock case” re- 
mains with us little less than a disembodied shadow, thin sub- 
stance on which to hang the decision in the case at bar. 

The decision in the De Lima case settled one question 
squarely, that is, that when possession was delivered under the 
Newlands resolution the Hawaiian Islands became domestic ter- 
ritory of the United States and was not a foreign country for 
any purpose. The theory of “inchoate or partial annexation” 
finds no support in that decision. The question raised in the 
case was whether the island of Porto Rico after the ratification 
of the treaty of cession was “foreign country” in the meaning 
of the Dingley tariff law authorizing the collection of customs 
duties on goods imported from a “foreign country.” The court 
said that when the island ceased to be foreign it became domestic 
and it ceased to be foreign immediately on the exchange of 
ratifications of the treaty of cession and the delivery of posses- 
sion thereunder. In the Bidwell case the question was whether 
or not after the passage of the Foraker Act, providing for a 
temporary government for the island it then became a part of 
the “United States” within the provision of the Constitution 
requiring all “duties,” ete., to be uniform throughout the United 
States. The court held that the island was “a territory appur- 
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tenant and belonging to the United States, but not a part of the 
United States within the revenue clauses of the Constitution.” 

The reasoning by which the court arrived at the conclusion 
and judgment announced in those cases is interesting and in- 
structive, and the individual opinions of the judges are replete 
with learning but the important fact must not be lost sight of, 
that all of the questions raised and passed upon in those cases 
related to the revenue clauses of the Constitution—questions 
that affected property only. That no question was raised rela- 
tive to the fundamental safeguards to life and liberty contained 
in the 5th and 6th Amendments. These last are of a different 
character and cannot be considered with the former unless life 
and liberty are placed on a commercial basis, This cannot be 
done under the Constitution and laws of the United States. 
This is a distinction that the court failed to make in the first 
Edwards case, a case involving liberty, where the decision was 
based on the “reasoning in the Peacock case,” a case involving 
a commercial question pure and simple. 

Judge Brannon of the Supreme Court of West Virginia says, 
“Strictly speaking, we can assign no limit otherwise to the 
power of Congress over the territories except that found in 
the Fifth and Sixth Amendments, but they bear sway wherever 
the flag waves over territory within the civil jurisdiction of 
the United States. Those amendments tie the hands of Con- 
gress wherever it makes laws for civil government (the italics 
are mine). Justice Brewer so declared. The Constitution 
stretched over these islands the moment they became territory 
of the nation to give them freedom, just as the Thirteenth 
Amendment abolished slavery at once in Alaska, as held in 
In re Sah Quah (81 Fed. Rep. 327). The proclamations of 
President McKinley have declared and admitted these prin- 
ciples of free government as the right of Filipinos and Porto 
Ricans. He so directed the military commander and the com- 
missioners sent to the Philippine Islands. So this governmental 
action concedes this doctrine.” Brannon, Fourteenth Amend- 
ment, pp. 36 and 37, 
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The discussion of the question whether the Constitution came 
to these islands ex proprio vigore with the acceptance of the 
cession to the United States, or by the express terms of the 
Newlands resolution, or whether it came in whole or in part 
only, may be interesting and profitable but is not altogether 
pertinent to the issue presented. The question ought to be 
determined by the language of the Resolution independent of 
the fact whether the Constitution came or remained at home. 

By the terms of the resolution certain municipal legislation 
of the Hawaiian Islands “not inconsistent with the Constitution 
of the United States” was continued in force until such time as 
the Congress of the United States should otherwise determine. 
Congress must have had some purpose in placing this phrase in 
the resolution. It is possible that it was inserted out of abund- 
ance of caution. It is possible that the representation had been 
made to Congress that the government of the Hawaiian Islands 
was “the best on earth;” that American civilization was firmly 
established here and that the laws and institutions were modeled 
after American laws and institutions. It is possible that these 
representations were believed and relied on by the author of the 
resolution or the committee that reported it but out of abundant 
caution te avoid any possibility of continuing in force any of 
the Hawaiian laws that were “contrary to the Constitution of 
the United States,” if there were any, this phrase was inserted. 
This it seems was the clear purpose and intent of Congress. If 
this interpretation is correct it follows that any laws of the Ha- 
waiian Islands that were contrary to the Constitution of the 
United States were annulled and abrogated by the resolution no 
matter whether the Constitution was here or elsewhere. It 
seems to be conceded that the provision of the Hawaiian law 
authorized the Circuit Judges to perform the functions of a 
grand jury and for nine jurors to return a verdict are now con- 
trary to the Constitution. If these laws are now contrary to 
the Constitution they were so on July 7th, 1898, and were 
abrogated and annulled by the resolution. The Constitution 
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has not changed. It is the same now as on the 7th day of July, 
1898. 

The argument advanced at the hearing that it cost “a great 
deal of money” to convict these petitioners and that to hold 
their conviction illegal would mean a general jail delivery is 
unworthy of serious consideration. If they were illegally con- 
victed they are entitled to their freedom and those who were 
responsible for the error ought to bear the burden. It was 
pointed out how such results could have been avoided in Ha 
parte Edwards, (see ante, pp. 47 and 48). 

It is common knowledge that the provision of Sec. 83 of the 
Organic Act, authorizing “Grand Juries to be drawn in the man- 
ner provided by Hawaiian statutes for drawing petty juries” 
cannot be and has not been enforced for the reason that when 
the parts of the Hawaiian statutes providing for drawing petty 
juries annulled by the Organic Act were stricken out not enough 
remained to provide a method for drawing a jury of any kind 
and that since June 14th, 1900, grand and petty juries have 
been drawn under the common law powers of the Circuit 
Courts and in the manner provided by the common law. The 
prison is being filled with convicts indicted and convicted by 
juries drawn in this manner and no question as to its legality 
has been raised. The Circuit Courts during the time these peti- 
tioners were convicted had the same powers in this respect that 
the Circuit Courts have exercised since June 14th, 1900. 

The “appeals” should be dismissed and the decision of the 
Circuit Judge affirmed. 
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Ex parte OSAKI MANKICHI. 
Ex parte GOTO HAYZO. 

Ex parte IHARA ICHIGORO. 
Ex parte YAMANE NENCHIRO. 


ÅPPEALS FROM Circuit Junar, First C1rcuit. 
Supmirrep Aveust 12, 1901. Decipep Aveust 26, 1901. 


Frear, O.J., GALBRAITH anp Perry, JJ. 


A Justice of the Supreme Court is not disqualified from sitting on an 
appeal in a habeas corpus case brought to obtain the release of a 
prisoner under a sentence of imprisonment previously pronounced 
by such Justice when a Circuit Judge in a criminal case. The pro- 
vision in Section 84 of the Organic Act that, “No judge shall sit on 
an appeal, or Dew trial, in any case in which he may have given 4 
previous judgment,” does not apply to such a case. 

During the period between the annexation of these islands to the 
United States and the establishment of Territorial government 
here, persons accused of crime could lawfully be prosecuted witk- 
out the intervention of a grand jury and convicted by nine out of 
twelve trial jurors, 


OPINION OF THE COURT BY FREAR, CJ. 


(Galbraith, J., dissenting.) 


These are appeals from orders discharging the petitioners in 
habeas corpus proceedings. 

The prisoners had been indicted, tried, convicted and sen- 
tenced at the May Term, 1899, of the Circuit Court of the First 
Circuit. They were convicted and sentenced as follows: Man- 
kichi, manslaughter in the first degree, nine jurors, imprison- 
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ment for twenty years; Hayzo, rape, nine jurors, imprisonment 
for life; Ichigoro, murder in the first degree, ten jurors, death, 
commuted, we believe, to imprisonment for life; Nenchiro, 
manslaughter in the third degree, ten jurors, imprisonment for 
five years. 

These cases are similar to that of In re Ah Oi, just decided, 
and are controlled by the decision in that case except as to one 
question which will now be considered. 

As remarked in that case, counsel for the petitioners have 
since the hearing, called our attention to the fact that Mr. Jus- 
tice Perry, now a member of this court, was the Circuit Judge 
who found the indictments, presided at the trials and pro- 
nounced the sentences in the criminal cases under the sentences 
in which the petitioners were held, and suggested that he is 
disqualified from sitting on these appeals in the habeas corpus 
cases by reason of the provision in Section 84 of the Organic 
Act that, “No judge shall sit on an appeal, or new trial, in any 
case, in which he may have given a previous judgment.” This 
provision with many others in the Organic Act was taken from 
the Constitution of the Republic of Hawaii. 

Of course, these hearings are not new trials in the criminal 
eases in which the petitioners were convicted. It is equally true 
that they are not appeals in those cases. They are appeals in 
habeas corpus cases, which were heard by a different Circuit 
Judge. The habeas corpus cases when before the Circuit Judge 
were not new trials or appeals in the criminal cases. That Judge 
could not grant new trials in those particular cases or entertain 
appeals in any case of that character. Much less are the appeals 
in this Court in the habeas corpus cases, appeals in those criminal 
cases. Not only are these different cases, but they are different 
in kind. They are civil cases to enforce the civil right of per- 
sonal liberty. The others were criminal cases to inquire into 
alleged criminal acts. As the Supreme Court of the United 
States said, per Mr. Chief Justice Waite, in Ea parte Tom 
Tong, 108 U. 8. 556, “The writ of habeas corpus is the remedy 
which the law gives for the enforcement of the civil right of 
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personal liberty. Resort to it sometimes becomes necessary, 
because of what is done to enforce laws for the punishment of 
crimes, but the judicial proceeding under it is not to enquire 
into the criminal act which is complained of, but into the right 
to tiberty notwithstanding the act. Proceedings to enforce civil 
rights are civil proceedings, and proceedings for the punish- 
ment of crimes are criminal proceedings. In the present case 
the petitioner is held under criminal process. The prosecution 
against him is a criminal prosecution, but the writ of habeas 
corpus which he has obtained is not a proceeding in that prosecu- 
tion. On the contrary, it is a new suit brought by him to en- 
force a civil right, which he claims, as against those who are 
holding him in custody, under the criminal process. If he fails 
to establish his right to his liberty, he may be detained for 
trial for the offence; but if he succeeds he must be discharged 
from custody. The proceeding is one instituted by himself for 
his liberty, not by the government to punish him for his crime. 
This petitioner claims that the Constitution and a treaty of the 
United States give him the right to his liberty, notwithstanding 
the charge that has been made against him, and he has obtained 
judicial process to enforce that right. Such a proceedings on his 
part is, in our opinion, a civil proceeding, notwithstanding his 
object is, by means of it, to get released from custody under a 
criminal prosecution.” See also Kurtz v. Moffit, 115 U. S. 487, 
494; Farnsworth v. Montana, 129 U. S. 104, 118; Cross v. 
Burks, 146 U. S. 82, 88; Henderson v. James, 52 Oh. St. 242. 
So different, indeed, are the two classes of cases that habeas 
corpus lies to liberate one whose imprisonment is unlawful for 
the want of an indictment by a grand jury even when no appeal 
or writ of error lies in a criminal case. Ha parte Wilson, 114 
U. S. 417, 421. 

The provision of Section 84 now invoked applies to only (1) 
an appeal or (2) a new trial in (3) the same case in which the 
judge has given a previous judgment. The appeal before this 
court in each habeas corpus case is one remove farther from 
the criminal case in which Judge Perry sat than the original 
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habeas corpus case before Circuit Judge Gear was. Conse- 
quently if Mr. Justice Perry could not sit on this appeal he 
could not sit in an original habeas corpus case brought to obtain 
the release of a prisoner sentenced by him—which would be 
absurd. If he could not do that it would be because such a 
habeas corpus case would be the same case as, and either an 
appeal or new trial in the criminal case, which also is absurd. 
Who ever heard it advanced that a Judge could not sit in a 
habeas corpus case brought to secure the release of a prisoner 
though sentenced by himself? This was done during the present 
month by the very Circuit Judge from whose decisions these 
appeals are taken. In the case of In re Pahia, now before us 
and about to be decided, it appears that Judge Gear sat in a 
habeas corpus case brought to obtain the release of a person, 
not merely over whose case he had presided, but whom he him- 
self had convicted as well as sentenced. This was of course per- 
fectly proper. It was a different case and neither an appeal 
nor a new trial. 

The maxim that no man shall be a judge in his own cause, of 
course has no application to this case. The question is not 
whether Judge Perry was right or Judge Gear wrong, but 
whether the petitioners are unlawfully held. Judge Perry is 
not a party in these cases. They are not “his own causes.” 
They are the causes of the petitioners. It has been a most com- 
mon occurrence in both England and the United States for 
judges to sit on appeals not only in cases in which questions 
were involved which have previously been passed on by them- 
selves in other cases but also in the very cases in which they 
have previously actually sat and rendered judgments. It is the 
statute, not the maxim, that now prevents a judge from sitting 
on an appeal or new trial in the same case in which he has given 
a previous judgment, but the statute does not go so far as to 
prevent him from sitting on an appeal or new trial in a different 
case though he may have previously sat in a case involving the 
same question of law. If the statute did go so far, the dissent- 
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ing member of this court would himself be disqualified in these 
cases, for he has given a previous judgment in a case the only 
questions raised in which were the very questions involved in 
these cases. 

The appeals are sustained, the orders appealed from reversed, 
and the prisoners remanded to custody. 

Geo. A. Davis and F. M. Brooks for the petitioners. 

Attorney-General E. P. Dole for the respondents. 


DISSENTING OPINION OF GALBRAITH, J. 
{ respectfully dissent. My reasons for so doing are given 


in the dissenting opinion filed in the case of Ah Oi (ante p. 534) 
argued and submitted with the above case. 
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Ba parte FRANK PAHIA. 
ArPEAL FROM Cmoorr Juar, First Crrovir. 
Susmitrep AvevsrT 14, 1901. Dromen Aveust 26, 1901, 


Frear, O.J., Garsrarru and Perey, JJ. 


An appeal lies to the Supreme Court of this Territory from the order 
of a Circuit Judge, in Chambers, dismissing a writ of habeas corpus 
and remanding the petitioner into custody. 

A commitment for an alleged contempt which consists in the dis- 
obedience of an order made without jurisdiction, is vold. Relief 
from restraint under such void commitment may be had on habeas 
corpus. 

The marriage of a female ward under guardianship as a minor, 
terminates the guardianship. i 

A Circuit Judge in Chambers, sitting in probate, at the hearing of a 
guardian’s petition for approval of accounts and discharge, to which 
proceeding A., a third person, is not a party, has no jurisdiction to 
order A, to reconvey to the ward land conveyed to him by her 
after her marriage or to commit A. for contempt for disobedience 
of said order. 


OPINION OF THE COURT BY PERRY, J. 
(Galbraith, J., dissenting.) 


The petitioner herein applied to the Chief Justice of this 
Court in Chambers for a writ of habeas corpus to obtain relief 
from alleged illegal imprisonment. Upon such application, the 
writ was issued, returnable before a Judge of the Circuit Court 
of the First Judicial Circuit, in Chambers. After hearing, said 
Judge made an order dismissing the writ and remanding the 
petitioner into custody. From that order the case comes to 
this Court on appeal. 
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Two questions are presented for determination, the first of 
which is whether or not, under the law in this Territory, any 
appeal lies to this Court from an order of a Circuit Judge in 
Chambers dismissing a writ of habeas corpus and remanding 
the prisoner into custody. In the case entitled In re Ah Oi, 
just decided by this Court, 18 Haw. 534, in which case the peti- 
tioner had been ordered discharged from custody by the Judge 
whose decision was appealed from, we held that under our stat- 
utes an appeal does lie in such proceedings. In our opinion, it 
is equally clear that an appeal lies in the case at bar. Our stat- 
utes conferring the right of appeal contain no provision limiting 
such right to either the petitioner or the respondent. 

(2) Is the restraint illegal? The undisputed facts, briefly, 
are these: In April, 1897, one J. H. Kamio was duly appointed 
guardian of Puhipaka Malama (w), a minor. On June 21, 
1901, Kamio filed before a Judge of the Circuit Court of the 
First Circuit sitting in Probate, a petition, wherein he alleged 
that the ward had married at the time named, and prayed for an 
examination and approval of his final accounts therewith pre- 
sented and for a discharge from all further liability as guardian. 
During the hearing had on that petition, evidence was adduced 
tending to show that F. Pahia, the present applicant, had on 
February 11, 1901, taken a deed from Puhipaka Malama of a 


certain parcel of land owned by her and situate in Koolau- 
poko, Oahu. Thereupon counsel for Kamio orally moved that 


the court order the appearance of Pahia at a time named and 
in reply the court ordered a subpoena to issue commanding 
Pahia to appear on the date suggested. In pursuance, appar- 
ently, of this order, a subpoena was issued and served, entitled, 
“Tn the Circuit Court of the First Circuit, Territory of Hawaii, 
At Chambers, In Probate,” reading, after the formal parts, as 
follows: “You are commanded to subpoena Frank Pahia and 
the said Frank Pahia is hereby ordered and commanded to bring 
with him and produce to His Honor Geo. D. Gear sitting in 
Chambers and exercising jurisdiction in Probate a certain deed 
of the Real Estate of Puhipaka Malama, a ward under guardian- 
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ship by a Decree of a Judge of the Circuit Court whereby the 
said Puhipaka Malama and her husband conveyed the said land 
to you the said Frank Pahia and you the said Frank Pahia are 
ordered and commanded to appear at the Court House in Hono- 
lulu, Island of Oahu, before the Hon. Geo. D. Gear on Satur- 
day the 20th day of July, 1901, at nine o’clock a. m. to testify 
as witness in the above entitled matter,” and containing, fur- 
ther, the following additional clause: “and to show cause why 
you should not be adjudged guilty of contempt in purchasing 
the said property of the said ward.” 

Pahia appeared in compliance with the subpoena, took the 
stand, was sworn as a witness and was examined by counsel for 
Kamio and by the court concerning the conveyance of the land 
by Puhipaka to himself and, at the request of said counsel, pro- 
duced the deed which was then filed by counsel as an exhibit in 
the guardianship case. The consideration for the deed, as ap- 
peared from that instrument and from the evidence thus given 
by Pahia, was four hundred dollars cash and the assumption of 
a mortgage on the land for eighty dollars. The examination 
having been concluded, the following proceedings were had: 

“By the Court. ‘Mr. Pahia, there is now in court the sum 
of four hundred dollars, which is here to be paid to you on 
receipt of a deed. The Court orders you to execute a deed forth- 
with of this property. What do you say about it? Do you 
refuse to do it? 

“(Mr. Pahia here signified his desire to have an interpreter 
which was done.) 

“By the Court. ‘Tell Mr. Pahia the Court now has, paid into 
Court, the sum of four hundred dollars, received from Mr. Pa- 
hia for the same of or from the sale of property of Puhipaka 
Malama while she was under guardianship. That four hundred 
dollars is in Court, and is here awaiting a deed from Mr. Pahia 
of the land which was cdnveyed to him. The Court orders 
him, having taken a conveyance of this property, and knowing 
Puhipaka Malama was under guardianship at the time, and the 
guardianship over her yet continuing, that being so the Court 
orders him to forthwith execute a deed of the property back 
to Puhipaka Malama.’ 

37 
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“By the Interpreter. ‘I have told him that.’ 

“By the Court. ‘A good and sufficient deed vesting in her 
whatever title she had at the time he received the deed from 
her. Ask him what he will do in the matter? Ask him if he 
will refuse to do it? 

“By the Interpreter. ‘He desires to say this: When he 
came up here he came with the view that he was a witness in 
the case and not with the idea that his deed was to be cancelled, 
and had he known this deed was to be cancelled he would have 
prepared himself to bring witnesses to that effect. Therefore, 
he asks the indulgence of the Court to give him two weeks to 
consider.’ 

“By the Court. ‘Tell him the Court will not. He was or- 
dered up here under an order of the Court, asking why he 
should not be punished for contempt of Court, and ordering him 
to show cause this morning why he should not be punished for 
contempt of Court in having taken a deed of this property from 
the ward, knowing she was under guardianship. Ask him what 
he has to say as to why he should not be punished for contempt 
of Court.’ 

“By the Interpreter. ‘He further states he is quite prepared 
to bring witnesses to show to this Court that this deed made 
to him was a perfect and good deed.’ 

“By the Court. ‘Docs he refuse to execute a deed? 

“By the Interpreter. ‘He thinks he ought to refuse because 
he was perfectly ignorant when he came here of the purpose.’ ” 

The Court thereupon declared Pahia guilty of contempt in 
refusing to obey the order to reconvey and sentenced him to be 
imprisoned until he should comply with said order; and a mit- 
timus was accordingly issued, bv order of the Circuit Judge, sit- 
ting in Probate, in Chambers. 

It is clear that if the order to reconvey is void for lack of 
jwisdietion on the part of the Court making it, the sentence 
based on such void order is itself void also and relief from such 
sentence, if of imprisonment, may be obtained on habeas corpus. 
Disobedience of such an order is not a contempt, for the matter 
in such event, stands as though no order had been made. See 
Church on Habeas Corpus, 2nd Ed., p. 461; 15 A. & FE. 
Encycl. Law, 2nd Ed., 178; Er parte Fiske, 113 U. S. 726; 
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Ex parte Rowland, 104 U. S. 604, 612; In re Sawyer, 124 
U. S. 201, 221, 222; Ea parte Brown, 97 Cal. 83, 85; and 
Ex parte Grace, 12 Ia. 208, 215. It is equally clear that the 
court of which relief is asked may, on habeas corpus, inquire 
into the jurisdiction of the court by which the commitment for 
contempt was made, in respect either to the subject matter or to 
the person, even if such inquiry involves an examination of facts 
outside of, but not inconsistent with, the record. See Ju re 
Mayfield, 141 U. S. 107, 116; In re Cuddy, 131 U. S. 280; 
R. R. c. Weir, 185 Mo. 230, 265; and 15 A. & E. Encycl. Law, 
2nd Ed., 203. ' 

Was the order to reconvey void? The theory upon which it 
is sought to be supported is that the land described in the deed 
was in custodia legis at the time of the conveyance and that it 
was a contempt, punishable summarily, to accept, without leave 
of court and with knowledge of the guardianship, a deed thereof 
from the ward while still under guardianship and thus, as it 
were, to take the property out of the custody of the court. This 
contention cannot be upheld. Whether or not it is a contempt 
for one to accept a deed of land from a minor while still under 
guardianship, we need not say. In the case at bar, the guardian- 
ship had, by operation of law, terminated prior (almost a year) 
to the date of the deed. Section 1975 of the Civil Laws, a por- 
tion of the chapter on “Guardians and Wards,” provides: “The 
marriage of any female who is under guardianship as a minor, 
shall operate as a legal discharge to her guardian; and the 
guardian of any insane person, or spendthrift, may be dis- 
charged by any Judge of Probate, when it shall appear to him, 
on the application of the ward or otherwise, that such guardian- 
ship is no longer necessary.” The language of the first sentence 
is too clear to admit of doubt; it applies in the case at bar. 
Puhipaka was under guardianship as a minor. Her marriage, 
in March, 1900, operated, by force of the statute, as a legal 
discharge to her guardian, and thereafter the court of probate 
retained jurisdiction over him merely for the purpose of com- 
pelling an account and of settling his administration as guardian. 
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See Overton v. Beavers, 19 Ala. 625, cited with approval in 
People v. Seelye, 146 Tl. 212. The ward’s real estate, if it was 
before her marriage, certainly was not thereafter in custedia 
legis. 

The views here expressed concerning the first provision of 
Section 1975 of the Civil Laws are not inconsistent, as claimed, 
with the decision in the matter of The Guardianship of Kalua 
Kapukini, 12 Haw. 22. The ward in that case was under 
guardianship as a spendthrift and not as a minor, and the con- 
clusion there announced that her marriage did not terminate 
the guardianship of her estate was clearly based upon that very 
distinction. The Court said, “This section” (1975) “confines 
its declaration that the marriage of the ward shall operate as a 
legal discharge to her guardian to cases where the ward is under 
guardianship as a minor” (italics in original); and then added, 
giving its reasons for this conclusion, “At the same time the 
marriage of a female ward, even though the reason of the 
guardianship was that she was a spendthrift, of necessity ter- 
minates the guardianship so far as her person is concerned,” i. e., 
even in the absence of a specific statutory provision to that 
effect. As appears above, the guardian of a spendthrift, under 
the same section, “may be discharged by any judge of probate, 
when it shall appear to him that said guardianship is no longer 
necessary.” The Court simply held that there was nothing in 
the marriage relation or in the law in this jurisdiction govern- 
ing the property of married women which would of necessity, 
as in the case of her person, terminate the guardianship of her 
estate. 

At the hearing of Kamio’s petition and accounts the evidence 
was conflicting as to whether or not Puhipaka had reached the 
age of legal majority prior to the date of the deed. On this 
last mentioned question, and on the further questions of {a) 
whether, if the deed was executed during the minority of the 
grantor, it was valid, void or voidable, and (b) whether by rea- 
son of fraud or other attendant cireumstances the deed was in- 
valid, Pahia was entitled to be heard and to have his day in 
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court. He was not heard and when he asked for an opportunity 
to present his defense the request was refused. He was not a 
party to the proceedings then before the court. There were no 
appropriate pleadings, summons or other process which could 
give the court jurisdiction over his person. The mere insertion 
in the subpoena of the above recited order to show cause why 
he should not be adjudged guilty of contempt in purchasing 
the property was insufficient for that purpose. The judgment 
and sentence, moreover, were not for the alleged contempt in 
purchasing the property, but for disobeying the order to recon- 
vey. Nor can Pahia be held to have waived any of these 
irregularities or to have submitted to the jurisdiction by coming 
into court, producing the deed, and undergoing an examination 
on the stand. He did so simply as a witness in answer to the 
subpoena and he could not safely have refused to do so. More- 
over, his statement to the court, made at the time and here- 
inabove quoted, clearly shows an intention not to waive any of 
his rights in the matter. 

Further, the court did not have jurisdiction of the subject 
matter. The issue as to the alleged invalidity of the deed was 
one to be contested by and between the grantor and the grantee 
in proper proceedings in a court of equity and not in the guard- 
ianship proceeding in the court of probate. Title to land was 
involved and that question could not be determined as was 
attempted. 

That proceedings to punish a party for contempt of court are 
not the appropriate proceedings for the trial of an issue of title, 
see Larrabee v. Selby, 52 Cal. 506. “The issue as to such title 
should be tried in an appropriate action, in which the verdict 
of a jury or the findings of the court may be had upon issues 
properly framed for the purpose of definitely determining the- 
question of title.’—Ea parte Hollis, 59 Cal. 405, 413. See, 
also, on this general subject, White v. Gates, 42 O. St. 109,. 
112; Forrest v. Price, 52 N. J. Eq. 16, 23, 24; and Hartman. 
v. Olwera, 51 Cal. 502. 
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In our opinion, the order to reconvey and, therefore, the 
commitment for disobedience of such mandate are void for lack 
of jurisdiction. The appeal is sustained, the order appealed 
from reversed and the petitioner discharged. 

Robertson & Wilder for petitioner. 

G. A. Davis for respondent. 


DISSENTING OPINION OF GALBRAITH, J. 


I respectfully and earnestly dissent from the doctrine an- 
nounced in the foregoing opinion of the majority of the Court. 


WAILUKU SUG. CO. r. HAW. COM. & SUG. CO. 583 


THE WAILUKU SUGAR COMPANY r., THE HAWAII- 
AN COMMERCIAL AND SUGAR COMPANY. 


APPEAL From Creou Junex, First Circu. 
Supmitrep June 18, 1901. Decipen Avceust 26, 1901. 


Frear, C.J., Garprarra anD Perry, JJ. 


A portion of the description of a kuleana in a Land Commission Award 
reads: “Hema 36° Ko, 1.22 Kh. e pili ana me Kahawai” (referring 
to the Iao Stream, Wailuku, Maui). Held, under the circumstances 
of the case as stated in the opinion, that the bed or channel of the 
stream is not included in the land awarded. 


OPINION OF THE COURT BY PERRY, J. 
(Frear, C.J., dissenting.) 


This is a bill in equity for an injunction to restrain the re- 
spondent from digging a tunnel under, through or across certain 
land, situate at Wailuku, Maui, of which the complainant is 
alleged to be the owner. 

It is undisputed in this case that the complainant is the owner 
of the land described in Land Commission Award 3231, Apana 
1, issued to Opunui, and situate in said Wailuku. One of the 
sides of this Kuleana is described in the Award as running, 
“Hema 36° Ko. 1.22 Kh. e pili ana me Kahawai” (meaning the 
Tao stream). Complainant contends that by virtue of this ele- 
ment of the description the Award conveys the title to the land 
to the centre or thread of the stream, while the claim of the 
respondent is that the bed of the stream as covered at high water 
or in times of freshets is not included in the grant. It is clearly 
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shown by the evidence adduced at the trial below that the tunnel 
is under the bed of the stream as it exists at high water or in 
times of freshets and outside of the boundaries of the Kuleana 
if the courses and distances alone are followed in locating such 
boundaries; and it is only by adopting the rule contended for by 
the complainant, to-wit, that where an instrument of conveyance 
describes land as being bounded “by” or “along” a stream the 
grantee thereby obtains title as far as the centre or thread of the 
stream, that the tunnel can be held to be on or under the com- 
plainant’s land. 

The rule referred to is at best one of construction only. 2 
Devlin, Deeds, Sec. 1025. It is not a rule of law, although some 
courts would seem to so regard it judging from some expressions 
used in the decisions and from the extent to which its applica- 
tion has been carried. Two reasons are usually assigned for the 
rule, one of which is that in a great majority of cases by its adop- 
tion, the intention of the grantor will be effectuated. The sec- 
ond, one of policy, is thus stated by Redfield, J., in Buck v. 
Squiers, 22 Vt. 484: “Its chief object is to prevent the exist- 
ence of innumerable strips and gores of land along the margins 
of streams and highways, to which the title for generations shall 
remain in abeyance, and then, upon the happening of some un- 
expected event, and one, consequently, not in express terms pro- 
vided for in the title deeds, a bootless, almost objectless, litiga- 
tion shall spring up, to vex and harass those who, in good faith, 
had supposed themselves secure from such embarrassment.” 

Nevertheless, it remains true, in spite of these considerations 
of policy that one who owns land to the centre of a stream or 
inclusive of the whole stream may convey to another the portion 
of such land extending to the bank only and exclusive of the 
bed of the stream. “It is equally competent for the riparian 
proprietor to sell his upland to the top or edge of the bank of a 
river and to reserve the stream or flats below high water mark, 
if he does it by clear and specific boundaries. * * * He may 
also convey the bed of a stream separate from the lands which 
bound it.”—3 Kent’s Com., p. 485. See also Paine v. Storage 
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Co., 71 Fed. 630; Hatch v. Dwight, 17 Mass. 288, 289; and 
Bradford v. Cressey, 35 Me. 13. 

Further, the rule, as stated by practically all the authorities, 
is subject to the limitation that the presumption that the grantor 
intended to convey to the thread of the stream is prima facie 
only and may be rebutted,—in other words, that if it clearly 
appears from the language of the conveyance or from any map 
or plat made a part thereof or, perhaps, from other circum- 
stances, that it was the intent of the grantor to convey only as 
far as and not including the bed of the stream, the deed will be 
so construed as to carry out that intent. 

Assuming, then, but not deciding, that the presumption here- 
inabove referred to arises in such cases, is there sufficient in the 
evidence in this particular case to rebut it? We are of the 
opinion that there is. The word “Kahawai” means not only the 
flowing stream but also the bed or channel of the stream includ- 
ing the portion of such channel covered only in times of high 
water or of freshets. “E pili ana” means “adjoining” and the 
use of these words indicates that the object referred to as being 
adjoined is excluded. The same expression, “e pili ana,” is used 
in every one of the ten courses in the description, referring in 
each instance to pieces of land which, clearly, it was intended to 
exclude. We believe that in the call under consideration the 
words were employed in the same sense and that they show an 
intent to exclude the “Kahawai.” Further, the testimony shows 
that, regarding the bed of the stream as excluded and following 
the courses and distances given, the description closes and is con- 
sistent with itself and that the shape of the Kuleana and the ref- 
erences in its description to adjoining pieces, are such that an 
initial point for the survey elsewhere than on the side towards 
the stream can be and has been definitely located on the ground. 
With the starting point thus determined and the courses and 
distances being followed, the line on the side in question adjoins 
and excludes the channel of the stream. 

A diagram, of which a copy is here inserted, is contained in 
the original Award, Number 3231, issued to Opunui in 1852, 
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over the signatures of the members of the Land Commission and 
may, therefore, be considered as a part of the Award itself. It 
seems to us that the position of the line herein marked AB with 
reference to the drawing representing the stream, confirms our 
construction of the language of the desemption and shows be- 
yond doubt that the actual intention of the partiés was to exclude 
the bed of the stream. 

The decision in the case of Notley v. Kukaiau Plantation 
Co., 11 Haw. 525, does not lay down any general rule which 
can be said to control in the case at bar. That case was decided 
upon its own particular circumstances and the Court specifically 
said, “Each case must be considered by itself.” 

In our opinion the complainant has not shown title to the 
land crossed by the tunnel. 

As to whether or not, under the circumstances of this case, a 
court of equity may determine such a question of title as is in- 
volved herein, we need not say. If it has no jurisdiction, the bill 
must for that reason be dismissed; on the other hand, if it has 
such jurisdiction,’still, under the views held and above expressed 
by us on the main issue, the same result is reached. So, also, the 
other questions argued need not be considered. 
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For the reasons hereinabove stated, the decree appealed from 
is affirmed. 

Kinney, Ballou & McClanahan for complainant. 

A. K. Hartwell for respondent. 


DISSENTING OPINION OF FREAR, C.J. 


I respectfully dissent. The words “e pili ana” mean “join- 
ing,” “coinciding” or “uniting with” and are at least the equiv- 
alent of the word “along.” The word “kahawai,” although it 
may etymologically mean “water-mark” and may be used to de- 
note a dry gulch in which there was formerly a stream, un- 
doubtedly was used here in the sense of “stream.” The bo imd- 
ary would, then, be described (translating) as: “South 36° 
West 1.22 chains along the stream.” 

It is true, the words “e pili ana” are used in describing the 
other boundaries as being along adjoining lands and, of course, 
would not carry title to the center of those lands, but it does not 
follow that they would not carry title to the center of the stream. 
The word “along” and other equivalent words are construed 
with a similar difference of meaning according as they are used 
in connection with adjoining lands or in connection with streams, 
for the rule is founded on the supposed intention of the parties 
and it could not reasonably be supposed that there was an inten- 
tion to convey to the center of an adjoining land even if it were 
owned by the grantor, while it might reasonably be supposed 
that there was an intention to convey to the center of the stream 
when the grantor owned to the center. 

The diagram on the face of the Award is entitled to compar- 
atively little weight. It ought not to control the clear language 
of the Award. The strip shown between the kuleana and the 
stream is very narrow, and the diagram evidently does not pre- 
tend to give the boundary of the stream accurately. 

It is true also that the specified courses and distances do not 
carry the boundary to the center of the stream. But such is 
usually the case, for surveyors as a rule do not go into the mid- 
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dle of streams. Théy survey the land portion of a tract that 
extends into a stream. This has often been recognized by the 
Federal and State Supreme Courts. 

The real question, it seems to me, is whether the courses and 
distances should be held to control the natural monument, the 
stream. What I should hold in this case if this question were 
entirely new I need not say. It seems to me that the rule is too 
well settled for reexamination now. Where land is bounded 
“along a stream,” it goes to the center even though the courses 
and distances would not take it there. Schuyler v. Phoenix Ins. 
Co., 184 N. Y. 355; Kent v. Taylor, 64 N. H. 489; Lampman 
v. Van Alstyne, 94 Wis. 417. See, generally, Gould, Waters, 
Secs. 194, 197; 1 Jones, R. P. Secs. 490-493; 2 Devlin, Deeds, 
Secs. 1024, 1025. The general rules of construction in cases 
involving questions of this kind have been recognized by this 
court. Notley v. Kukaiau Plantation Co., 11 Haw. 525. To 
depart for light reasons from those rules, which have almost be- 
come rules of property, would tend to bring uncertainty into the 
law of real property. 

But, after all, does it make any difference whether the title 
goes to the stream or to the center of the stream, that is, whether 
the boundary is along the stream literally speaking or along the 
center of the stream legally speaking? It certainly is along the 
stream, not along the bank. The stream and not the bank or 
any other form of land is the boundary. Even if we give the 
words “e pili ana” the same effect in connection with adjoining 
lands, and give the courses and distances full effect, stil] the 
boundary would be at least the edge of the stream. If the edge 
of the stream, not the edge of the bank, is the boundary, the 
boundary will go with the stream and if the stream diminishes in 
width owing to a diminution in the quantity of water, which has 
probably been the case here, or if it gradually changes its course, 
the boundary changes with it according to well known rules of 
law. So it really makes no difference so far as this case is con- 
cerned whether the boundary is the edge of the stream or the 
center of the stream. The stream is a natural monument. It is 
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clearly mentioned as such in the words of this Award. I do not 
see that sufficient appears to justify us in disregarding it. 

I understand that the Circuit Judge was of the opinion that 
the land went to the center of the stream but that he refused the 
injunction on the ground that the injury caused by the tunnel 
to the plaintiff's land would be too small to justify the granting 
of the injunction. I need not express an opinion upon this latter 
point, in view of the opinion of the majority upon the question 
of boundary. 
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AND COLLECTOR OF TAXES FOR THE FIRST 
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WAIMEA SUGAR MILL COMPANY v. J. W. PRATT, 


ASSESSOR AND COLLECTOR OF TAXES FOR 
THE FIRST TAXATION DIVISION. 


ORIGINAL. 


Susmitrep Aveusr 13, 1901. Decipep Aveust 26, 1901. 


FREAR, C.J., GALBRAITH AND Perry, Jd. 


Parts of a statute may be invalid without rendering the statute invalid 


as a whole. No opinion is expressed as to the invalidity of certain 
clauses of the income tax law which are claimed to violate the 
constitutional guarantees against self-incrimination, unreasonable 
searches and seizures, excessive fines and cruel and uuusual pun- 
ishments, inasmuch as no action has been taken under those 
clauses, and they would not, if invalid, affect the remainder of the 
statute. 


If the Territorial legislature cannot tax the interest from United 


The 


The 


States bonds and the salaries of the judges of the Supreme and 
Circuit Courts of the Territory, still the income tax law would not 
be invalid as a whole though general in terms and not expressly 
excepting such interest and salaries. A law may in cases be in- 
valid or impliedly inapplicable to some of the objects within its 
letter without being void as a whole. The invalid part, to avoid 
affecting the remainder of the law, need not be ın a separate clause, 
legislature may classify the objects of taxation, provided the cla»s- 
ification is not merely arbitrary. 

legislature may place individuals in one class and corporations in 
another class, exempting the incomes of the former up to one thou- 
sand dollars in lieu of a deduction for personal and family ex- 
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ponses, and not allowing a similar exemption to corporations, they 
having no such expenses, a deduction of other necessary expenses 
being allowed in both cases. 

An exemption of incomes to the amount of one thousand dollars is not 
invalid on the ground that it is excessive. 

Such exemption is valid though allowed only for the aggregate income 
of all members of a family composed of one or both parents and 
one Or more minor children, or husband and wife; and for each 
ward except where two or more wards are comprised in one family, 
in which case the aggregate deduction shall not exceed one thou- 
sand dollars. 

In estimating the income from sales of personal property, a taxpayer 
may lawfully be permitted to omit products produced and consumed 
by himself and not sold. 

The legislature may lawfully put foreign insurance companies in a 
class by themselves, and tax them one per cent. on their gross 
income and other persons and corporations two per cent. on their 
net income and one per cent, on their property. 


OPINION OF THE COURT BY FREAR, C.J. 
(Galbraith, J., dissenting.) 


The question involved in these cases is that of the validity or 
invalidity of the income tax law of the present year. The facts, 
most of the statute and the points raised are set forth in the dis- 
senting opinion of Mr. Justice Galbraith. 

The statute was taken largely from that of 1896, which was 
taken largely from that passed by Congress in 1894, which in 
turn was taken largely from those passed by Congress during 
the years 1861-1870. 

The Federal income tax laws of 1861-1870, although some of 
them came before the courts on minor questions of construction 
or constitutionality, were never declared unconstitutional as a 
whole, although they undoubtedly were unconstitutional in 
view of the decisions about to be referred to in connection with 
the Federal income tax law of 1894. 

The Federal income tax law of 1894 was held unconstitutional 
on the grounds that a tax on real or personal property was a 
direct tax, and that a tax upon the income derived from such 
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property was in reality a tax upon the property itself and 
therefore a direct tax,—from which it followed as a matter of 
course that the law was unconstitutional as to such taxes for 
the reason that they were not apportioned among the states 
according to their respective populations; and the tax upon in- 
come from real and personal property was so important a feature 
of the law that, the invalidity of that tax having been estab- 
lished, the remaining portions of the law also became invalid. 
Pollock v. Farmer’s Loan & Trust Co., 157 U. S. 429; 158 
Tb. 601. As the constitutional provision which requires that 
direct taxes when laid by Congress shall be apportioned among 
the States according to their respective numbers has no applica- 
tion to a direct tax laid by a territorial legislature, the decision 
in the case just cited does not affect the present case. 

The Hawaiian income tax law of 1896 was declared uncon- 
stitutional on the ground that there was an unjust discrimination 
hetween incomes over and incomes under $4000, inasmuch as 
the latter were exempt up to $2000, and the former not exempt 
as to any amount. Campbell v. Shaw, 11 Haw. 112. As the 
feature upon which that law was held unconstitutional in that 
case does not appear in the present law, that decision cannot 
affect the present case. 

Let us then consider the present law on its own merits. The 
grounds upon which it is contended that the law is void are 
grouped by counsel as follows: (1) Discrimination between 
corporations and individuals; (2) Unwarranted exemptions; (3) 
Self-incrimination of the taxpayer; (4) Penalties unlawfully 
imposed; (5) Taxation of Salaries of Supreme and Circuit Court 
Justices and Judges; (6) Taxation of United States bonds; and 
(7) Invalidity of the Act as a whole because of invalidity of 
essential parts. 

Points (3) and (4) will be disposed of first. Section 6 of the 
Act, after providing for lists or returns by taxpayers under 
oath, provides in substance that if a person or corporation re- 
fuses or neglects to render such return or renders a return 
which in the opinion of the assessor is false and fraudulent, or 
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contams any understatement, the assessor may summon such 
person or any of the officers of the corporation, &c., to appear 
before him and produce the books in relation to the business of 
such person or corporation and give testimony under oath 
respecting any income liable to tax or the returns thereof. Sec- 
tion 8, after providing that when a person or corporation hav- 
ing a taxable income refuses or neglects to render a return the 
assessor may make such assessments as he may consider just 
which shall not be subject to appeal, provides that in case of a 
false or fraudulent return or valuation by the taxpayer the 
assessor shall add 200 per cent. to a just valuation of the income 
of such taxpayers. It is contended that the last provisions in 
these two sections are in conflict with the provisions of the con- 
stitution which are designed to protect persons from unreason- 
abls searches and seizures, from giving testimony against them- 
selves, from excessive fines and cruel and unusual punishments 
and from deprivation of property without due process of law. 
No action has been taken in these cases under these sections of 
the law and hence it is unnecessary for us to pass upon their 
validity or invalidity except in so far as the other portions of the 
Act which are now in question might be affected thereby. In 
our opinion if these provisions are void they do not affect the 
validity of the remainder of the Act, for they are separable. 
We cannot say that they are such essential parts of the Act 
that the legislature would not have passed the remainder if it 
had known that these could not stand. 

Next, points (5) and (6). Section 1 of the Act provides for a 
tax of two per cent. upon incomes over and above one thousand 
dollars derived by persons residing in the Territory from prop- 
erty owned, and business, trade, &c., carried on in the Ter- 
ritory, and by persons residing without the Territory, from 
property owned, and business, trade, &c., carried on in the Ter- 
ritory, and by servants and officers of the Territory wherever 
residing. Section 3, prescribing how the income shall be esti- 
mated, provides that there shall be included among other things 
all income derived from interest upon notes, bonds, &c., except 

38 
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such bonds of the Territory and its municipalities as shall by 
the law of their issuance be exempt from taxation. Section 
4 prescribes what shall be deducted, but does not mention in- 
terest on United States bonds or the salaries of the Justices of 
the Supreme Court or Judges of the Cireuit Courts. 

It is apparent therefore that such interest and salaries are 
within the letter of the Act. We may assume also that the 
legislature was without power to tax such interest because that 
would be a tax on the borrowing pewer of the Federal govern- 
ment (see Pollock v. Farmers’ Loan & Trust Co., supra), or 
such salaries because of the provision in Section 80 of the 
Organic Act that, “The salaries of * * * the chief justice 
and the justices of the supreme court and judges of the circuit 
courts shall not be diminished during their term of office.” See 
opinion of Mr. Justice Field in the same case at page 604 of 
Vol. 157. 

These are matters of comparatively little importance. The 
total tax on all such salaries would amount to only $670 a year, 
and it does not appear that any United States bonds are in this 
Territory or owned by residents of this Territory. Nor does it 
appear that the plaintiff in either of these cases has any interest 
in either of these questions except in so far as they affect the 
question of the validity of the Act as a whole. If the tax on 
such salaries and interest was provided for in a separate clause 
it is obvious that that clause would be separable and conid be 
held invalid without affecting the remainder of the Act. But 
cannot one clause be held valid as to the bulk of the subjects 
to which it applies, and invalid or at least inoperative as to some 
subjects to which it would apply if taken literally? We think 
it can. 

As the Supreme Court of the United States said in Railroad 
Companies v. Schute, 103 U. S. 118, 142, “The striking out 
is not necessarily by erasing words.” The question is one of the 
intention of the legislature. If the statute, when held inappli- 
cable to subjects which it is beyond the power of the legislature 
to tax, may still operate so as to give effect to the main purpose 
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of the legislature, it may stand as to matters properly within its 
scone. No doubt a stricter rule applies to criminal statutes. 
But this is a civil statute. Nor is the striking out of a part of 
what is within the terms of a statute the same as striking out 
an invalid exemption or exception named in the statute, for in 
the former case the legislative will would merely be given effect, 
while in the latter case to strike out an exception would be to 
extend the operation of the statute to what the legislature had 
expressly excluded. The court cannot legislate. 

In Supervisors v. Stanley, 105 U. S. 305, one tax act of the 
State of New York permitted debts to be deducted as to all per- 
sonal property; another act provided for a tax upon the shares 
of banks, whether state or national, but contained no provision 
for similar deductions. The Supreme Court of the United States 
held that the latter was invalid as to holders of shares in national 
banks in cases where such deductions could be made, but that 
that did not render the statute invalid as to holders of shares in 
other banks at all or even as to holders of shares in national 
banks where such deductions could not be made. The court, 
per Mr. Justice Miller, said: “Is it (the statute) for that reason 
absolutely void? This cannot be true in its full sense, for there 
is no reason why it should not remain the Jaw as to banks or 
banking associations organized under the laws of the State, or 
as to private bankers, of which there no doubt exists a large 
number of both classes. 


“What is there to render it void as to a shareholder in a na- 
tional bank, who owes no debts which he can deduct from the 
assessed value of his shares? The denial of this right does not 
affect him. He pays the same amount of tax that he would if 
the law gave him the right of deduction. He would be in no 
better condition if the law expressly authorized him to make 
the deduction. What legal interest has he in a question which 
only affects others? Why should he invoke the protection of 
the act of Congress in a case where he has no rights to protect? 
Is a court to sit and decide abstract questions of law in which 
the parties before it show no interest, and. which, if decided 
either way, affect no right of theirs? 
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“It would seem that if the act remains a valid rule of assess- 
ment for shares of State banks, and for individual bankers, it 
should also remain the rule for shareholders of national banks 
who have no debts to deduct, and who could not, therefore, 
deduct anything if the statute conformed to the requirements of 
the act of Congress.” See also Packet Co. v. Keokuk, 95 U. 
S. 80; Austin v. The Aldermen, 7 Wall. 694; McCready v. 
Sewton, 29 Ia. 356. 


In The Collector v. Day, 11 Wall. 113, the Supreme Court 
of the United States, in construing the income tax acts of 1864, 
5, 6 and’7, which were in substantially the same language as 
ours, held that Congress could not constitutionally impose a tax 
upon the salary of a judicial officer of a State, and, although 
the statute was, like ours, general in its terms and contained no 
exception as to such salaries, yet no one seems to have thought 
that the statute would be affected as to other incomes. See also 
Cooley, Taxation, 130. 

In Pollock v. Farmers’ Loan & Trust Co., supra, the court 
was at the first hearing (one member being absent) evenly 
divided upon the question whether the invalidity of the law so 
far as it affected income from real property, even though the 
tax on such income was a very large proportion of the whole 
tax, would render those sections of the law invalid altogether; 
but on the second hearing, all the members being present, the 
court decided that the law was invalid as to incomes from per- 
sonal property also and then a majority held that the invalidity 
as to incomes from both real and personal property was sufficient 
to render those sections invalid altogether. 

Point (1), discrimination between corporations and individ- 
uals. Section 1 of the Act provides for a tax on the income of 
individuals over and above one thousand dollars. Section 2 pro- 
vides for a tax upon the net income of corporations without 
authorizing a deduction of one thousand dollars. This raises the 
question whether our legislature may classify objects for the 
purposes of taxation, and, if so, whether it has done so properly 
in this instance. 


ROBERTSON r. PRATT. 597 


The Constitution of the United States contains no provision 
that in terms limits the power of Territorial legislatures in mat- 
ters of taxation. Hence it is contended that the limitations or 
some of them placed by that instrument upon the Federal or 
State governments apply to the Territories. 

As to the limitations upon the Federal government, the argu- 
ment is that the creature, the Territory, cannot do what the 
creator, Congress, cannot do. The power of Congress to tax is 
given in the Constitution with only one exception and only two 
qualifications. Fairbank v. United States, 21 Sup. Ct. Rep. 
648, 653. The exception is that it cannot tax exports. This 
of course has no application to the present case. One qualifica- 
tion is that it cannot lay direct taxes except by the rule of appor- 
tionment. This, also, as we have seen, has no application to 
this case. The other qualification is that it cannot lay indirect 
taxes except by the rule of uniformity. Such taxes must be 
“uniform throughout the United States.” It is equally clear 
that this clause also has no application to taxes imposed by 
Territorial legislatures. If a Territorial legislature could not 
impose any direct tax unless it apportioned it among the 
States and could not impose any indirect tax unless it made it 
uniform throughout the United States, it could not impose any 
tax at all. We may add that the uniformity required by this 
clause of the Constitution is only a geographical uniformity 
and that it does not prohibit classification for purposes of tax- 
ation. Knowlton v. Moore, 178 U. S. 41, in which an Act of 
Congress which provided for inheritance taxes was held consti- 
tutional, though all amounts under $10,000 were exempt and 
amounts above that were divided into five classes according to 
the nearness or remoteness of. relatienship of the taker to the 
decedent and each of these five classes were subdivided into five 
other classes according to the amount received, the tax being 
graduated, increasing with the remoteness of the relationship. 
and the amount received. 
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The constitutional prohibitions against the laying of duties 
on imports and exports and duties of tonnage by the States of 
course do not apply to this case. But it is contended that the 
provision of the 14th Amendment that, “No State shall 
* 8 *® deprive any person of life, liberty or property, with- 
out due process of law; nor deny to any person within its juris- 
diction the equal protection of the laws,” is applicable. This 
provision applies to corporations as well as to natural persons. 
Covington, £c., Turnpike Co. v. Sanford, 164 U. S. 578, 592. 
Whether it applies to Territories as well as to States proper we 
need not say. It would seem to apply to the States only. If it 
applies to the Territories, still it does not prevent classification 
for the purpose of taxation. Cargill Co. v. Minnesota, 180 
U. S. 452. In that case, the State of Minnesota imposed a li- 
cense fee upon receiving, shipping, storing or handling grain at 
elevators along railways, except at terminal points. It did not 
cover elevators at terminal points on railways or elevators not 
along railways and made no distinction between those in 
which the grain of the owner only was handled and those in 
which the grain of others was handled. The court held under 
the circumstances not only that there might be classification 
notwithstanding the 14th Amendment, but that the classifica- 
tion in that instance should be sustained. It said, per Mr. Jus- 
tice Harlan (at page 469) : 

“Assuming that the defendant is entitled, upon this record, 
to invoke the benefit of the clause of the Fourteenth Amend- 
ment forbidding a State from denying to any person within its 
jurisdiction the equal protection of the laws, we adjudge that 
as the statute applies to all of the class defined in its first section, 
it is not invalid by reason of its non-application to those who 
own or operate elevators not situate on the right of way of a 
railroad. The railroad, as this court has often said, is a public 
highway established primarily for the convenience of the public, 
and—subject always to any right acquired by the railroad com- 
pany under an inviolable contract with the State—the use of 
such a highway may be so regulated as to promote the public 
convenience, provided such a regulation be not arbitrary in its 
character and does not materially interfere with the enjoyment 
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by the railroad company of its property. The right of way is so 
closely connected with the operations of the railroad company 
that its use may be so regulated by the State as to promote the 
ends for which the corporation was created, and thus subserve 
the interests of the general public without interfering unrea- 
sonablv with the company’s management of its property. If in 
the judgment of the State it was necessary for the public inter- 
ests, or beneficial to the public, that elevators and warehouses 
of the kinds described should be operated only under a license 
and under such regulations as may be rightfully prescribed, it 
would be going very far to hold that such a classification was 
so unreasonable as to justify us in adjudging that the require- 
ment of a license was void as denying the equal protection of 
the laws. No such judgment could be properly rendered unless 
the classification was merely arbitrary or was devoid of those 
elements that are inherent in the distinction implied in classi- 
fication. We cannot perceive that the requirement of a license 
is not based upon some réasonable ground—some difference that 
bears a proper relation to the classification made by the statute. 
Gulf, Col. & Santa Fe Ry. v. Ellis, 165 U. S. 150, 165. It is 
worthy of observation in this connection that it was neither 
alleged nor proved that there were in the State any elevators 
or warehouses that were not situated on the right of way of a 
railroad company.” 

In Giozza v. Tiernan, 148 U. S. 657, the court, per Chief 
Justice Fuller, said: 


“Nor, in respect of taxation was the amendment intended to 
compel the State to adopt an iron rule of equality; to prevent the 
classification of property for taxation at different rates; or to 
prohibit legislation in that regard, special either in the extent 
to which it operates or the objects sought to be obtained by it. 
It is enough that there is no discrimination in favor of one as 
against another of the same class. Bell’s Gap Railroad v. 
Pennsylvania, 184 U. S. 594; Pacific Express Co. v. Seibert, 
142 U. S. 889. And due process of law within the meaning of 
the amendment is secured if the laws operate on all alike, and 
do not subject the individual to an arbitrary exercise of the 
powers of government. Leeper v. Texas, 139 U. S. 462.” 


The 5th Amendment, however, which provides that, “No 
person shallbe * * * deprived of life, liberty or property 
without due process of law,” undoubtedly applies to the Terri- 
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tories, and while this might prevent arbitrary discriminations, 
it would not prevent classifications for the purpose of taxaticn. 
See Giozea v. Tiernan, supra. 

The Organic Act provides in Section 55 that, “The legisla- 
ture shall not grant to any corporation, association, or individual 
any special or exclusive privilege, immunity, or franchise with- 
out the approval of Congress.” This also would not exclude 
selections or classifications for the purposes of taxation, though 
it might require all within the same class to be treated alike. 
Even the provision found in many of the State Constitutions, 
that taxes “shall be equal and uniform,” does not prevent classi- 
fication of the objects of taxation. 

There is perhaps no necessity of relying on either the 5th 
Amendment or Section 55 of the Organic Act to show that, 
while the legislature may classify, it cannot arbitrarily discrimi- 
nate in matters of taxation. The restrictions inherent in the 
nature of free government and American institutions as well as 
in the very definition of a tax may be sufficient to prevent un- 
just discrimination. As was said in the dissenting opinion of 
Campbell v. Shaw, supra, that opinion in this respect arriving 
on general principles at the conclusion that the majority of 
the court drew from certain provisions in the constitution of 
the Republic of Hawaii, since abrogated: “The attributes of 
equality and uniformity inhere, however, to some extent in the 
very idea of a tax,” and, referring to the 14th Amendment and 
to State constitutional provisions requiring equality and uni- 
formity, “It is everywhere conceded that these provisions do not 
take from the legislature the power to select or classify the sub- 
jects of taxation, whether persons or things. The rule of uni- 
formity is complied with if all persons or things in the same 
class are treated alike, and the rule of equality requires the 
existence of the power of classification. For if but one kind of 
tax could be laid and that by an iron rule of uniformity, tax- 
ation would fall unequally on different persons. Where na- 
tural distinctions require discrimination, not to discriminate 
works injustice. Our constitution requires approximate real 
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equality of result in the aggregate, not mere equality in form 
in the case of each particular tax. But when there is selection 
or classification it must be real classification; it must be based 
on reasonable grounds; otherwise it would not be classification. 
To arbitrarily discriminate would be exaction, extortion, contis- 
cation; not taxation. And this is the distinction everywhere 
taken. If there is real classification, the court cannot interfere; 
if there is arbitrary, capricious or unreasonable discrimination, 
the court may interfere. There is always, however, a very 
strong presumption not only that the legislature intended to act 
constitutionally, but that it succeeded in doing so, and that the 
court should not declare an act of the legislature unconstitu- 
tional except in a very clear case. A few references will make 
clearer the foregoing propositions and at the same time illus- 
trate their practical application. 

“In Pacific Express Co. v. Seibert, 142 U. S. 339, a speeial 
tax was laid upon express companies which did not own their 
own means of transportation and not upon other express com- 
panies, and the contention was that the rule of uniformity and. 
equality was destroyed by arbitrary discrimination, but the court 
held that there was an essential difference between companies 
that owned their own means of transportation and those that 
did not, inasmuch as the former possessed property which was 
subject to other taxes and the latter would escape taxation unless 
taxed specially, and hence the classification was justified. 

“Referring to a State constitutional provision requiring uni- 
formity and equality of taxation and the 14th Amendment to 
the Federal Constitution, the court said: 

“ ‘This court has repeatedly laid down the doctrine that di- 
versity of taxation, both with respect to the amount imposed 
and the various species of property selected either for bearing 
its burdens or for being exempt from them, is not inconsistent 
with a perfect uniformity and equality of taxation in the proper 
sense ot those terms; and that a system which imposes the same 
tax upon every species of property, irrespective of its nature or 
condition of class, will be destructive of the principle of uni- 
formity and equality in taxation and of a just adaptation of 
property to its burdens.’ See also West. Un. Tel. Co. v. Indiana, 
165 U. S. 304, 309. 
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“In Com. v. Div. Canal Co., 123 Pa. 594, corporate obliga- 
tions were taken out of the general designation of subjects and 
taxed upon a different standard of valuation and with a differ- 
ent method of collection. The court found several reasons why 
corporate and individual obligations might be distinguished in 
classification, among which were the fact that the former as a 
class were more capable of concealment and the fact that they 
had more of a commercial quality and were more subject to 
fluctuations in value, and in sustaining the constitutionality of 
the tax, said: 

“Absolute equality is of course unattainable; a mere ap- 
proximate equality is all that can reasonably be expected. A 
mere diversity in the methods of-assessment and collection, how- 
ever, if these methods are provided by general laws, violates no 
rule of right, if when these methods are applied the results are 
practically uniform. If there is a substantial uniformity, how- 
ever different the procedure, there is a compliance with the con- 
stitutional provisions; even when there may be some disparity 
of results, if uniformity is the purpose of the legislature, there 
is a substantial compliance. Nor is classification necessarily 
based upon any essential differences in the nature or, indeed, the 
condition of the various subjects; it may be based as well upon 
the want of adaptability to the same methods of taxation, or 
upon the impracticability of applying to the various subjects the 
same methods, so as to produce just and reasonably uniform re- 
sults, or it may be based upon well-grounded considerations of 
public policy. 

“ ‘Hence it is that some classes of corporations are taxed upon 
net earnings, or income; others upon capital stock, the value 
thereof to be ascertained by their annual dividends, or in a cer- 
tain event upon the actual value of the shares; others upon their 
gross receipts; insurance companies upon the gross amount of 
their premiums; coal and mining companies at a specific sum 
for every ton of coal mined, ete. 

“Real estate, for taxation, has been classified as seated and 
unseated, and for municipal purposes may, perhaps, admit of 
further classification. Collateral inheritances are distinguished 
frcm those that are direct, the former being subject to taxation, 
the latter not. Foreign insurance companies have been dis- 
tinguished from domestic companies, and taxed independently 
and differently. So, trades, professions, callings, and even single 
men have been taxed by classification, and it has been said that 
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professional men may be classified as physicians, lawyers, clergy- 
men, etc.; tradesmen as merchants, mechanics, etc.; and other 
persons as bankers, manufacturers, etc., and a uniform tax as- 
sessed upon each class. Not only have taxes been laid in all 
these various forms, rated on values, on dividends or profits, 
on premiums, on net earnings, and on gross receipts, but also 
by specific sums on specific articles. The road bed, station 
houses, rolling stock and equipments of a railroad company; 
the canal bed, and berm banks, the locks, lock houses, etc., of 
a canal company; the banking house or place of business of a 
banking company, ete., are withdrawn from the ordinary 
processes of general taxation and are reached in a tax upon cap- 
ital stock, which has always been regarded as a tax upon the 
property and assets. These several classifications and departures 
from uniformity in methods were intended simply to bring 
about a just uniformity in results’ * * * + 

“These principles have been repeatedly applied under our 
various (Hawaiian) constitutions. To notice only some of our 
more general statutes—one imposes different import duties upon 
different commodities, another different occupation or license 
taxes upon different businesses, another different stamp duties 
upon different documents, and even our general internal tax 
law is full of classifications. It imposes different specific taxes 
on dogs, drays and carriages, and not on most other kinds of 
personal property, and without regard to their different values, 
and although these classes of property are owned by some per- 
sons and not by others; it imposes poll, schoo] and road taxes 
upon males between certain ages and not upon females or other 
males, or certain clergymen, firemen and soldiers; in its defini- 
tion of personal property for purposes of taxation ad valorem it 
enumerates certain classes and omits other classes of personal 
property; it imposes a special income tax upon insurance com- 
panies; it wholly exempts certain classes of property devoted to 
educational, religious and charitable purposes, and property to 
the extent of $300 by whomsoever owned whether it be the 
whole or a part of the property of the individual. No one has 
ever questioned * * * the constitutionality of these vari- 
ous discriminations. When an innovation is made it is apt to 
be looked upon with suspicion and there is a tendency to regard 
it as involving a new principle or no principle from the mere 
fact that we are not accustomed to it. The points now in ques 
tion * * * involve merely new applications of old princi- 
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ples and may all be sustained by an application of those princi- 
ples.” 

In the light of the principles above set forth and the cases 
referred to, it would seem hardly necessary to say more to show, 
not only that the legislature might classify but that it did prop- 
erly classify as between individuals and corporations in this 
instance. Reference may, however, be made to passages found 
in regard to a similar provision in the Federal law of 1894, in 
Pollock v. Farmers’ Loan & Trust Co., supra. Mr. Assistant 
Attorney General Whitney said in his argument (157 U. $. 
477): 

“Tt is further said that a corporation is not allowed to deduct 
$4000 from its income before paying the tax, as is the case 
with an individual. The reason is plain. This is not a tax upon 
gross income, but a tax upon net income. The net income of 1 
corporation is radically different in character from that of an 
individual. Among the elements which go to make up the so- 
called net profits or income of an individual is that known to 
economists as ‘wages of superintendence’ or the value of the 
labor of the individual himself. See Muser v. Magone, 155 
U. S. 240. The individual business man does not pay himself 
wages or keep any account representing his estimate of the value 
of his own services. Everything that he makes over and above 
what he pays out to somebody else must be returned as net 
income. The net income of a corporation, on the other hand, 
contains no such element. The ‘wages of superintendence’ con- 
sist of the salaries of its managers and is counted as an expense. 
When the individual owner of the business incorporates it, he 
at once begins to pay himself a salary from the funds of the 
corporation. If, therefore, the corporation were allowed the 
same minimum as an individual, there would be a lack of uni- 
formity prejudicial to the individual.” 

We believe only two of the Justices referred to this provision 
in their opinions, both justifying it. Mr. Justice Harlan, after 
speaking of the exemption of incomes of individuals up to 
$4000, said (158 U. S. 676): “The statute allows corporations, 
when making returns of their net profits or income, to deduct 
actual operating and business expenses. Upon like grounds, as 
I suppose, Congress exempted incomes under $4000.” Mr. 
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Justice Brown said (Ib. 694): “The exemption of $4000 is 
designed, undoubtedly, to cover the actual living expenses of the 
large majority of families, and the fact that it is not applied to 
corporations is explained by the fact that corporations have no 
corresponding expenses. The expenses of earning their profits 
are, of course, deducted in the same manner as the correspond- 
ing expenses of a private individual are deductible from the 
earnings of his business. The moment the profits of a corpora- 
tion are paid over to the stockholders, the exemption of $4000 
attaches to them in the hands of each stockholder.” 

That the reason assigned for this distinction by Mr. Justice 
Brown, namely, that the exemption of $4000 was for personal 
and family expenses and “that corporations have no corre- 
sponding expenses,” was one that the legislature had in mind, 
is shown by the proviso contained in Section 4 of the Act 
(which provides for deductions of necessary expenses) “that no 
deduction shall be made for personal or family expenses, the 
exemption of one thousand dollars mentioned in Section 1 being 
in lieu of same.” 

Not only have corporations no personal or family expenses, 
but in estimating their incomes for the purposes of the tax they 
are allowed to deduct the cost of all labor employed in earning 
the income, while individuals are allowed to deduct only the 
cost of hired labor without any allowance for their own time or 
labor. 

Point (2), unwarranted exemptions. 

(a) The Act, as we have seen, exempts incomes of individuals 
up to one thousand dollars, and, as we have also seen, this is 
intended to be in lieu of personal and family expenses. It is 
contended that this is an unreasonable and arbitrary exemption. 

It seems to be conceded that an exemption of some amount 
could properly be made just as an exemption of $300 is allowed 
under our general property tax law. The question is whether 
the amount of one thousand dollars is excessive. It can hardly 
be contended that it is so large as to manifest a purpose on the 
part of the legislature to step from its proper sphere of action 


606 AUGUST, 1901. 


in providing for a tax and to use the form of a tax law merely 
for the purpose of arbitrary exaction or confiscation from the 
few wealthy members of the community. 

In England exemptions of $750 have been allowed. In the 
Federal income tax laws of 1861-70, the exemptions were at 
different times, $600, $800, $1000 and $2000. In Massachu- 
setts an exemption of $2000 has been allowed under an income 
tax law. In the Federal law of 1894 the exemption amounted 
to $4000. Three members of the court referred to this in their 
opinions referred to. Mr. Justice Field thought the exemption 
too large (157 U. S. 596). Mr. Justice Harlan said (158 U. S. 
675): 

“In this connection, and as a ground for annulling the pro- 
visions taxing incomes, counsel for the appellant refers to the 
exemption of incomes that do not exceed $4000. It is said that 
such an exemption is too large in amount. That may be con- 
ceded. But the court cannot for that reason alone declare the 
exemption to be invalid. Every one, I take it, will concede that 
Congress, in taxing incomes, may rightfully allow an exemption 
in some amount. That was done in the income tax laws of 1861 
and in subsequent Jaws, and was never questioned. Such ex- 
emptions rest upon grounds of publie policy, of which Congress 
must judge; and that determination cannot be interfered with 
by the judicial branch of the government, unless the exemption 
is of such a character and is so unreasonably large as to au- 
thorize the court to say that Congress, under the pretence merely 
of legislating for the general good, has put upon a few persons 
burdens that, by every principle of justice and under every 
sound view of taxation, ought to have been placed upon all or 
upon the great mass of the people. If the exemption had been 
placed at $1,500 or even $2,000, few, I think, would have con- 
tended that Congress, in so doing, had exceeded its powers. In 
view of the increased cost of living at this day, as compared with 
other times, the difference between either of those amounts and 
$4,000 is not so great as to justify the courts in striking down 
all of the income tax provisions. The basis upon which such 
exemptions rest is that the general welfare requires that in tax- 
ing incomes, such exemption should be made as will fairly cover 
the annual expenses of the average family, and thus prevent 
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the members of such families becoming a charge upon the pub- 
lie.” 

Mr. Justice Brown said (Ib. 693): 

“Irrespective, however, of the Constitution, a tax which is 
wanting in uniformity among members of the same class is, or 
may be, invalid. But this does not deprive the legislature of 
the power to make exemptions, provided such exemptions rest 
upon some principle, and are not purely arbitrary, or created 
solely for the purpose of favoring some person or body of per- 
sons. Thus in every civilized country there is an exemption of 
small incomes, which it would be manifest cruelty to tax, and 
the power to make such exemptions once granted, the amount is 
within the discretion of the legislature, and so long as that power 
is not. wantonly abused, the courts are bound to respect it. In 
this law there is an exemption of $4,000, which indicates a pur- 
pose of the part of Congress that the burden of this tax shall 
fall on the wealthy, or at least upon the well-to-do. If men 
who have the income or property beyond their pressing needs 
are not the ones to pay taxes, it is difficult to say who are; in 
other words, enlightened taxation is imposed upon property and 
not upon persons. Poll taxes, formerly a considerable source of 
revenue, are now practically obsolete. The exemption of $4,000 
is designed, undoubtedly, to cover the actual living expenses of 
the large majority of families.” 

In Minot v. Winthrop, 162 Mass. 113, the court held that 
the legislature acted within its discretion in making exemptions - 
of $10,000 in an inheritance tax law, although the Constitution 
required the tax to be “reasonable”. No doubt an exemption in 
such a law might be larger than one in an income tax law under 
such a constitutional provision. 

As shown by the above references, the amount of an exemp- 
tion of this kind is largely within the discretion of the legisla- 
ture and the court cannot say that it abused its discretion in this 
instance. 

(b) The Act provides in Section 4 that “only one deduction 
of one thousand dollars shall be made from the aggregate annual 
income of all members of one family composed of one or both 
parents and one or more minor children, or husband and wife; 
that guardians shall be allowed to make a deduction in favor 
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of each and every ward, except where two or more wards are 
comprised in one family, in which case the aggregate deduction 
in their favor shall not exceed one thousand dollars.” 

It is contended that this provision discriminates between large 
and small families, between married and unmarried persons es- 
pecially if the wife as well as the husband is earning an income, 
and between two or more wards comprised in one family and 
wards not comprised in one family. 

Similar provisions were made in the Federal income tax laws, 
but though the same arguments were urged against them in the 
cases above cited, we believe no member of the court alluded to 
them. Mr. Assistant Attorney-General Whitney referred to 
them in his argument as follows : 

“Objection is further made that but one exemption is allowed 
to each family, whether its income belong to one member or is 
contributed by more than one—that is, when the family con- 
sists of husband and wife, or parents and minor children, so that 
the income is combined by the common law. This is a corollary 
to the reasoning upon which the law is based. Two families of 
equal size and pecuniary ability may be presumed to suffer to 
the same extent from taxes upon consumption, whether the in- 
come all belongs to one member of the family, or not.” 


It is impossible to attain absolute equality or uniformity in 
taxation. Approximate equality and uniformity is all that is 
required. The legislature may classify objects and provide dif- 
ferent methods of estimating amounts or values. So long as it 
acts in good faith and on general lines and makes distinctions 
on some reasonable basis, the courts cannot interfere. The pro- 
visions in question seem to be in harmony with the general 
theory of the Act. The Act seems to deal with units whether 
corporate or private. It treats as a unit all whether few or 
many, large or small, whose income or incomes on the one hand 
and expenses on the other hand are combined. Taxation laws 
must be practical. They cannot be utopian. Perhaps no two 
persons would agree as to just what a perfect tax law should be. 
It is easy to raise objections, but the moment an attempt is made 
to obviate the objections by framing the law differently, new 
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objections arise. If the thousand-dollar exemption were made 
to apply to each individual, there would doubtless be much 
greater inequality in actual results than is the case under the law 
as it stands, as will appear by a little reflection. 

(c) Section 3, which prescribes the method of estimating in- 
comes, provides that they shall include, among other things, 
“the amount of sales of all movable property, less the amount 
expended in the purchase or production of the same, and in the 
case of a person not including any part thereof consumed direct- 
ly by him or his family.” 

It is contended that this is a discrimination in favor of farm- 
ers or agriculturists against other persons. 

The provision is general. It is not confined to any particular 
class. It is not invalid because it operates different], on differ- 
ent members of the community. As well might it be argued 
that the carriage tax is invalid because it discriminates in favor 
of non-carriage owners against carriage owners. ‘ue provision 
in question acts uniformly upon all within its scope. Further, 
as we remarked above, tax laws must be practical. It would be 
next to impossible for every one to keep an account and esti-° 
mate the value of everything he produced and consumed. Ac- 
cordingly, the Jaw makes sales and expenditures tie basis of 
estimating income in the case of movable property, as it does in 
the case of real property, when dealing with the property itself 
as distinguished from the income derived from it. 

(d) Section 2, which imposes the tax on corporations, con- 
tains a proviso, “that nothing herein contained shali apply to 
corporations, companies or associations conducted solely for 
charitable, religious, educational or scientific purposes, including 
fraternal beneficial societies, nor to insurance companies taxed 
on a percentage of the premiums under the authority of another 
Act.” 


No question seems to be raised as to charitable, religious, edu- 
cational, scientific or fraternal beneficial societies, corporations 


or companies, but it is contended that there is no reasonable 
basis for exempting insurance companies; that, while there 
39 , 
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might be some basis for this distinction, because an income tax 
is laid on insurance companies under another Act, yet that basis 
is removed by the fact that that other Act expressly exempts such 
companies from other taxes under that Act, thus leading to the 
result that insurance companies are taxed only once while other 
companies are taxed twice. 

Tt will be noticed that this Act exempts only such 
insurance companies as are taxed on a percentage of 
the premiums under the other Act, and that under the 
other Act only foreign insurance companies are so taxed. 
Thus domestic insurance companies (ef which there are none) 
are taxed under both Acts the same as other companies, and 
only foreign insurance companies are taxed one per cent. on 
their gross premiums while other companies are taxed one per 
cent. on their net income. It does not appear that foreign com- 
panies own any property in these islands. They muct be pre- 
sumed to own some office furniture used by their agents which 
perhaps would not exceed three hundred dollars in value—the 
amount of the general exemption in the property tax Aet, but 
it is doubtful if we can assume that they own more. As the 
court said in Cargill Co. c. Minnesota, supra: “It is worthy 
of observation in this connection that it was neither alleged nor 
proved that there were in the State any elevators or warehouses 
that were nut situated on the right of way of a railroad.” The 
fact that the distinction is contined to foreign insurance com- 
panies would seem to indicate that in the opinion of the legis- 
lature there was some ground upon which such companies 
should be taxed in a different manner from other companies, 
and we ean readily assume that it was beeause such companies 
were doing much business and had little or no property here. In 
our opinion there was snfficient ground upon whieh the legisla- 
ture could classify in the present ease. Similar classifications 
have been recognized as proper elsewhere. In Com. r. Del. Dir. 
Canal Co., supra, the court said: “Nor is classification neces- 
sarily based upon any essential differences in the nature or, in- 
deed, the condition of the various subjects; it may be based as 
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well upon the want of adaptability to the same methods of tax- 
ation, or upon the impracticability of applying to the various 
subjects the same methods, so as to produce just and reasonably 
uniform results, or it may be based upon well-grounded consid- 
erations of public policy. Hence it is that some classes of corpo- 
rations are taxed upon net earnings, or income; * * * oth- 
ers upon their gross receipts; insurance companies upon the 
gross amount of their premiums. *" * * Foreign insurance 
companies have been distinguished from domestic companies, 
and taxed independently and differently.” In Pacific Express 
Co. v. Seibert, supra, the court upheld a discrimination in a 
tax law based upon the same principle, non-ownership of prop- 
erty to any great extent, saying, among other things: 

“The legislation in question cannot be considered as invidi- 
ously discriminating against the express companies defined by 
it and in favor of other companies or persons that may carry 
express matter on certain other conditions or under different cir- 
cumstances. There is an essential difference between express 
companies defined by this act and railroad or steamboat com- 
panies or other companies that own their own means of trans- 
portation. The vital distinction is this: Railroad companies 
pay taxes on their road-beds, rolling stock and other tangible 
property as well as, generally, upon their franchise; and steam- 
boat companies likewise pay a tax upon their tangible property. 
This tax is not necessarily an ad valorem tax at the same rate 
as is paid on other private property in the State belonging to 
individuals. Generally, indeed, it is not, but is often determined 
by other means and at different rates, according to the will of 
the State legislature. Kentucky Railroad Tax Cases, 115 U. 
S. 321, 337. On the other hand, express companies, such as are 
defined by this act, have no tangible property, of any conse- 
quence, subject to taxation under the general laws. There is, 
therefore, no way by which they can be taxed at all unless by a 
tax upon their receipts for business transacted. This distinction 
clearly places express companies defined by this act in a separate 
class from companies owning their own means of transporta- 
tion. They do not do business under the same conditions, or 
under similar circumstances. In the nature of things, and irre- 
spective of the definite legislation in question, they belong to. 
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different classes. There can be no objection, theretore, to the dis- 
crimination made as between express companies defined by this 
act and other companies or persons incidentally doing a similar 
business by different means and methods, in the manner in 
which they are taxed. Their different nature, character and 
means of doing business justify the discrimination in this re- 
spect which the legislature has seen fit to impose. The legisla- 
tion in question does not discriminate between companies 
brought within the class defined in the first section; and such 
companies being so entirely dissimilar, in vital respects, as re- 
gards the.purposes and policy of taxation, from railroad com- 
panies and the like owning a large amount of tangible and other 
property subject to taxation under other and different laws, and 
upon other and different principles, we do not see how, under 
the principles of the many decisions of this court upon the sub- 
ject, it can be held violative either of the Fourteenth Amend- 
ment of the Constitution of the United States, or of the pro- 
vision in the Constitution of Missouri relative to equality and 
uniformity of taxation.” 

Duplicate taxation is not necessarily invaiid. In construing 
a statute there is, no doubt, a presumption against an intention 
on the part of the legislature to produce such a result, and a 
tax that is duplicate may be invalid because it operates as an 
unjust discrimination. Cooley, Taxations, 158 et seq. But 
whether it is duplicate or not is not the test of its validity. Some 
individuals and corporations generally have to pay taxes that 
others do not. Some are taxed several times—once under each 
of several laws, while others are taxed only once under one law. 
That must necessarily be the case under any scheme that in- 
cludes different methods of taxation. In the present instance, 
there is, as we have seen, a reasonable basis for classification. 
The two classes are taxed, as they properly might be, by differ- 
ent methods. One is taxed one per cent. on property value and 
two per cent. on net income; the other, one per cent. on gross 
income. The court cannot say that this produces inequality in 
results. There would be inequality, perhaps greater inequality, 
of result if both classes were taxed one per cent. on their prop- 
erty and two per cent. on their net income. 
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Point (7), invalidity of the Act as a whole because of invalid- 
ity of essential parts. As we have not found the Act invalid in 
essential parts, it follows that it is not invalid as a whole. 

If this law is invalid by reason of its classification, it would 
seem that every tax law on the statute books is also invalid— 
whether the license Act, the stamp Act or the general property 
tax Act. 

The Act is unquestionably an attempt made in good faith 
to provide in a just and reasonable way for an increase of reve- 
nue greatly needed because of the loss of all customs duties 
consequent upon the abrogation of Hawaiian customs laws and 
the extension of the customs laws of the United States to these 
islands. There is not upon its face any indication of a desire to 
unjustly discriminate. It is the duty of the court to uphold the 
acts of the legislative branch of the government unless they are 
clearly invalid. Whether the method pursued in this instance 
was the best that could be devised for increasing the revenues 
of the government, is a question of policy with which the court 
has nothing to do. It may not be out of place, however, to 
quote the following from the opinion of Mr. Justice Harlan 
in the case above cited (158 U. S. 676): “There is nothing in 
the nature of an income tax per se that justifies judicial opposi- 
tion to it upon the ground that it illegally discriminates against 
the rich or imposes undue burdens upon that class. There is no 
tax which, in its essence, is more just and equitable than an 
income tax, if the statute imposing it allows only such exemp- 
tions as are demanded by public considerations and are con- 
sistent with the recognized principles of the equality of all per- 
sons before the law, and, while providing for its collection in 
ways that do not unnecessarily irritate and annoy the taxpayer, 
reaches the earnings of the entire property of the country, ex- 
cept governmental property and agencies, and compels those, 
whether individuals or corporations, who receive such earnings, 
to contribute therefrom a reasonable amount for the support 
of the common government of all.” 


614 AUGUST, 1901. 


Judgment is ordered for the defendant in each case. 
A. S. Hartwell and Smith & Lewis for the plaintiffs. 
Robertson & Wilder for the defendants. 


DISSENTING OPINION OF GALBRAITH, J. 


These cases are original submissions under the statute. 
In the Robertson case the agreed facts are as follows: 


First: “That there is a question in difference between the 
respective parties hereto which might be the subject of a civil 
action in the Circuit Court of said Territory. That said parties 
have agreed upon the following Statement of Facts upon which 
the controversy depends, and without action to present herewith 
a submission of the same to the Justices of the Supreme Court 
of the Territory of Hawaii, for their decision, pursuant to Sec- 
tions 1255-1258, Civil Laws of 1897, and Act 18 of the Session 
Laws of 1898, of said Territory.” 

Second: “That the plaintiff is a resident of Honolulu, in 
the First Taxation Division of the Territory of Hawaii.” 

Third: “That J. W. Pratt is the duly appointed, qualified 
and acting Assessor and Collector of Taxes for the First Tax- 
ation Division of said Territory of Hawaii, residing in said Ho- 
nolulu.” 

Fourth: “That said plantiff has paid or stands ready and 
willing to pay all taxes levied, assessed or collected upon his 
property pursuant to Act 51 of the Session Laws of 1896 for 
the years 1900-1901, which said taxes include taxes assessed 
upon cash on hand, being income derived by the plaintiff since 
the first day of July, 1900, and remaining unexpended on the 
date of assessment under said Act 51.” 

Fifth: “That on the 23rd day of July, 1901, plantiff duly 
made and filed, under protest, with said Assessor, his taxation 
return pursuant to Section 6 of Act 20 of the Session Laws of 
1901 of the Territory of Hawaii, entitled “An Act to Provide 
a Tax on Incomes.” 

Sixth: “That the amount of the total income, gains and 
profits of said plaintiff for the year ending June 30, 1901, less 
the deductions made pursuant to the provisions of said Act 20 
of the Session Laws of 1901, is the sum of six thousand five 
hundred and forty-five and sixty-three one-hundredths dollars 
($6,545.63). That the amount of the tax on the income, gains 
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and profits of said plaintiff required to be paid by virtue of said 
Act 20 is the sum of one hundred and thirty and ninety-one one- 
hundredths dollars ($130.91), the same being two per cent. of 
the net income of said plaintiff as provided by said Act.” 

Seventh: “That thereafter, to wit: on the 9th day of Aug- 
ust, 1901, said plaintiff paid the said sum of one hundred and 
thirty and ninety-one one-hundredths dollars ($130.91), the 
sime being in payment of the tax upon his income, gains and 
profits, levied and assessed as aforesaid, to said defendant as such 
Assessor, under protest, and with notice that he intended to 
bring suit to test the validity of said tax, and said plaintiff 
thereupon demanded the return to him of said sum of one hun- 
dred and thirty and ninety-one one-hundredths dollars ($130.91) 
so paid as aforesaid, on the ground that said tax is unconstitu- 
tional, illegal, invalid and void; and the said Assessor thereupon 
refused to pay the said sum back to said plaintiff.” 

Eighth: “Plaintiff claims that said Act 20 of the Session 
Laws of 1901 of the Territory of Hawaii (entitled ‘An Act to 
Provide a Tax on Incomes,’ is unconstitutional, invalid, inopera- 
tive and void, upon the ground that the same is inconsistent 
with and not authorized by the Constitution and laws of the 
United States and (or) by the Organic Act of the Territory of 
Hawaii; and that by reason thereof the said tax so assessed, paid 
and required as aforesaid was illegally assessed and levied and 
the said sum of one hundred and thirty and ninety-one one- 
hundredths dollars ($130.91) should be returned to this plain- 
tiff, who herewith submits detailed specifications of the grounds 
for holding said Act to be unconstitutional, invalid, inoperative 
and void, said specifications being hereunto annexed and marked 
Exhibit ‘A’.” 

Ninth: “Defendant claims that said Act 20 of the Session 
Laws of 1901 of the Territory of Hawaii is constitutional and 
valid; that said assessment was legally made; that the tax so paid 
as aforesaid is legally required by said defendant, as such As- 
sessor, and that said payment should stand as made.” 

The points reliéd on to establish the unconstitutionality of 
the Act are as follows: 

1. “The provisions allowing only one deduction of one thou- 
sand dollars from the aggregate annual income from all mem- 
bers of one family composed of one or both parents and one or 
more minor children, husband and wife, and in the case of a 
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guardian of two or more minors in one family, is inconsistent 
with the 14th or 5th Amendments of the Constitution of the 
United States.” 


2. “The provision exempting incomes under one thousand 
dollars is inconsistent with the 14th or 5th Amendment of the 
Constitution of the United States.” 


3. “The provision of the Act in so far as resulting in tax- 
ation of the salaries of the Chief Justice and Associate Justices 
of the Supreme Court and Judges of the Circuit Courts of the 
Territory of Hawaii are inconsistent with Section 21 of the 
Organic Act and other laws of the United States.” 


4. “The provisions of the Act in so far as resulting in the 
taxation on bonds of the United States Government are incon- 
sistent with the Constitution and laws of the United States.” 


5. “The provisions of the Act relative to cases of refusal or 
neglect to make returns whereby the Assessor may lawfullv 
summon any officer of a corporation or any person having pos- 
session of the books of the company to produce the same and 
to give testimony under oath respecting any income liable to 
tax and to add two hundred per cent. to thé amount of the tax 
in case of fraudulent returns is inconsistent with the 4th, 5th or 
6th Amendments of the Constitution of the United States.” 


6. “Said Act arbitrarily, unreasonably and unlawfully ex- 
enipts persons and property from taxation.” 

7. “Said Act is unconstitutional as resulting in duplicate 
taxation for the reason that the income, gains and protits de- 
rived from all rea] and personal property situate in said Ter- 
ritory is taxed pursuant to Sections 17 and 69 of Act 
51 of the Session Laws of 1896, heretofore passed and now 
standing unrepealed.” 

S. “That the whole Act is unconstitutional, invalid, inoper- 
ative and void by reason of the invalidity of the many pro- 
visiens thereof inasmuch as it would result in a subversion of 
the legislative intent to enforce only the remaining provisions of 
said Act.” 

9. “That said Act is otherwise unconstitutional, null and 
void.” 

10. “That said Income Tax Law is based on no rule of uni- 
formity, nor is it based on a rule of apportionment, such a~ the 
Constitution requires of taxes imposed by Congress upon the 
States of the United States, and is therefore inconsistent with 
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the Constitution of the United States as well as with the Or- 
ganic Act giving the Constitution the same force and effect as 
elsewhere in the United States.” 

11. “That said Income Tax Law authorizes taxation which 
is not uniform and is not proportonate taxation within the Ter- 
ritory of Hawaii, and therefore is inconsistent with the Consti- 
tution of the United States.” 

In the Waimea Sugar Mill Companv the facts are similar to 
those in the Robertson case except the allegation that the plain- 
tiff is a corporation and the difference in the amount of the tax 
paid. The points urged against the validity of the Act are as 
follows: 

1. “The provisions taxing corporations on total net income 
without the exemption of the one thousand dollars allowed in- 
dividuals, is inconsistent with the 14th or 5th Amendments of 
the Constitution of the United States.” i 

2. “The provision totally exempting insurance companies 
taxed on a percentage of the premiums under the authority of 
another Act is an unwarranted discrimination and inconsistent 
with the 14th or 5th Amendments of the Constitution of the 
United States.” 

3. “The provision exempting incomes under one thousand 
dollars is inconsistent with the 14th or 5th Amendments of the 
Constitution of the United States.” 

4, “The provisions of the Act in so far as resulting in tax- 
ation of the salaries of the Chief Justice and Associate Justices 
of the Supreme Court and Judges of the Circuit Courts of the 
Territory of Hawaii are inconsistent with Section 21 of the 
Organic Act and other laws of the United States.” 

5. ‘The provisions of the Act in so far as resulting in the 
taxation on bonds of the United States Government are incon- 
sistent with the Constitution and laws of the United States.” 

6. “The provisions of the Act relative to cases of refusal or 
neglect to make returns whereby the Assessor may lawfully 
summon any officer of a corporation or any person having pos- 
session of the books of the company to produce the same and 
to give testimony under oath respecting any income liable to 
tax and to add two hundred per cent. to the amount of the tax 
in case of fraudulent returns is inconsistent with the 4th, 5th or 
6th Amendments of the Constitution of the United States.” 
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7. “Said Act arbitrarily, unreasonably and unlawfully ex- 
empts persons and property from taxation.” 

8. “Said Act is unconstitutional as resulting iñ duplicate 
taxation for the reason that the income, gains and profits derived 
from all real and personal property situate in said Territory is 
taxed pursuant to Sections 17 and 69 of Act 51 of the Session 
Laws of 1896, heretofore passed and now standing unrepealed.” 

9. “That the whole Act is unconstitutional, invalid, inoper- 
ative and void by reason of the invalidity of the many provisions 
thereof, inasmuch as it would result in a subversion of the legis- 
lative intent to enforce only the remaining provisions of said 
Act.” 

10. “That said Act is otherwise unconstitutional, null and 
void.” 

11. “That said Income Tax Law is based on no rule of uni- 
formity, nor is it based on a rule of apportionment, such as the 
Constitution requires of taxes imposed by Congress upon the 
States of the United States, and is therefore inconsistent with 
the Constitution of the United States as well as with the Or- 
ganic Act giving the Constitution the same force and effect 
as elsewhere in the United States.” 

12. “That said Income Tax Law authorizes taxation which 
is not uniform and is not proportionate taxation within the Ter- 
ritory of Hawaii, and therefore is inconsistent with the Consti- 
tution of the United States.” 

I agree with counsel for the defendant that the law in ques- 
tion should be considered in connection with the other tax 
laws in force in the Territory as constituting a system of laws 
for raising necessary revenue for governmental purposes. 

Act 51, Laws of 1896, continued in force by the Organic 
Act creating the Territory of Hawaii, provides, inter alia, as 
follows: Sec. 1. For the division of the Islands into four tax- 
ation districts; Sec. 2. That all property, except growing rice, 
shall be assessed as of the first day of January of each year; 
that personal and dog tax shall be assessed as of the same date 
that growing rice shall be assessed as of May 1st in.each year. 
Secs. 3, 4 and 6 provides respectively for a poll, school and road 
tax. Sec. 8. For a cart and dray tax. Sec. 9. For a carriage, 
wagon, wagonette, horse and omnibus tax. Sec. 11. For a dog 
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tax discriminating against the female dog. This discrimination, 
however, was removed by Act 21 of the Legislature of 1901 
(all dogs in the Territory now being taxed under the rule of 
“uniformity and equality.”) Sec. 14 reads: “Except as herein 
provided, all real property and all personal property within the 
Republic shall be subject to an annual tax of one per cent. upon 
the full cash value of the same.” Sec. 15 defines “real prop- 
erty” and Sec. 16 “personal property”. Sec. 17. “All real and 
personal property and the interests of any person in any real 
or personal property shall be assessed separately as to each item 
thereof for its full cash value. 

“Provided, however, that in all cases where real and personal 
property, or several classes or kinds or parcels of real estate or 
personal property respectively, are combined and made the 
basis of an enterprise for profit, the combined property forming 
such basis of such enterprise for profit, shall be assessed as a 
whole on its fair and reasonable aggregate value.” The remain- 
ing part of the section provides for the method to be pursued in 
ascertaining the “aggregate value” of such property. Sec. 18 
provides for assessing the individual interest of every person in 
every kind of property and makes every tax due upon property 
a lien thereon. Sec. 20 reads: “AI foreign marine and fire 
insurance companies carrying on business in the Republic shall 
pay for and in respect of every one hundred dollars received by 
such companies or their agents respectively, for gross premiums, 
during the year preceding the assessment of taxes, the sum of 
one dollar, and such companies shall not be caused to pay any 
other taxes or duties under this Act.” 

Sec. 27 requires the property of corporations and copartner- 
ships to be assessed in the name of the company and relieves the 
individual member from assessment on his interest or shares in 
the company. Sec. 28 prescribes method of taxing mortgaged 
property. Sec. 31 exempts diplomatic agents, clergymen, mem- 
bers of fire department and officers and members of the National 
Guard. Sec. 33 exempts from all tax government property 
and certain school, hospital and church property and Sec. 34 
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provides that the tax of one per cent. shall be collected on prop- 
erty in excess of $300.00. In addition to the above provisions 
there are certain stamp duties collected and a tax on inherit- 
ances. 

Act 20, Laws of 1901, reads in part as follows: 

“Section 1. From and after the first day of July, A. D. 
1901, there shall be levied, assessed, collected and paid annually 
upon the gains, profits and income, over and above one thou- 
sand dollars, derived by every person residing in the Territory 
of Hawaii from all property owned, and every business, trade, 
profession, employment or vocation carried on in the Territory, 
and by every person residing without the Territory from all 
property owned, and every business, trade, profession, employ- 
ment or vocation carried on in the Territory, and by every ser- 
vant, or officer, of the Territory wherever residing, a tax of 
TWO PER CENT. on the amount so derived during the year 
preceding. 

“Section 2. There shall be levied, assessed, collected and paid 
annually, except as hereinafter provided, a tax of TWO PER 
CENT. on the net profit or income above actually operating 
and business expenses, from all property owned, and every busi- 
ness, trade, employment or vocation carried on in the Territory 
of Hawaii, of all corporations doing business for profit in the 
Territory, no matter where created and organized; provided, 
however, that nothing herein contained shall apply to corpora- 
tions, companies or associations conducted solely for charitable, 
religious, educational or scientific purposes, including fraternal 
beneficiary societies, ‘nor to insurance companies taxed on a 
percentage of the premiums under the authority of another Act. 

“Section 3. In estimating the gains, profits and income of 
any person or corporation, there shall be included all income 
derived from interest upon notes, bonds and other securities, ex- 
cept such bonds of the Territory of Hawaii or of municipalities 
hereafter created by the Territory the principal and interest of 
which are by the law of their issuance exempt from all taxation; 
profits realized within the year preceding from sales of real 
estate, including leaseholds purchased within two years; divi- 
dends upon the stock of any corporation; the amount of all 
premiums on bonds, notes or coupons; the amount of sales of all 
movable property, less the amount expended in the purchase 
or production of the same, and in the case of a person not in- 
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cluding any part thereof consumed directly by him or his fam- 
ily; money and the value of all personal property acquired by 
gift or inheritance, and all other gains, profits and income de- 
rived from any source whatsoever. 

“Section 4. The net profits or income of all corporations 
shall include the amounts paid or payable to, or distributed or 
distributable among shareholders from any fund or account, or 
carried to the account of any fund or used for construction, en- 
largements of plant, or any other expenditure or investment paid 
from the net annual profits made or acquired by said corpora- 
tion. 

“In computing incomes, the necessary expenses actually in- 
curred in carrying on any business, trade, profession or occupa- 
tion, or in managing any property, shall be deducted, and also 
all interest paid by such person or corporation on existing in- 
debtedness. And all government taxes and license fees paid 
within the year shall be deducted from the gains, profits or in- 
come of the person who or the corporation which has actually 
paid the same, whether such person or corporation be owner, 
tenant or mortgagor; also all losses actually sustained during 
the year incurred in trade or arising from losses by fire not cov- 
ered by insurance, or losses otherwise actually incurred. 

“Provided, that no deduction shall be made for any amount 
paid out for new buildings, permanent improvements or better- 
ments made to increase the value of any property or estate. 

“Provided further, that no deduction shall be made for per- 
sonal or family expenses, the exemption of one thousand dollars 
mentioned in Section 1 being in lieu of same. 

“Provided further, that where allowable herein only one de- 
duction of one thousand dollars shall be made from the aggre- 
gate annual income of all the members of one family composed 
of one or both parents and one or more minor children, or hus- 
band and wife; that guardians shall be allowed to make a deduc- 
tion in favor of each and every ward, except where two or more 
wards are comprised in one family, in which case the aggregate 
deduction in their favor shall not exceed one thousand dollars. 

“Provided further, that in assessing the income of any person 
or corporation there shall not be included the amount received 
from any corporation as dividends upon the stock of such cor- 
poration if the tax of two per cent. has been assessed upon its net 
profits by said corporation as required by this Act, nor any be- 
quest or inheritance otherwise taxed as such. 
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“Section 8. When any person or corporation having a tax- 
able income refuses or neglects to render any return or list re- 
quired by Jaw or decline to take oath or affirmation thereto 
the Assessor may make such assessments as he may consider 
just and the same shall be binding and conclusive upon all par- 
ties and shall not be subject to appeal. In case of any false or 
fraudulent return or valuation by any tax paygr the Assessor 
shall add 200 per cent. to a just valuation of the income of such 
tax payer and the amount of the tax assessed on such increase 
shall become part of the tax on the said income.” 

The tax attempted to be levied and collected under the pro- 
visions of Act 20, is a direct tax. Calling it an income tax 
does not change its character. It is a direct tax upon the real 
and personal property above the exemption of $1,000 the same 
as the tax of one per cent. provided for under the Laws of 1886. 
Chief Justice Fuller speaking for the Supreme Court of the 
United States said: That the tax on income from real estate 
“fell within the same class as the source whence the income was 
derived, that is, that a tax upon the realty and a tax upon the 
receipts therefrom were alike direct.” Pollock v. Farmers’ 
Loan & Trust Co., 158 U. S. 618. All of the taxes levied 
under the laws of the Territory except the stamp tax and that 
on inheritances are direct taxes. 

It will be observed that under the Laws of 1886 the legis- 
lature made a careful classification of property for taxation 
purposes: that no kind of property fell under two classifications: 
that care was taken in making the classifications to avoid double 
taxation. That under Act 20 a different classification is at- 
tempted to be made of a part of the same property, that is all 
real estate and personal property in the Territory, and to tax 
the same under a different rule; that in Act 20 the excmption 
of persons on account of their calling or occupation is omitted 
and a general exemption of all persons whose income is less 
than one thousand dollars per annum and that the cxemption of 
corporations organized for religious, charitable or educational 
purposes is maintained and the list is increased by adding to it 
insurance companies. 
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The validity of this Act is attacked on the several grounds 
hereinbefore set out. Many of these objections run only to 
specific provisions of the Act and if sustained would not impair 
the Act as a whole. Two of the objections go to the validity of 
the law as a whole, that is (1) that the exemptions contained 
therein render it void, and (2) that the classification results in 
double taxation and an unequal and unjust distribution of the 
burdens of taxation. 

For the purposes of these submissions it will only be necessary 
to consider these two objections. 

It is claimed on behalf of the defendant that the power of 
the legislature on the subject of taxation is practically unlim- 
ited; that the legislature is given the power to legislate on the 
subject of taxation and that it is the exclusive judge of the ob- 
jects of taxation and the method to be pursued in levying and 
collecting taxes. 

Section 55 of the Organic Act provides in part: “That the 
legislative power of the Territory shall extend to all rightful 
subjects of legislation not inconsistent with the Constitution 
and laws of the United States locally applicable.” It is con- 
ceded that taxation is a “rightful subject of legislation.” 

Ts it true that there are no specific limitations in the Organic 
Act on the exercise of this power? An examination of the fur- 
ther provisions of Section 55 discloses the fact that it contains 
most of the provisions prohibiting the passing of “local or 
special laws” by the “legislatures of the Territories of the 
United States now or hereafter to be organized” found in the 
Act of Congress of July 30, 1886. (24 Statutes at Large, p. 
170.) Is is well understood that this Act of Congress was 
passed to prevent the Territorial legislatures “playing favor- 
ites” in legislation. It is true that the limitation on the taxing 
power of the legislature in the usual terms found in the Organie 
Acts for the Territories is absent from the Organic Act of this 
Territory. I do not think it safe te conclude from this fact 
that Congress did not intend to place any limitation on the ex- 
ercise of this power by the legislature of this Territory. There 
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is in Section 55 of the Organic Act the following provision 
“but the legislature shall not grant to any corporation, associa- 
tion, or individual any special or exclusive privilege, immunity 
or franchise without the approval of Congress.” This is a very 
broad restriction, and in my opinion can be violated by the 
legislature in passing a tax law as well as in granting a charter 
to a private corporation, and that it is an absolute inhibition 
against the exemptions contained in Act 20 under consideration. 
That to exempt a man from taxation because his income is less 
than one thousand dollars per year or to exempt insurance com- 
panies from taxation is to grant to such individuals and to such 
insurance companies a special privilege or immunity not en- 
joyed by others of the community. That on account of these 
exemptions being prohibited by the Organic Act without the 
consent of Congress the whole law is null and void. This point 
was not raised in the argument and for that reason a decision 
based on it cannot be made without re-argument (C. L. Sec. 
1171), and re-argument is not practicable at this time. 

I do not agree with counsel that the 14th Amendment has 
any application in this case. It is well settled that this amend- 
ment is a restraint on the State Governments only and does not 
restrict Congress in legislating for the Territories nor the Ter- 
ritories in legislating for themselves. Brannon 14th Amend- 
ment, p. 46, and cases cited in note. 

If it were admitted that there is no express limitation in the 
Organic Act on the power of the legislature when passing tax 
laws it does not follow that there is no restraint on the exercise 
of this power. The Campbell case was decided by the Supreme 
Court of the Republic in 1897, declaring the Income Tax law 
of 1896 to'be in violation of that provision in the Constitution 
“requiring each member of society to contribute his proportion 
or share to the expense of protection.” This or a similar re- 
quirement whether found in the Organic Act or a written Con- 
stitution we understand to be fundamental and must be ob- 
served in all tax legislation. 
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“Tt has been forcibly, and very truly said, that an unlimited 
power in the legislature to make any and everything lawful 
which it might see fit to call taxation, would, when plainly 
stated, be an unlimited power to plunder the citizen.” Cooley 
on Taxation, p. 66. 

“There is no such thing,” said Mr. Justice Field, “in the 
theory of our national government as unlimited power of tax- 
ation in Congress. There are limitations of its powers arising 
out of the essential nature of all free governments; there are 
reservations of individual rights, without which society could 
not exist, and which are respected by every government. The 
right of taxation is subject to these limitations” (citing Loan 
Association v. Topeka, 20 Wall, 655, and Parkersburg v. 
Brown, 106 U. S. 487). Continuing the Justice said: “The 
inherent and fundamental nature and character of a tax is that 
of a contribution to the support of the government, levied upon 
the principal of equal and uniform apportionment among the 
persons taxed, and any other exaction does not come within the 
legal definition of a tax.” 

“This inherent limitation upon the taxation power forbids 
the imposition of taxes which are unequal in their operation 
upon similar kinds of property and necessarily strikes down the 
gross and arbitrary distinctions in the income law as passed 
by Congress.” Pollock v. Farmers’ Loan & Trust Co., 157 
U. S. 599, 600. 

The Congress of the United States, the creator and absolute 
monarch of the Territory and its legislature, being thus limited 
and restricted in enacting tax law, it follows as a matter of 
course that the legislature of the Territory of Hawaii is limited 
in like manner even in the absence of any written restrictions. 

Was the legislature acting within the limitations of its pow- 
ers in making the exemptions prescribed in this Act? 

Section 1 provides “From and after the first day of July, 
A. D. 1901, there shall be levied, assessed, collected and paid 
annually upon the gains, profits and income over and above one 
thousand dollars, derived by every person residing in the Ter- 
ritory of Hawaii from all property owned, and every business, 
trade, profession, employment or vocation carried on in the 
Territory, and by every person residing without the Territory 
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from all property owned, and every business, trade or profes- 
sion, employment or vocation carried on in the Territory, by 
every servant, or officer, of the Territory wherever residing, a 
tax of two per cent. on the amount so received during the year 
preceding.” 

A proviso in Section 4 reads: “Provided further, that no 
deduction shall be made for personal or family expenses, the 
exemption of one thousand dollars mentioned in Section 1 being 
in lieu thereof.” 

Section 2 provides for the same rate of tax to be levied and 
collected on the net income of all private corporations doing 
business in the Territory except insurance companies, and these 
are exempted from all taxes under this Act. 

“An exemption to be admissible, it would seem, ought to be 
either made on the basis of contract, in which case the public is 
supposed to receive a full equivalent therefor, or it ought to be 
made on some ground of public policy, such as might justify a 
pension or a donation of the public funds on some general rule 
of which all who come within it may have the benefit. It is diffi- 
cult to conceive of an exemption law which selects single indi- 
viduals or corporations, or single articles of property, and taking 
them out of a class to which they belong, makes themthe sub- 
ject of capricious legislative favor. Such favoritism could make 
no pretense to equality, it would lack the semblance of legiti- 
mate tax legislation.” Cooley on Taxation, 152 and 153. 

It is contended by counsel for the defendant that “the ex- 
emption of one thousand dollars was provided on the theory 
that that sum represented the cost of providing the necessarics 
of life for an average-sized family in this Territory and also be- 
eause the legislature had found that these persons who would 
be exempted by this provision were already bearing a larger pro- 
portional share of the burdens of taxation than their more 
wealthy neighbors.” The answer to the first part of this argu- 
ment given by the Supreme Court of tne Republic when pre- 
sented by the same counsel in the Campbell case when urging 
the validity of the income tax law of 1896 in which the exemp- 
tion was two thousand dollars, is pertinent. “It is argued,” 
said the Chief Justice, “that the exemption of incomes of two 


ROBERTSON v. PRATT. 627 


thousand dollars is reasonable and in furtherance of a public 
purpose, because the sum of two thousand dollars is the average 
annual cost of living of a family. This is a mere supposition 
and is not to be taken as true in our community.” Campbell v. 
Shaw, 11 Haw. 121. If the court in 1897 refused to accept as 
true the supposition that two thousand dollars was the average 
annual cost of living of a family in this community, it does not 
seem that this court will now accept as true a supposition that 
one thousand dollars will cover such expense and that an exemp- 
tion of one thousand dollars on such a theory is reasonable and 
fair and is in the furtherance of a public purpose. If this assump- 
tion be true, why is the exemption allowed to the single man 
without a family? Under the law the exemption is allowed to 
the individual without regard to the fact that there may be one 
or many dependent upon him for support unless the individual 
is the member of a family and then “only one deduction of one 
thousand dollars shall be made from the aggregate annual in- 
come of all the members of one family composed of one or both 
parents and one or more minor children, or husband and wife.” 
This is an unjust and indefensible discrimination against the one 
man or class of men in all communities who should have the 
thoughtful care of the legislature, that is, the man of large fam- 
ily, and in favor of the man without family. In reply to the 
last part of the argument, that is, that the legislature found 
“that the persons exempted had been bearing more than their 
proportion of the burden of taxation.” We fail to note any 
such finding by the legislature and if it had made such finding 
we are not sure that the court would be bound by it. It is clear 
that this exemption is purely arbitrary and capriciously made. 
No public purpose is sought to be served by it. Those exempted 
from taxation are not proper subjects of charity. No good 
reason appears why persons whose income is less than one thou- 
sand dollars per year should be relieved from bearing their just 
proportion of the burdens of taxation. 

The exemption of insurance companies from taxation is less 
defensible than the class of persons above referred to. Why 
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insurance companies should be classed with charitable, religious 
and educational corporations or fraternal societies and exempted 
from paying taxes under this law does not clearly appear. The 
law says because they are taxed under another Act. The refer- 
ence is to Section 20 of the Act of 1896, under which insurance 
companies are taxed one per cent. on gross premiums received. 
This section provides that “such companies shall not be caused to 
pay any other taxes or duties under this Act.” This exempts the 
real and personal property of insurance companies from taxation 
and now this Act 20 exempts the income from all property 
owned by insurance companies from taxation. It is claimed 
that insurance companies have no property in the Territory to 
be protected by its laws. This is not made the basis of the 
exemption in the statute. The statute says tte exemption is 
made because they are taxed under another law and when we 
examine that other law we find that the real and personal prop- 
erty of insurance companies are exempt from taxation. We 
know as a matter of law that insurance companies can own and 
hold real and personal property. It does not appear from the 
submission whether they own much or little in this Territory. 
But it does appear that whatever property is owned by insur- 
ance companies in this Territory is wholly relieved from prop- 
erty or income tax. If the legislature can thus favor insurance 
companies by classing them as “religious, charitable or educa- 
tional” corporations there is nothing to prevent it from extend- 
ing similar favors to other corporations without this classifica- 
tion. In the language of Mr. Justice Field, the “inherent limi- 
tation upon the taxing power forbids the imposition of taxes 
which are unequal in their operation upon similar kinds of prop- 
erty” and to make such unjust discrimination in exemptions is 
beyond the power of the legislature. 

As to the second objection. It is conceded that the legislature 
has the power to classify the objects of taxation, “but it is equal- 
ly well settled that selections cannot be made out of a class for 
taxation and others of the same class be exempted.” (Campbell 
v. Shaw, Id. 121.) This power of classification must in the 
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very nature of the power be limited in other respects. When 
the legislature has once classified the objects of taxation within 
its jurisdiction this of necessity exhausts the power. If the 
same property can be classified twice, there is no limit to the 
number of classifications that may be made. It cannot after the 
first classification is complete proceed again to classify a part 
of the objects of taxation without repealing the first classification, 
otherwise there could be no equality and just apportionment of 
the burdens of taxation. This is exactly what the legislature 
has attempted in this income law. Without disturbing the 
classification made by the revenue law of 1886, it is sought to 
re-classify a part of the property classified by the law of 1886 
and under which a tax of one per cent. on the “full cash value” 
is levied and collected as of the first day of January of each 
year, that is, all real estate and all personal property in the 
Territory is classified, and where its owner has a net income of 
more than one thousand dollars per annum, the net income 
therefrom is taxed at two per cent. The result is that a part of 
the real and personal property is soughi to be taxed twice, while 
other property of the same kind is to be taxed once. 

Double taxation does not of necessity render a tax law void 
for the reason that double taxation of some character is a neces- 
sary incident of many tax laws, but where the manifest object 
and purpose of a law is to levy a double tax on some property 
and to arbitrarily exempt other property of the same kind, the 
law is null and void for the reason that it violates the funda- 
mental principles binding on the legislature in enacting tax 
laws. “The inherent and fundamental nature of a tax is that of 
a contribution to the support of the government, levied upon 
the principle of equal and uniform apportionment among the 
persons taxed.” (157 U. S. 600.) 

I feel much hesitation in arriving at the conclusion that an 
Act of the legislature is void and particularly a law enacted to 
provide needed revenue for the support of the Territorial Gov- 
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ernment, but the vices of this Act are of such a nature and their 
practice, if unchecked, are so far-reaching that I am impelled 
to such conclusion in regards to the Act under consideration. 


IN RE THE ESTATE OF ALINA. 
APPEAL FROM Ciroo Juper, First Crrcurr. 
Susmrrrep OcroreR 9, 1901. Derowep Ocroser 12, 1901. 
GALBRAITH AND Perry, JJ., anp Giizert F. Lirrie, Crecuir 


JUDGE, IN PLACE OF FREAR, C.J., ABSENT. 


Where the amount of commissions due an administrator have been 
definitely settled by decision of this court and tke cause is 
remanded to Circuit Judge for “such further proceedings as may 
be necessary in conformity with the foregoing viows,” it is error 
for the Circuit Judge to allow an attorney’s fee to the attorney of 
the legatees and make the same a charge against the adminis- 
trator’s commissions. 


OPINION OF THE COURT BY GALBRAITH, J. 


This is an appeal from an order of a Circuit Judge of the 
First Circuit, in Probate, allowing to the attorney of the leg- 
atees, an attorney’s fee of $40.00 and charging the same against 
the commissions allowed to the administrator. This is the second 
time this cause has been before this court. The decision in the 
first appeal may be found, ante pp. 288 to 391. A statement 
of the facts is set out on page 389 Id. 

In the decision on the first appeal the court stated its con- 
clusion as follows: “Under all of the circumstances of the case, 
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we think that justice to the legates and to the administrator 
requires a disallowance out of the latter’s commissions of the 
sum of $50.00 and no more.” (Id. p. 391), and the cause was 
remanded “for such further proceedings as may be necessary in 
conformity with the foregoing views.” (Id.). 

No question was raised or presented during the trial of the 
case or pending the first appeal regarding the allowance of at- 
torney’s fees. The amount of the administrator’s commissions 
was definitely determined by the former decision of this court. 
The cause was remanded with directions to take “such further 
proceedings as may be necessary jn conformity with the fore- 
going views.” 

When the Circuit Judge charged this attorney’s fee against 
the commissions of the administrator he reduced such commis- 
sions in the amount of said fee and to this extent the “proceed- 
ings” had were not “in conformity with” the mandate of this 
court but were in direct conflict with it. 

Assuming that the contention of counsel is correct that tho 
Circuit Judge had the power to allow the attorney’s fee in this 
case, it is clear that the application for the allowance of the fee 
came too late. It was not made until after the issues had been 
settled and tried and the administrator had prosecuted a suc- 
cessful appeal and the cause had been remanded. The allow- 
ance cannot be sustained on the ground that the administrato: 
was at fault in prosecuting the appeal. Whatever may have 
been his laches in the discharge of his duties as administrator he 
was strictly within his rights in prosecuting the appeal. His 
contention in the main were sustained by the court and he ought 
not to be mulcted in costs for being right. 

The order appealed from is reversed and the cause is re- 
manded for such further proceedings as may be necessary. 

Magoon & Thompson for administrator. 

W. W. Thayer for legatees. 
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ESTHER N. PILIPO and ELIZABETH K. PILIPO v. 
NETTIE L. SCOTT and KONA SUGAR CO., Limited. 


APPEAL FROM Circuit JupGE, First Crrecuir. 
SUBMITTED OCTOBER 9, 1901. Decivep Ocrosrr 12, 1901. 
GALBRAITH AND Perry, JJ., anp Crrevir Jupes Lirrie Ix 


PLACE OF FREAR, C.J., ABSENT. 


When a lessee fails to pay the rent reserved in a lease, the lessor has 
a plain, speedy and adequate remedy at law, to recover either the 
amount of such rent or summary possession of tne land. In such 
case, equity has no jurisdiction to declare a forfeiture of the lease. 
So also, the aid of equity to declare such forfeiture cannot prop- 
erly be invoked on the ground that the iessee pays each installment 
of rent only after legal proceedings to recover summary possession 
of the land have been instituted. 


OPINION OF THE COURT BY PERRY, J. 


This is a suit in equity wherein the complainants pray that a 
certain lease, of land situate on the Island of Hawaii, executed 
by them to respondent Nettie L. Scott, be declared forfeited 
and determined. The respondent Scott, it is alleged in the bill, 
sub-leased a portion of the demised premises to the respondent, 
the Kona Sugar Company. The averments of the bill upon 
which the prayer for relief is based, are as follows: “8rd: That 
by the terms of said lease, the lessors were authorized to termin- 
ate the same upon the non-payment of the rent therein reserved 
and thirty days shall have expired after lawful demand, and it 
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shall thereupon become void; the lessors to re-enter the said 
demised premises, which will more fully appear by reference to 
said lease. 

“4th: That said Nettie L. Scott and Kona Sugar Co., Lim- 
ited, a corporation, have wilfully refused to pay the rents re- 
served in said lease as they became due and have utterly refused 
to pay the said rents and taxes and have maliciously and wanton- 
ly caused your petitioners a great deal of trouble and expense in 
the collection thereof by bringing suits in court; that when the 
next half yearly rent fell due, the said respondents refused to 
pay the same and after repeated demands by petitioners for the 
said rent, petitioners again brought suit in court. 

“Sth: Thaf the said defendants have repeatedly stated that 
they intended to make petitioners all the trouble and expense 
that they could with reference to said premises in order that 
petitioners might be compelled to sell said premises. 

“6th: That by reason of the action of the said defendants 
the said lease has become forfeited.” 

The language used in paragraph four does not make it clear 
whether or not the rent referred to was in fact paid prior to the 
institution of these proceedings. If it was paid, though after 
action was brought therefor, before the issuance of a writ of 
possession (see Civil Laws, Chapter 106), we fail to see upen 
what theory the aid of a court of equity can now be invoked by 
the complainants. The mere fact that the lessee failed to pay 
each installment of rent until after an action for summary pos- 
session of the land was instituted, would not be sufficient ground 
to justify the granting of the relief prayed for. If, on the other 
hand, the rent has not been paid, it is clear that equity has no 
jurisdiction to grant the relief asked. Complainants have a 
plain, speedy and adequate remedy at law. An action may be 
brought either for recovery of the amount of the rent or for 
summary possession of the land, the latter under the statute 
above referred to. Moreover, equity will not enforce a for- 
feiture of the estate created by a lease for breach of one of the 
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covenants therein. Hong Kim v. Hapai, ante 328, 331. For 
these reasons we think that the bill was correctly dismissed. 


The decree appealed from is affirmed. 
Achi & Johnson for complainants. 


Andrews, Peters & Andrade and Holmes & Stanley for 
respondents. 


CHARLES S. DESKY v. THE ORPHEUM COMPANY, 
LIMITED, a Hawaiian Corporation. 


APPEAL From Orrcurr Juper, First Crrcurr. 


Supmitrep Ocroser 17, 1901. Dectwep OcrorrrR 21, 190! 


GALBRAITH AND Perry, JJ. 


A mortgage provided for “an attorney’s fee’’ to be paid by the 
mortgagor in the event of foreclosure proceedings and the amount 
recoverable under the mortgage was in excess of thirty thousand 
dollars: 


Held that the allowance of a fee of $500. to the attorneys 
of the mortgagee was not excessive or unreasonable. 


OPINION OF THE COURT BY GALBRAITH, J. 
follows: 


A decree was entered by the Circuit Judge in this cause as 


“This cause came on for hearing on this 6th day of August, 
A. D. 1901, before the Honorable George D. Gear, Second 
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Judge of the Circuit Court of the First Judicial Circuit of the 
Territory of Hawaii, at Chambers, Messrs. Hatch & Silliman 
appearing on behalf of the said plaintiff Charles S. Desky, and 
Messrs. Kinney, Ballou & McClanahan appearing on behalf of 
the said defendant The Orpheum Company, Limited, and the 
court having heard the evidence adduced and being fully advised 
in the premises, and it appearing to the court that there is now 
due and owing to the plaintiff by the said defendant upon the 
several notes and the mortgage securing the same as set out and 
referred to in the plaintiff’s complaint on file herein the sum of 
$8,449.91, and it further appearing that in default of the pay- 
ment of said sum by the defendant-to the plaintiff herein the 
plaintiff is entitled to a foreclosure of said mortgage and a sale 
of the premises therein described and is entitled to have the pro- 
ceeds of such sale applied to the payment of said notes and the 
debt secured by said mortgage. 


“Now Therefore It Is Ordered, Adjudged and Decreed that 
the said defendant The Orpheum Company, Limited, pay to the 
plaintiff herein the said sum of eight thousand four hundred and 
forty-nine dollars and ninety-one cents, together with the costs of 
this suit taxed at the sum of sixteen ($16.00) dollars and the sum 
of five hundred dollars attorney’s fees, as provided for in said 
mortgage, and auctioneer fee of $250, and in default of the pay- 
ment of said sums by the said defendant, it is ordered, adjudged 
and decreed that the premises described in said mortgage, and 
hereinbelow described, be sold at public auction by James F. 
Morgan on Saturday, the 24th day of August, A. D. 1901, at 
12 o’clock noon to the highest bidder for cash, and out of the 
moneys arising from such sale the plaintiff herein shall retain the 
sum of Thirty Thousand Five Hundred Sixty-two and 41-100 
dollars due upon said promissory notes and secured by said 
mortgage, together with the costs of this suit taxed at Sixteen 
Dollars, and Five Hundred Dollars attorney’s fees, and the 
expense of such sale, rendering the surplus, if any, to the said 
defendant, The Orpheum Company, Limited, its successors or 
assigns. The said premises as set out in said mortgage and here- 
by ordered to be sold as aforesaid are described by metes and 
bounds, (Here follows the description by metes and bounds.) 


“Said premises being subject, however, to a certain mortgage 
given by the said plaintiff Charles S. Desky to the Hawaiian 
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Evangelical Association in the sum of Fifteen Thousand Five 
Hundred Dollars bearing interest at the rate of seven per cent 
per annum, payable semi-annually and due and payable in five 
years from the 8th day of May, A. D. 1899, and recorded in the 
office of the Registrar of Conveyances for the Territory of 
Hawaii on the 1st day of May, A. D. 1899, in Liber 187, on 
pages 498-500. 


“And it is further ordered, adjudged and decreed that the said 
defendant, the Orpheum Company, Limited, from thenceforth 
and for ever do stand absolutely debarred and foreclosed of and 
from all right, title, interest and equity of redemption of, in and 
to the said mortgaged premises.” i 

From this decree the defendant appealed to this Court. No 
transcript of the evidence is presented and the only contention 
made by the defendant is that the attorney’s fee of $500. allowed 
the attorneys of the mortgagee is “excessive and unreasonable.” 
The mortgage foreclosed provided that in case of default in the 
payment of the notes, therein described, the mortgagee might 
proceed to foreclose the mortgage “and out of the money arising 
from such sale or sales the mortgagee or his legal representatives, 
shall be entitled to retain the sums thus secured by this mort- 
gage, whether then due or thereafter payable, including all costs, 
charges or expenses incurred or sustained by him or them by 
reason of any default in the performance or observance of the 
covenants and conditions of this mortgage, and an attorney’s fee, 
rendering the surplus, if any, to the mortgagors, its successors 
and assigns.” ‘Taking into consideration the amount of property 
involved and the responsibility imposed on the attorneys for the 
plaintiff in the proceedings we cannot say that this allowance is 
unreasonable or excessive. If this suit had been an action in 
assumpsit the statutory attorney’s fee would have ‚been more 
than the amount allowed by the judge in this case. 

The date fixed for the sale in the decree having passed it will 
be necessary for the Circuit Judge to direct sale at another time. 


The decree appealed from will be affirmed except as to the 
date of sale therein named, and the cause will be remanded to 
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the Circuit Judge for such further proceedings as may be neces- 
sary to enforce the same. It is so ordered. 

Hatch & Silliman for plaintiff. 

Kinney, Ballou & McClanahan for defendant. 


GULSTAN F. ROPERT, as Trustee, r. SOLOMON KAUAI, 
KUKULI KAUAI and HO HEE. 


Excertions FROM Crrcurr Court, Firsr Circuit. 
Susmitrep Ocroser 15,1901. Dercrwep Novewser 5, 1901. 
Garprairh axD Perry, JJ., anp F. M. Harca, Esq., OF THE 


BAR, IN PLACE or Frear, C.J., assent. 


The acceptance of a lease by the tenant for a part, or the whole, of the 
demised premises from a stranger is an act inconsistent with his 
duty to the landlord and is a ground of forfeiture of the estate 
created by the prior lease. The forfeiture may be waived by the 
landlord. 

If a forfeiture is to be enforced the tenant is entitled to notice. The 
commencement of an action of ejectment against the stranger and 
the tenant without causing the tenant to be served with process is 
not notice to the latter of the intention of the landlord to declare 
a forfeiture. 


OPINION OF THE COURT BY F. M. HATCH, ESQ. 


The plaintiff comes to this court on exceptions. The errors 
complained of are: (1) the granting of defendants’ motion 
for a non-suit at the close of plaintiff's evidence; (2) the re- 
fusal of the trial court to reopen the ease for the purpose of 
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allowing the plaintiff to introduce additional evidence. The 
ground for the motion for non-suit was the failure of the evi- 
dence to show the right of possession of the premises in the 
plaintiff at the commencement of the action. It is admitted 
by plaintiff that if the evidence disclosed a valid outstanding 
lease the motion was properly allowed. 

The plaintiff instituted a suit in ejectment in the court be- 
low in the month of May, 1899, against the defendants. Ho 
Hee was not served with process and made no appearance in the 
suit. The defendants Kauai were served and appeared and de- 
fended. 

The evidence produced by the plaintiff disclosed the follow- 
ing facts: that in the year 1892 a lease was executed to Ho Hee 
for the premises in dispute and an additional area for a term 
of ten years, rent payable semi-annually; that Ho Hee paid 
rent under this lease up to October, 1899; that in January, 
1899, rent was paid to the plaintiff and that in October, 1899, 
the lease was assigned, whether or not with the consent of the 
plaintiff does not clearly appear; that in the latter part of the 
year 1898 defendant Kauai asserted claim to a part of the leased 
premises and threatened Ho Hee if he did not take a lease from 
him to execute a lease to Japanese; that Ho Hee accepted a 
lease from Kauai for a part of the premises claimed by him; 
that Ho Hee excuses his act in taking this lease by contending 
that John K. Sumner, his lessor, had refused to give him any 
assurances that he would protect him against the claims of 
Kauai; that he, Ho Hee, specifically disclaimed any intention 
of disputing or denying the plaintiff’s title by the acceptance 
of said lease from Kauai; that he paid rent to both parties and 
recognized, so far as he could, the title of each and claimed to 
regard them both as good. 

It is contended by the plaintiff that the act of taking the 
lease by Ho Hee from Kauai was ipso facto a forfeiture of his 
lease from the plaintiff; that this act severed and terminated the 
relation of landlord and tenant between them and that from 
that time forward Ho Hee was a trespasser on the premises. 
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Taking a lease from an adverse claimant by Ho Hee was an 
act inconsistent with his duty to his landlord and would entitle 
the landlord to enforce a forfeiture against the tenant for that 
reason, if the landlord should elect to do so. The law guards 
jealously the possession which a landlord entrusts to his tenant. 
It places upon the tenant the absolute unqualified duty of pre- 
serving the possession for the landlord. Some cases go to the 
extent in the landlord’s interest of declaring the attornment to 
a stranger void as against public policy. Byrne v. Beeson, 1 
Douglas 179 Mich.; Fuller v. Sweet, 30 Mich. 237. 

“An attornment shall not inure or work to pass any interest 
to make a bad grant good, nor to give a man a tenancy by 
disseisin, intrusion or abatement.” Shepherd’s Touch. 254; 
Kurtz v. Cummings, 24 Penn. St. 35; Perkins v. Potts, 73 
N. W. 936. 

So carefully is this right of possession of the landlord guarded 
by the law that a tenant is not allowed to dispute the title of his 
landlord until he has restored the landlord to possession of the 
premises; and this principle is strictly applied to all who deal 
with the tenant and obtain possession from or through him 
during the continuance of the original term. Fleming v. Mills, 
182 Ill. 264. 

The landlord, however, must assert his right to insist upon a 
forfeiture. The facts in the case at bar easily distinguish it 
from Willison v. Watkins, 3 Peters 43 and Peyton v. Stith, 
5 Peters 435. In each of these cases the tenant not only 
attorned to a stranger but refused to pay rent to his landlord 
and expressly repudiated the tenancy. The positive and ex- 
press repudiation of the tenancy was the circumstance which 
in those cases led the court to hold the tenancy to be at an end. 
In the absence of such a direct repudiation we hold that the 
attornment to a stranger did not ipso facto terminate the lease 
from Sumner. That act gave the landlord a right of action 
which he could assert or not at his pleasure. 

In Willison v. Watkins a quotation is made from Lord 
Redesdale showing clearly the obligation upon the landlord to 


640 NOVEMBER, 1901. 


assert forfeiture if he claimed one. Lord Redesdale says: 
“That the attornment will not affect the right of the lessor so 
long as he has a right to consider the person holding posses- 
sion as his tenant. But as he has the power to punish the act 
of his tenant in disavowing the tenure by proceeding to eject 
him notwithstanding the lease; if he will not proceed with 
the forfeiture he has no right to affect the rights of third per- 
sons on the ground that the possession was destroyed; and there 
must be a limitation to this as well as every other demand.” 

The case on this point comes clearly within the rule laid 
down by this court in Rice v. Spooner, 11 Haw. 331, where it 
is held that a mere breach of condition does not of itself work 
a forfeiture. “It merely gives the grantor the right to enforce 
a forfeiture. This right he may waive.” It is not claimed 
that any act was done in assertion of the right of forfeiture 
against Ho Hee other than the filing of this suit. As Ho Hee 
was not served with process and made no appearance this can- 
not be said to be any notice to him of the plaintiff’s intention 
to claim a forfeiture. The conclusion follows that at the time 
of the commencement of the suit the lease of 1892 was valid 
and outstanding and a portion of the term unexpired. The 
right of possession was not in the plaintiff. 

The view we have taken of this case renders the offers of 
proof made by the plaintiff immaterial. 

The exceptions are overruled. 

T. McCants Stewart and Holmes & Stanley for plaintiff. 

Kinney, Ballou & McClanahan for defendants. 
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HARVEY R. HITCHCOCK, LAWRENCE H. DEE, HAR- 
RY L. EVANS and CHARLES J. FISHEL, on behalf 
of themselves and all other stockholders in the Kamalo 
Sugar Company, Limited, v. FRANK HUSTACE, 
JOHN J. EGAN, FRANK H. FOSTER and THE KA- 
MALO SUGAR COMPANY, LIMITED. 


APPEAL FROM O1ecurr Junar, First Crecurr. 


Sugmrrep Ocroser 12,1901. Dxcmep Novemere 8, 1901. 


GatpraitH AND Perry, JJ., anv J. W. CATHCART, Esg., oF 
THE Bar, IN PLACE oF FREAR, C.J., ABSENT. 

Certain amendments to a bill and answer were allowed after the close 
of the evidence. Held, that these amendments presented a new and 
distinct issue not raised by the origina) pleadings and that, under 
the circumstances, it was error for the court to refuse to receive 
evidence offered by the respondents in support of the averments of 
the amendments to their answers and to enter a decree against the 
respondents without hearing such evidence. 


OPINION OF THE COURT BY FERRY, J. 
(Galbraith, J., dissenting.) 


The complainants brought a bill in equity, the main allega- 
tions of which were as follows: that on or about. the 8th day 
of May, 1899, the respondent corporation was organized with 
a capital stock of one million dollars divided into fifty thousand 
shares of the par value of twenty dollars each, that the said 
shares were purchased by a large number of persons residing 
in the Hawaiian Islands and elsewhere, and that the complain- 
ants became and are stockholders in the corporation; that the 
respondents Hustace, Egan and Foster were the promoters of 
the corporation; “(4) that on or about the 20th day of April, 
A. D. 1899, and before the incorporation of the said company 
the said defendants as such promoters held out and proposed 
to the said plaintiffs and their associates that a corporation 
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should be formed for the purpose of raising and cultivating 
sugar cane and doing a general sugar plantation business on the 
Island of Molokai, Hawaiian Islands, to be called and known 
as the Kamalo Sugar Company, Limited, and that in order 
to do so it was necessary that intending stockholders in said 
proposed company should pay to said defendants a ten (10%) 
per cent assessment on the capital stock of said company and 
that said plaintiffs and their associates did pay said assessments 
to the defendants and that on or about the 29th day of April, 
A. D. 1899, and after the payment of said ten (10%) per cent 
assessment the said defendants Hustace, Egan and Foster pur- 
chased certain lands and premises situated on said Island of 
Molokai belonging to H. McCorriston and D. McCorriston both 
of whom reside on said Island of Molokai; and the said defend- 
ants Frank Hustace, John J. Egan and Frank H. Foster agreed 
to pay to the said H. McCorriston and D. McCorriston the sum 
of twenty-five thousand ($25,000.00) dollars for the said lands 
and premises, and accordingly the said defendants did pay to 
the said H. MecCorriston and D. McCorriston the said sum of 
twenty-five thousand ($25,000.00) dollars out of the moneys 
paid into the treasury of said company by the stockholders 
thereof and they the said defendants obtained a deed of said 
lands and premises from the said H. McCorriston and D. Mce- 
Corriston which said deed conveyed the said lands and premises 
to the said three defendants and they the said defendants re- 
corded the said deed in the office of the Registrar of Convey- 
ances in said Honolulu on or about the 10th day of June, A. D. 
1899, which said deed the plaintiffs crave leave to refer to 
hereafter and offer the same in evidence. 

“(5) That the said defendants Frank Hustace, John J. 
Egan and Frank H. Foster did unlawfully combine conspire 
confederate and agree together to cheat and defraud the stock- 
holders of the said Kamalo Sugar Company Limited and the said 
Kamalo Sugar Company Limited out of the sum of thirty-five 
thousand ($35,000.00) dollars, and accordingly on the 31st day 
of May A. D. 1899 and after the receipt of further assess- 
ments the said defendants granted bargained sold and con- 
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veyed the said lands and premises so purchased by them as 
aforesaid to the said Kamalo Sugar Company Limited for the 
sum of sixty thousand ($60,000.00) dollars and did make and 
execute a deed for the consideration of sixty thousand ($60,- 
000.00) dollars to the Kamalo Sugar Company Limited which 
said deed was acknowledged on the 3rd day of June A. D. 1899 
and recorded in the said Registry Office on or about the 10th 
day of June A. D. 1899 to which said deed the plaintiffs crave 
leave to refer and introduce in evidence hereafter. 

“(6) That the said defendants after having entered into 
said conspiracy to cheat and defraud the Kamalo Sugar Com- 
pany Limited and the stockholders therein falsely fraudulently 
and corruptly representing to the said stockholders of the said 
Kamalo Sugar Company Limited that they had paid the said 
H. McCorriston and D. McCorriston the sum of sixty thousand 
($60,000.00) dollars for the said lands and premises [and in 
accordance therewith they caused to be inserted in the said 
deed from H. McCorriston and D. McCorriston to them the 
said defendants as a consideration for the purchase price of said 
lands the sum of sixty thousand ($60,000.00) dollars]” (the 
words in brackets were, on motion of complainants, stricken out 
after the close of the evidence for failure of proof) “whereas 
in truth and in fact they had only paid the sum of twenty-five 
thonsand ($25,000.00) dollars for the said lands and premises 
and by means of the false fraudulent and corrupt statements 
they obtained from the said Kamalo Sugar Company Limited 
the sum of sixty thousand ($60,000.) dollars as the purchase 
price for the said lands and premises; and the said defendants 
Frank Hustace, John J. Egan and Frank H. Foster entered into 
an agreement and arranged that the said lands and premises 
so purchased from H. MecCorriston and D. McCorriston should 
be charged to the Kamalo Sugar Company Limited at sixty 
thousand ($60,000) dollars and it was so charged and entered 
upon the books of the said corporation and that the surplus of 
thirty-five thousand ($35,000.00) dollars should be divided be- 
tween them the said Frank Hustace, John J. Egan and Frank 
H. Foster and the said money was so divided among the said 
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defendants Frank Hustace, John J. Egan and Frank H. Foster. 
That the said lands and premises so purchased from the said 
H. McCorriston and D. McCorriston was not worth more than 
the sum of twenty-five thousand ($25,000.00) dollars and the 
sum of twenty-five thousand ($25,000.00) dollars is and was 
more than its market value; that the said plaintiffs and other 
stockholders believing the statements and representations of the 
defendants Frank Hustace, John J. Egan and Frank H. Fos- 
ter as to the value of said lands and premises and that they 
had paid the sum of sixty thousand ($60,000) dollars therefor 
relied thereon and subscribed for the shares of stock now held 
and owned by them in the said Kamalo Sugar Company Lim- 
ited. 

“(7) That the said defendants Frank Hustace, John J. 
Egan and Frank H. Foster paid to the said H. McCorriston and 
D. McCorriston the sum of twenty-five thousand ($25,000.00) 
dollars in cash out of the money paid into the treasury of said 
company by the plaintiffs and other of the stockholders thereof 
as aforesaid and did also falsely wilfully and corruptly issue 
and deliver to the said H. McCorriston and D. McCorriston 
paid up stock of the par value of twenty thousand ($20,000.00) 
dollars the property of the said Kamalo Sugar Company Limited 
which said twenty thousand ($20,000.00) dollars in cash and 
twenty thousand ($20,000.00) dollars in paid-up stock was the 
actual amount paid for the said lands and premises so purchased 
from the said H. McCorriston and D. MeCorriston as aforesaid. 

“(8) That the said twenty-thousand ($20,000.00) dollars of 
paid-up stock so issued and delivered to said H. MeCorriston 
and D. McCorriston as aforesaid was not the property of said 
defendants Frank Hustace, John J. Egan and Frank H. Foster 
and they had no lawful right or authority to issue and deliver 
the said paid-up stock to the said H. MeCorriston and D. Mc- 
Corriston as aforesaid and they the said defendants wilfully and 
corruptly and with intent to cheat and defraud the said Kamalo 
Sugar Company Limited and the stockholders thereof issued 
and delivered the said stock secretly well knowing that they 
had no lawful right or authority so to do.” 
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The remaining allegations were, in substance, that respond- 
ents Hustace and Foster were directors of the company and had 
control of the Board of Directors; that the officers of the com- 
pany were requested to institute proceedings to recover of the 
three respondents first named the sum of thirty-five thousand 
($35,000.00) dollars alleged in the bill to have been fraudu- 
lently converted and that such officers failed and refused so to 
do; and that the officers had issued a call for certain assess- 
ments on the assessable stock of the corporation, which assess- 
ments the complainants averred to be unnecessary, and had 
threatened to sell certain stock for non-payment thereof. 

The prayer was for au injunction to restrain the threatened 
sale of delinquent stock, “and further that the said defendants 
Frank Hustace, John J. Egan and Frank H. Foster be declared 
trustees for the Kamalo Sugar Company, Limited, and that they 
be ordered by this Honorable Court to pay into the treasury 
of the said Kamalo Sugar Company, Limited, the sum of thirty- 
five thousand ($35,000.00) dollars with interest thereon for the 
use and benefit of said corporation,” for appointment of a Re- 
ceiver pendente lite, for the removal of Hustace and Foster 
from office, “and for such other and further relief in the prem- 
ises as and under the circumstances of this case may require and 
as to your Honor and this Honorable Court may seem meet.” 

The respondents in their answers severally denied the truth 
of the charge, as made in the bill, that they had fraudulently 
converted the sum of thirty-five thousand ($35,000.00) dollars 
to their own use and averred the truth to be that prior to the 
incorporation of the company they held and controlled certain 
valuable lands, leases and options, that upon such incorporation 
they conveyed and assigned to the corporation all of such lands, 
including the McCorriston lands referred to in the bill, leases 
and options for the consideration of sixty thousand ($60,000.00) 
dollars in cash and seven thousand (7,000) shares of the non- 
assessable stock of the corporation, and that out of the money 
and. stock last mentioned they paid and transferred to the Me- 
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Corristons the sum of twenty-five thousand ($25,000.00) dollars 
in cash and one thousand (1,000) shares of said stock as con- 
sideration for the deed referred to in the bill. 

Upon this state of the pleadings, the trial was had. After 
its conclusion, the court orally announced from the bench that 
it was its finding from the evidence that the three respondents 
had perpetrated fraud, both actual and contructive, upon the 
corporation and that judgment would be rendered against them 
for the sum of thirty-five thousand ($35,000.00) dollars fraudu- 
lently converted to their own use, further stated that the evi- 
dence plainly showed that the three respondents had fraudulently 
converted to their own use one hundred and twenty thousand 
($120,000.00) dollars of the paid up stock of the corporation, 
and, of its own motion, called upon counsel to argue the ques- 
tion as to whether or not under the bill as it was originally 
filed the court had power and authority to render judgment 
against the respondents for such paid-up stock. After argu- 
ment, the court ruled that under the bill it had no such power or 
authority. Counsel for the complainants thereupon asked for 
and obtained leave to amend the bill by adding the following 
allegation: “8 (a) that the said defendants Frank Hustace, 
J. J. Egan and Frank H. Foster did unlawfully com- 
bine, conspire, confederate and agree together to cheat and 
defraud the stock-holders of the said Kamalo Sugar Company 
Limited and the Kamalo Sugar Company Limited out of the 
paid-up stock of the said corporation of the value of one hun- 
dred and twenty thousand ($120,000.) dollars and they the said 
Frank Hustace, J. J. Egan and Frank H. Foster did accord- 
ingly fraudulently, wilfully and corruptly take and convert the 
said property and said paid-up stock of the Kamalo Sugar Com- 
pany Limited of the value of one hundred and twenty thou- 
sand ($120,000.) dollars to their own use,” and by adding to 
the prayer, “and further that the said Frank Hustace, John J. 
Egan and Frank H. Foster be declared trustees for the said 
Kamalo Sugar Company, Limited, and that they may be ordered 
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by this Court to pay back into the treasury of the said Kamalo 
Sugar Company, Limited, the said one hundred and twenty 
thousand ($120,000.00) dollars of paid-up stock so fraudu- 
lently converted by them to their own use as set out in para- 
graph 8a of said bill or upon failure to pay into the treasury 
of the said Kamalo Sugar Company, Limited, the said one hun- 
dred and twenty thousand ($120,000.00) dollars of paid-up 
stock of the said corporation that they may be ordered to pay 
into the said treasury of the said Kamalo Sugar Company, 
Limited, the sum of one hundred and twenty thousand ($120,- 
000.00) dollars in cash or such other sum as this court shall 
deem meet.” 

The order allowing these amendments was dated November 
2, 1900, and filed November 8, 1900. On the 5th of the same 
month a stipulation was filed by counsel allowing respondenta 
five days from November 8rd within which to file a motion for 
leave to answer the bill as amended and to introduce evidence 
under such answer, and on November 8th a metion to that 
effect was filed, supported by affidavit. On November 10th 
counsel for the complainants agreed in writing “that, with the 
consent of the court, defendants herein may have until Novem- 
ber 30th, 1900, to answer to the amendments to plaintiffs’ bill 
of complaint.” Of this agreement the court said: “I cannot 
approve this stipulation. I do not think that any further or 
other answer will subserve the ends of equity. The amend- 
ment to the bill was allowed so that the allegations might con- 
form to the proof. The opinion of the Court has been rendered 
though not actually reduced to writing.” 

Subsequently, however, the court permitted the respondents 
to file answers to the bill as amended. In these answers the 
respondents denied the truth of the charge of fraud contained 
in the amendment and averred that the allotment of paid-up 
stock made to them was not made secretly, fraudulently or un- 
lawfully and that the complainants before they became stock- 
holders in the corporation had notice that the stock had been 
allotted to the respondents. Respondent Foster also prayed in 
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his answer that, if his portion of the-paid-up stock received by 
him should be declared illegal or forfeited, the court permit 
him to prove the value of his services, expenditures of money 
and options transferred by him to the corperation by way of 
quantum meruit, and that the corporation be decreed to pay 
him the amount so proved. To the answers to the bill as 
amended, the complainants filed a replication wherein they “say 
their bill as amended is true and the defendants’ answer as set 
forth is not true and this they are ready to prove and humbly 
pray as in and by said bill they have already prayed.” 

Thereafter the respondents offered to introduce evidence in 
support of the averments contained in their answers to the 
amendment to the bill, but the court declined to permit them to 
introduce such evidence, “for the reason that the entire matter 
of the conversion of the stock was gone into with as much detail 
and deliberation as the question of the conversion of the thirty- 
five thousand ($35,000.00) dollars was gone into upon the 
hearing.” After hearing some evidence on the subject of the 
market value of the stock at the time of its alleged conversion, 
the court signed a decree adjudging that the respondents Hus- 
tace, Egan and Foster fraudulently converted to their own use 
the sum of thirty-five thousand ($35,000.00) dollars in cash 
and six thousand (6,000) shares of the paid-up stock of the 
corporation and requiring said respondents to pay said sum of 
money and deliver said stock to the clerk of the Court for the 
benefit of the corporation, or, in default of such delivery, to pay 
to the clerk for the benefit of the corporation twenty dollars 
in cash for every share of stock not so delivered. From this 
decree the case comes to this court on appeal. 

The first question which arises, and the only one thus far 
argued, is whether or not the court below erred in refusing to 
receive evidence in support of the respondents’ answers to the 
amendment to the bill. 

The allowance of amendments to pleadings is a matter, per- 
haps, largely within the discretion of the court. Such amend- 
ments should not be allowed, however, except under such cir- 
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cumstances and upon such terms as will prevent the doing of an 
injustice to any of the parties concerned. Whether or not in 
this case the amendment to the bill was properly granted after 
the close of the evidence, is a question which has not been 
raised by counsel and which need not be decided. The amend- 
ment having been granted, we are of the opinion that the 
respondents were entitled to answer the new averments, as they 
were finally permitted to do, and to introduce evidence in sup- 
port of such answer, as they offered to do. The only charge 
made by the bill as originally filed was that the respondents had 
paid for the McCorriston lands twenty five thousand ($25,- 
000.00) dollars in cash and twenty thousand ($20,000.00) dol- 
lars in stock, and that they fraudulently represented to the 
stock-holders that they had paid for said lands the sum of sixty 
thousand ($60,000.00) dollars and by means of such fraudu- 
lent representations obtained from the corporation the sum of 
sixty thousand ($60,000.00) dollars as the price of such lands 
and fraudulently converted the surplus of thirty-five thousand 
($35,000.00) dollars to their own use; and the only relief 
sought, aside from the general prayer, was that respondents be 
declared trustees for the corporation of the said sum of thirty- 
five thousand ($35,000.00) dollars. The only issue presented 
was whether or not the respondents were guilty of the fraud 
charged with reference to the single transaction and whether 
or not there was a fraudulent conversion of the sum named. 
A decree must conform to and be supported by not only the 
evidence but also the pleadings. It cannot be broader than the 
pleadings. The respondents were entitled to rely upon this 
rule in framing their answers and in the production of their evi- 
dence and cross-examination of witnesses. It is true that in 
their original answers the respondents set forth that they re- 
ceived from the corporation sixty thousand ($60,000.00) dollars 
in cash and seven thousand (7,000) shares of paid-up stock in 
payment for all of the lands, leases and options which they 
conveyed and transferred to it, but under the facts as they un- 
derstood and claimed them to be, this was proper and necessary 


650 NOVEMBER, 1901. 


in order to fully deny and answer the averment of the bill that 
the sixty thousand ($60,000.00) dollars cash was in payment 
for the conveyance of the McCorriston lands only. The 
respondents’ claim was that just prior to the incorporation of 
the company they controlled a number of lands, leases and op- 
tions other than the McCorriston lands and that all of this 
property, including the McCorriston Jands, was conveyed and 
transferred to the corporation for the one price named, in gross, 
and as one transaction. It was not charged in the bill as origi- 
nally filed that the stock of the par value of one hundred and 
twenty thousand ($120,000.00) dollars or any part of it, re- 
ferred to in the decree, had been fraudulently converted or 
improperly received by the respondents. 

The amendment to the bill raised a new and material issue. 
It was therein for the first time charged that the receipt by the 
respondents of the one hundred and twenty thousand ($120,- 
000.00) dollars of stock was fraudulent and that said stock 
should, in equity, be returned by them to the corporation. It is 
not sufficient or correct to say, in support of the ruling exclud- 
ing the evidence offered, that the amendment introduced a 
change in the value, merely, of the property alleged to have been 
fraudulently converted. The amendment not only charged a 
conversion of different property but also charged a conversion 
by fraud other than that specified with reference to the thirty- 
five thousand ($35,000.00) dollars. ‘An entirely new and dis- 
tinct issue is presented by the amendments to the pleadings. 
Nor is it sufficient or correct to say that all the matters involved 
in the amendments were fully investigated at the trial and that 
evidenca was adduced thereon and that the respondents had an 
opportunity at that time to present their whole defense. While 
some evidence was adduced on the subject of the receipt by the 
respondents of the sixty thousand ($60,000.00) dollars in cash 
and seven thousand (7,000) shares of stock, still that subject 
was entered upon, as in the original answer, only so far as was 


necessary to rebut the specific charge of fraud originally made. 
It was not the duty of the respondents to deny or disprove any 
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charge of fraud not then made, and they cannot be held respon- 
sible for any failure so to do. Promptly after the amendment 
and answer thereto, they offered evidence in support of their 
statement that there was no fraudulent conversion of the stock 
in question and that the complainants, before they became 
stock-holders, had knowledge of the receipt by the respondents 
of such stock and monay. This they should have been per- 
mitted to do. It is not for the court to say or assume that no 
such evidence can be adduced or that, if adduced, it will not 
suffice to convince the court that its original finding of fraud 
was erroneous. However strong the evidence already introduced 
may be as tending to show fraud, the presumption of law is 
that the mind of the court is open to conviction, as to the facts, 
until all of the evidence has been heard. 

Whether or not it is correct practice to entertain, under the 
circumstances of this case, the motion presented in this Court 
to remand the cause for the introduction of further evidence, | 
is a question which has not been raised by counsel and which is 
for the first time suggested in the dissenting opinion. We 
deem the question immaterial in this case and a decision thereof ` 
unnecessary, because the issue of law presented by the motion 
is one which was preserved and brought up by the general ap- 
peal itself and may be considered under that appeal irrespective 
of the motion. In other words, the specific motion was unneces- 
sary. Nor has it been contended by counsel that this Court is 
without power to remand the cause for the introduction of fur- 
ther evidence or that it is incorrect or improper practice to hear 
argument, under the general appeal, upon one only of the ques- 
tions thereby raised and to determine the same before proceed- 
ing to a consideration of the other questions presented. The 
power to reverse, on appeal, a decree of a Circuit Judge in cham- 
bers and to remand for new hearing, either in whole or in part, 
is specifically conferred upon this Court by Section 1434 of 
the Civil Laws, the language of which is, in part, 4‘In case of 
such appeal to the Supreme Court from a decision, judgment, 
order or decree of a Circuit Judge in Chambers, the Supreme 
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Court shall have power to review, reverse, affirm, amend, 
modify or remand for new hearing, in chambers, such decision, 
judgment, order or decree in whole or in part, and as to any 
or all of the parties.” The relief now asked by the appellants, 
to wit, the reversal of the decree and the remanding of the 
cause for the introduction of evidence which has been hereto- 
fore excluded erroneously, may, in our opinion, be granted 
under the authority conferred by this statute. 

To the objection that parties should not be permitted to pre- 
sent their appeals by sections or to argue and submit for decision 
but one of the questions involved, the simple answer is that in 
the case at bar the question argued and submitted, is, in the 
natural order of things, preliminary and requires a decision be- 
fore the other issues involved in the appeal can properly be con- 
sidered by this Court. Moreover, this Court, for its own con- 
venience, at the time of the argument acquiesced in the course 
adopted by counsel in presenting at this time the preliminary 
question only. 

In our opinion, the respondents have not had their day in 
court as to the new issue raised by the amendments. The de 
cree appealed from is reversed and the case is remanded to the 
Circuit Judge of the First Judicial Circuit with instructions to 
receive such evidence as may be offered under the amendments 
to the pleadings and for such further proceedings, consistent 
with the foregoing views, as may be proper. 

Geo. A. Davis, Hatch & Silliman, T. McCants Stewart 
and Magoon & Thompson for complainants. 

Robertson & Wilder for respondents Frank Hustace and 
John J. Egan. 

Kinney, Ballou & McClanahan for respondent Frank H. 
Foster. 


DISSENTING OPINION OF GALBRAITH, J. 


I do not approve of the practice recognized by the majority 
of the court in this cause. A deeree was entered against the 
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respondents in the court below. They appealed from that decree 
to this court. When the appeal was perfected and the case 
placed on the calendar the respondents did not press their appeal 
on its merits but presented a motion to remand the cause to the 
Circuit Judge not for a “new hearing” but “with instructions 
to allow the introduction of evidence upon the plaintiffs’ amend- 
ed bill of complaint, the defendants’ answers and plaintiffs’ 
replication thereto on file in this cause.” 

It was urged in support of the motion that the amendment 
of the pleadings presented a new issue; that they offered evi- 
dence in support of this issue; that the offer was denied; that 
in refusing to admit the evidence offered the Circuit Judge 
committed error. 

By the motion the court is asked to single out this one 
alleged error and segregate it from the rest of the cause and 
without considering the appeal as a whole or hearing argument 
on the merits to do what the court is only authorized to do after 
a full and complete hearing of the cause appealed. 

Presumably the object of the appeal was to invoke the power 
of this court as an appellate tribunal—a court of review. This 
power is prescribed in section 1434 ©. L. and is as follows: 
“Tn case of such appeal to the Supreme Court from a decision, 
judgment, order or decree of a Circuit Court in chambers the 
Supreme Court shall have power to review, reverse, affirm, 
modify or remand for new hearing, in chambers, such decision, 
judgment, order or decree in whole or in part, and as to any or 
all of the parties.” 

In equity appeals the whole record is before the court for 
review and ought to be considered together. 

This court ought not to be asked to exercise its power as a 
reviewing court except after a full and complete hearing of the 
entire case on its merits. 

A practice that permits parties to present their appeal by 
sections, or in parts, certainly tends to prolong litigation and 
is reprehensible in many ways even if it can be said to be 
authorized by statute. 
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The fact that argument was heard and the motion considered 
certainly did not bind the court to grant the motion; nor did 
that fact amount to an acquiescence by the court or its members 
in such practice. 

In passing on this preliminary motion I do not feel called 
upon to express an opinion on the merits of the appeal. I am 
clearly of the opinion that the motion should have been denied 
and the respondents pressed to hearing on the merits of their 
appeal where all of the alleged errors of the trial court could 
have been presented for review together and the powers of this 
court exercised strictly in the mannér prescribed by law. 


LIBANA de NOBREGA v. SYLVANO de NOBREGA. 
Excrertions FROM First Crrcurr Court. 


Susmirrep Octoser 9, 1901. Drcrnoep Novemser 22, 1901. 
GALBRAITH AND Perry, JJ., AnD Girpert F., Lirrie, Crecuir 


JUDGE, IN PLACE OF FREAR, C.J., ABSENT. 


Under Section 1943, Civil Laws, authorizing the Circuit Court upon 
granting a divorce for the adultery of the husband, etc., to “make 
such further order or decree against the defendant, compelling 
him * * * to provide such suitable allowance for the wife, for 
her support as the court shall deem just and reasonable,” * * * 
the court may make such allowance in gross. 

The court has no power under this statute to order a division of the 
husband’s real estate and to vest title to a part thereof in the 
wife. 
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A wife who owns in her own right real estate of the value of $3,500. or 
$4,000. is not in “destitute circumstances” as provided in Section 
1938, Civil Laws, and an allowance to her of temporary alimony 
cannot be sustained. 


OPINION OF THE COURT BY GALBRAITH, J. 


The libellant filed suit in the court below for divorce on the 
ground of adultery of the libellee and asked for a divorce a 
vinculo and for suit money, also that the court order an “equit- 
able division of the property, standing in the name of the libel- 
lee,” between them. 


The right of the libellant to a divorce was not contested and 
she was decreed an absolute divorce on the ground alleged in the 
libel. The court further decreed “that she shall have one equal 
half interest and be the sole owner of one-half of all the real 
property and the improvements thereon now owned by the said 
libellee in the Territory of Hawaii, or in which he may be in- 
terested, and the said one-half interest in the said real property 
of the libellee, the said Sylvano de Nobrega, is hereby vested in 
the libellant,” and further that the libellee forthwith execute 
a good and sufficient deed conveying one-half interest in said 
property to the libellant and sets out a description of the prop- 
erty by metes and bounds. The libellee is also ordered to pay 
the costs and the sum of $300 to the libellant for her attorney’s 
fee and to pay her $15 per week as temporary alimony until 
the execution of the deed for the property, or the further order 
of the court. 


The libellee excepted to the decision of the court as being 
contrary to law and the evidence, and the weight of the evi- 
dence, also to that part of the decree directing the payment 
of temporary alimony and to that ordering a division of the 
real property. Other exceptions were taken at the hearing but 
were abandoned at the oral argument. 
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The Circuit Court in its decision, among others, found the 
following facts: 


“That the defendant has lived in open and notorious adultery 
as alleged in the complaint, and that he is now living in open 
and notorious adultery with one Mary Kaaihaole. It further 
appears from the evidence that the defendant has children by 
the said Mary Kaaihaole. In fact, the evidence in this case dis- 
closed the most horrible, inhuman and disgusting conduct on 
the part of the defendant, for it appears from the evidence that 
plaintiff lived with the defendant for some twenty-two years; 
that during said time she deported herself as a wife should to 
her husband; that she went out to work and worked for wages, 
giving the money she received from such work to her husband, 
and which he invested in property, being the property now held 
by him; that two years ago, the plaintiff at that time, having 
become aged, and having lost the bloom of youth, the defendant 
cast her aside, got her to execute an agreement of separation, 
and took into his family as his mistress a younger and spright- 
lier maiden. The defendant in this case appears to be healthy 
and robust, and is much younger looking than his wife. He 
undoubtedly thought that he could cast her aside without hav- 
ing to account to her in the future. In fact he agreed to give 
her six dollars a week for her support when she left him two 
years ago by reason of his cruel and inhuman treatment to her. 
It further appears from the evidence that the defendant, after 
making such payments of six dollars a week for a while neglect- 
ed and refused to keep them up, and thereafter the plaintiff 
herein discovered that defendant had taken to his home, and 
was living in open and notorious adultery with the said Mary 
Kaaihaole, and it appears from the evidence he now has her at 
his place called the homestead, living with her as if she were 
his wife, while the wife who slaved for him during their mar- 
riage, and while she was living with him, is now destitute. No 
stronger case could be proven of the facts alleged in the com 
plaint than has been proven, and the conduct of the defendant 
shows such an abandoned nature and such an utter disregard cf 
morality and the laws of the country as well as the laws of God, 
that his plea now that he should only be required to give her 
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enough to live on, and not divide the property with her, does 
not appeal to the conscience of the court.” 

Also, after finding that the property owned by the defend- 
ant was of the value of thirty thousand dollars, said, “The 
court is asked, however, to make an equitable division of the 
property, and feels that, under the circumstances of the case, 
this is proper, rather than to award alimony in a lump sum. 
Under the evidence in this case the court feels that the plain- 
tiff herein should be decreed one-half of the property now held 
by the plaintiff and defendant together. It appearing from the 
evidence that the plaintiff has one piece of property in her own 
name, and it being community property, this should be put in 
with the defendant’s property, and an equal division of the 
property made.” 

Tt is contended on behalf of the libelee (1) that the Circuit 
Court under the law had no authority to make an allowance of 
alimony in gross; (2) that it had no authority to order a divi- 
sion of the real property and to vest title in the libellant; (3) 
that, if the court possessed the power claimed and exercised in 
this case, the amount of property decreed libellant is in excess 
of the amount to which she would be entitled in equity and 
good conscience without the allowance of temporary alimony 
provided for in the decree. 

It is insisted on behalf of the libellant that the libelee is 
estopped either from denying the power of the court to decree 
alimony in gross or to order a division of the real property, (1) 
because there was introduced in evidence at the hearing a writ- 
ten stipulation wherein the libellee agreed to pay the libellant 
the sum of $4,000 as alimony; (2) that while testifying as a 
witness in the case the libellee said that he would prefer to pay 
alimony in land rather than in money. 

It does not seem that the doctrine of estoppel has any appli- 
cation to the fact of this case. The court by its decree did not 
attempt to enforce the stipulation for the payment of alimony 
in gross and the evidence showed that this stipulation was not 
accepted by the libellant and was expressly repudiated by her, 
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The fact that the libellee expressed a willingness to pay alimony 
in land rather than money certainly cannot estop him from con- 
testing the power of the court to compel him to give one-half 
of his land. It nowhere appears that the libellee consented to 
the decree as entered or expressed his satisfaction with it. The 
facts of this case distinguish it from those where the appellate 
courts have affirmed the decree on the theory of the consent of 
the parties. See Calame v. Calame, 25 N. J. E. 548; Crews v. 
Mooney, 74 Mo. 26. 


Had the Circuit Court power in decreeing the divorce to 
make an allowance to the wife of a gross sum as alimony, or in 
lieu of alimony, and order the same paid from the estate of the 
husband? If this power exists it is by virtue of the statute. 
The statute reads, “Upon granting a divorce for the adultery 
or other offense amounting thereto, of the husband, the court 
may make such further decree or order against the defendant, 
compelling him to provide for the maintenance of the children 
of the marriage, and to provide such suitable allowance for the 
wife, for her support, as the court shall. deem just and reazon- 
able, having regard to the ability of the husband, the character 
and situation of the parties, and all other circumstances of the 
ease.” (C. L. Sec. 1943.) 


It will be observed that the word alimony was not used in 
the above section. The phrase “to provide such suitable allow- 
ance for the wife” is certainly broader than the technical term 
“alimony,” as known at the common law. 1 Blackstone, p 441. 
“Alimony is not a sum of money or a specific proportion of the 
husband’s estate given absolutely to the wife, but it is a con- 
tinuous allotment of sums payable at regular intervals, for her 
support from year to year.” Bouvier, p. 131. 

Under the Illinois statute authorizing the court to “make 
such order touching the alimony and maintenance of the wife,” 
an annual allowance to the wife has been sustained. (See Len- 
nahan v. O'Keefe et al., 107 TIl., 620.) An allowance in gross 
has also been upheld under this statute. (See Dinet v. Eigen- 
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mann, 80 Ill, 274; Draper v. Draper, 68 Id., 17; Plaster v. 
Plaster, 47 Id., 290; Robbins v. Robbins, 101 Id., 417.) 

In Massachusetts where the wording of the statute is very 
similar to our own Mr. Justice Gray said in rendering judg- 
ment for the court, “This court has long been vested, by suc- 
cessive statutes, with authority, upon granting to a wife a de- 
cree of divorce, either from bed and board or from the bond of 
matrimony, to allow her reasonable alimony out of her hus- 
band’s estate.” * * * “And the practical construction of 
these statutes has always been that such alimony might, at the 
discretion of the court, be ordered to be paid in one gross sum, 
instead of being made payable at stated periods.” Bunows v. 
Purple, 107 Mass., 431; also see Chase v. Chase, 105 Id., 385. 


The language of the statute of California is almost identical 
with that of our statute and authorizes the court to “make such 
suitable allowance to the wife for her support, during her life 
or a shorter period.” The Court said in construing this sec- 
tion, “The question is, had the court the power, under this sec- 
tion, to require a gross sum to be paid to the plaintiff for her 
support. We think the language broad enough to confer this 
power. It will be observed that the allowance may be for the 
wife’s support during her life and there is nothing limiting it 
to periodical payments.” Robinson v. Robinson, 79 Cal. 515. 

The Supreme Court of South Dakota in construing a statute 
that seems to be a verbatim copy of that of California said, “The 
appellant also contends that the court had no authority to award 
alimony payable in one sum, instead of payable monthly or an- 
nually. But we are of the opinion that our statute fully author- 
izes the court to render the judgment complained of.” Williams 
v. Williams, 61 N. W. R., 41. ; 

No good reason has been suggested nor does any appear 
to the court, on its investigation of this question, why 
under the terms of our statute the court could not 
make an allowance to the wife of a gross sum as ali- 
mony or in lieu thereof. The obligation of the husband to sup 
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port the wife and the fact that the decree of divorce forever 
sever the relation existing between the parties would seem to be 
sufficient reason for the legislature to empower the court to 
finally adjust and determine the financial relations as well as 
the marital rights at one and the same time. We are of the 
opinion that the circuit court was fully authorized to make an 
allowance to the libellee in gross. 


The next question presented by the record is, did the Cireuit 
Court have power to order a division of the real estate and vest 
title to one-half thereof in the libellant? The statute makes no 
mention of property but authorizes the court to make “such 
suitable allowance for the wife,” ete. In Ilinois where the 
statute authorizes the court to “make such order touching the 
alimony and maintenance of the wife,” it was held that “the 
practice of vesting the fee of real estate in the wife by decree 
for alimony, although sometimes sanctioned by this court under 
special circumstances, is objectionable.” Ross v. Ross, 78 TI., 
402; and in Robinson v. Robinson, 101 TI., 422, the court 
said, “Under such circumstances, while it was proper that Rob- 
bins should be decreed to pay to his wife for her support and 
the support of his children a reasonable sum of money as ali- 
mony upon the’granting of a divorce, yet we are of opinion that 
it was error to decree the wife the title to the quarter-section of 
land named in the decree.” 


Under the Towa statute which provides that the court “may 
make such order in relation to the children and property of the 
parties and the maintenance of the wife as shall be right and 
proper,” the court said in Russell v. Russell, 4 Greene 29, “Tf 
the law should be so enforced as upon a prayer for alimony to 
distribute in fee simple the real estate of the husband between 
him and his wife, it might tend to promote litigation of this 
kind, and render the proceeding under the code for divorce not 
only an easy mode of shaking off the bonds of matrimony, but 
an ingenious and fashionable way of acquiring title to real estate 
and changing the inheritance thereof. We think in every view 
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of the case, it was going too far for the court to divest the hus- 
band of the fee simple title to any portion of his land and transe- 
fer it to the wife for the purpose of giving her alimony.” How- 
ever, later decisions of the same court have recognized the right 
of the court to divest the husband of the title to real estate in 
divorce cases. Cole v. Cole, 23 Iowa, 433; Zuver v. Zwwer, 36 
Iowa, 190; Iwing v. O’Meara, 59 Iowa, 326. The holding in 
these later cases sustaining the right to vest the fee in real estate 
in the wife in divorce proceedings, is based on the use of the 
word property in the statute. 

By the “unwritten law of the United States,” a court cannot 
award to the wife specific property as alimony. Stewart, Mar- 
riage and Divorce, Sec. 374; 1 Bishop, Marriage, Divorce and 
Separation, Sections 1383 to 1421. This power is given to the 
courts in many of the states by statutes. We do not think that 
the language of our statute is broad enough to show a clear ia- 
tention on the part of the legislature to confer this power on 
the Circuit Court nor do we feel authorized to extend the terms 
of the statute by interpretation so as to confer a power that the 
legislature may not have intended to give. Section 1947 fully 
authorizes the court to enforce any money judgment for ali- 
mony it may render. 

We have hereto found that under the evidence of the case, 
the decree cannot be sustained on the theory of the consent of 
the parties, and we now conclude that the court had no power 
under the statute to order a division of the real estate. 

The trial court was in error in the decision in finding that 
the real property in the name of the libellant should be divided 
and one-half conveyed to the libellee. Under Section 1945, 
Civil Laws, on the entry of the decree of divorce the real estate 
owned by the wife became her “sole and absolute property.” 

The court was also in error in making the order for the pay- 
ment of $15.00 per week as temporary alimony. This order can 
only be sustained on the theory that the libellant was in “desti- 
tute circumstances.” (Section 1938, Civil Laws.) The court 
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found that the libellant owns in fee real estate of the value of 
$3,500 or $4,000; such a person cannot be said to be in “desti- 
tute circumstances” and unable to support herself pending the 
litigation in this case. 

The contention is made by a member of this court that a 
decision on the question of the power of the Circuit Court to 
make an allowance in gross is not called for by the record in 
this case. Is this correct? 


It certainly cannot be denied that the kind of an allowance 
that the Circuit Court may make to the wife under Section 
1943, Civil Laws, is fairly presented by the record. The Cir- 
cuit Court, under this statute, made an allowance in gross, in 
lieu of alimony—not in money but in property—real estate. 
The right of the court to make this allowance is challenged by 
the libellee in his exceptions. To simply decide that the court 
cannot “decree a division or conveyance of real property” is 
merely to settle one of the questions raised and leaves the other 
undetermined. It is true that the questions are separable, still 
that is no reason why both ought not to be decided. It seems 
that the only logical method to pursue in disposing of the quee- 
tions is that adopted by the majority, i. e., first to determine 
whether or not the court under this statute had the power to 
make the allowance in a gross sum. This power was of neces- 
sity assumed and included in that exercised by the court and 
called in question by the exceptions. If it had been determined 
that the court did not have the power to make the allowance in 
gross, then it would follow as a matter of course that it had no 
power to order a division and conveyance of land. However, 
when it was decided that the court had the power to make the 
allowance in gross it did not follow that a division of lands 
could be ordered and that question must also be determined. 

If the opinion of the court on the one question is mere obiter 
dictum the opinion of the court on the other is equally so. The 
one is as fairly presented by the record as the other. The deci- 
sion on each proposition is the deliberate opinion of the major- 
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ity and cannot be said to be obiter by any proper use of that 
term, 

This was the view of the case taken by counsel for both of 
the parties, It was argued with ability and zeal by counsel for 
libellee, at the hearing and in his brief, that under this statute 
the court did not have the power to make the allowance in 
gross and it was argued with equal ability and zeal by counsel 
for the libellant that the court did possess this power. In view 
of these facts and the record it seems that this question ought 
to be decided. 

The exceptions are sustained and the decree allowing tem- 
porary alimony and dividing the real estate is reversed and the 
cause remanded to the Circuit Court with direction to make to 
libellant such suitable allowance as the court shall deem just 
and reasonable and for such further proceedings, consistent with 
the foregoing opinion, as may be necessary. 

G. A. Davis for libellant. 

J. T. De Bolt for libellee. 


OPINION OF PERRY, J. 


I concur in the conclusion that the court below was without 
authority, whether derived from statute, from the alleged stip- 
ulation or consent of the parties or otherwise, to decree a divi- 
sion of the real estate owned by the libellee or the conveyance 
by the libellee to the libellant of a part of such real estate, and 
am of the opinion that for this reason the decree entered must 
be reversed and a new trial on the question of alimony ordered. 

Upon the other questions discussed by the majority, to-wit, 
that of the jurisdiction of the lower court to decree in pro- 
ceedings for divorce the payment by the husband to the wife 
of a sum of money in gross as alimony and that of the jurisdic- 
tion of such court to order the payment by the husband to the 
wife, for her support, of the sum of fifteen dollars per week 
until further order, I express no opinion, for the reason that the 
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first of these questions does not arise and is not necessary to be 
decided and that it becomes unnecessary to decide the second 
in view of the conclusion reached on the other points and the 
decision to reverse the decree and to remand for a new trial. 

The bill of exceptions contains a statement of seven excep- 
tions. The seventh is merely a summary of all the others and 
presents no question not presented by the others. The second 
and fifth refer to the order for payment of counsel fees in the 
sum of three hundred dollars and were expressly abandoned by 
counsel for the appellant at the argument in this court. The 
first is to that portion of the decision wherein the court an- 
nounces that an equal division of the property will be ordered, 
and the fourth to that portion of the decree wherein such divi- 
sion of tha real estate and conveyance of one half of the same 
to the wife is ordered. The sole question presented by these 
two exceptions is whether or not the Circuit Court had author- 
ity in this case, by virtue of the statute or otherwise, to decree 
a division or conveyance of real estate. This question can be 
decided without deciding whether or not the payment of a sum 
of money in gross can be decreed. The questions are entirely 
separable and distinct and are in fact separately considered in 
the opinion of the majority. Whether or not an award can be 
made of a sum of money in gross is absolutely immaterial in a 
determination of the other question. It may be assumed for 
the purposes of argument either that the power exists or that 
it does not exist and yet the same conclusion will be reached 
that under our statute the court is without jurisdiction to decree 
a division or conveyance of the real estate. Further, the decree 
does not provide for or require the payment of a sum of money 
in gross; the Circuit Court did not attempt to exercise this 
alleged power. 

The third exception is to that portion of the decision wherein 
the court stated that the libellee would be required to pay to 
the libellant, pending the division of the property, the sum of 
fifteen dollars per week for her support, and the sixth to that 
portion of the decree wherein such weekly payment is required 
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to be made until further order. This provision was inserted in 
the decree clearly with reference to its other provisions and may 
or may not be found in the new decree to be hereafter entered. 

The views expressed by the majority on these questions of 
the power to decree the payment of a sum of money in gross 
and of the power to require weekly payments pending a division 
of the real estate or until the further order of the court are, it 
seems to me, Obiter dicta. 


LUM SUNG, LO PAU and PONG CHONG, doing business 
as Yeo Sing Tai Company v. MARION M. LUNING. 


Exourtions From Creourr Couer, First Creourr. 
Svasarran Novemser 12, 1901. Dzomzp Novemssr 23, 1901. 


Ferrar, C.J., Garsrarra anp Perry, JJ. 


Where a declaration describes the plaintiffs as the “Yee Sing Tai 
Company” and the proofs show the name of the firm to be “Yee 
Sing Tai”, it is error for the trial court to disallow an amendment 
asked for so as to make the declaration conform to the proofs. 


OPINION OF THE COURT BY PERRY, J. 


This is an action of assumpsit wherein the plaintiffs claim of 
the defendant the sum of four hundred and seventy-five dol- 
lars, balance due under a certain contract in writing for the 
erection of a dwelling-house. In the declaration the plaintiffs 
are named as Lum Sung, Lo Pau and Pong Chong, doing bus- 
iness as “Yee Sing Tai Company.” Attached to the declaration 
and referred to therein, is 2 copy of the contract and in such 
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copy the parties of the second part, builders, are described aa 
“Yee Sing Tie.” At the trial the plaintiffs offered in evidence 
the original contract, but, on objection by defendant’s counsel, 
the court refused to admit the same on the ground that there 
was a variance between the allegation in the declaration and 
the proof as to the name of the partnership. The court also 
declined, on the ground of immateriality since the contract was 
not in evidence, to allow the following questions: “Will you 
please state whether Lum Sung, Lo Pau and Pong Chong are 
the parties in whose behalf this contract was signed under the 
name of Yee Sing Tai?” and, “You have brought suit here, 
Lum Sung, Lo Pau and Pong Chong have brought suit in this 
case under the name of Yee Sing Tai Company. Will you 
state whether or not Yee Sing Tai Company is the Yee Sing Tai 
named in that contract, and the name of which is signed in that 
contract?” 

After the refusal to receive the contract in evidence, counsel 
for the plaintiff asked leave to amend the declaration by strik- 
ing out the word “Company” so that the name of the plaintiff 
firm as therein stated would be, “Lum Sung, Lo Pau and Pong 
Chong, doing business as Yee Sing Tai.” To this counsel for 
the defendant objected on the ground that the amendment 
would constitute a change in the parties to the action. The 
court disallowed the amendment on the ground thus stated in 
the objection. All of these rulings were duly excepted to and 
the case now comes to this court on these and other exceptions. 

Whether or not there was a material variance between the 
declaration and the proofs in the name of the partnership, need 
not be decided. Assuming that there was such a variance, we 
are of the opinion that the court below erred in disallowing the 
amendment. The use of the word “Company” in the title of 
the partnership in the declaration was clearly a mistake, even 
though it was not so stated in argument by counsel for the 
plaintiff to the presiding judge. Section 1260 of the Civil 
Laws provides as follows: “Whenever a plaintiff in any action 
shall have mistaken the form of action suited to his claim, the 
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court, on motion, shall permit amendments to be made on such 
terms as it shall adjudge reasonable; and the court may, in 
furtherance of justice and on the like terms, allow any petition 
or other pleading to be amended in any matter of mere form, 
or by adding or striking out the name of any party, or by cor 
recting a mistake in the name of a party, or a mistake in any 
other respect.” This is one of the amendments which the trial 
court was by the statute specifically authorized to allow, to-wit, 
a correction in the name of a party. It was not a change or 
substitution of parties. The power being thus conferred, it is 
the duty of the court to exercise it in a proper case. Wood v. 
City of Philadelphia, 27 Pa. St., 502, 508. See, also, Porter 
v. Hilderbrand, 14 Pa. St., 129, 134, and Fery v. Pfeiffer, 18 
Wis., 535, 541. It may be that the matter of the allowance of 
amendments is largely within the discretion of the trial court. 
Even under-this rule, however, where there is an abuse of dis- 
cretion, the appellate court may reverse. In this case, we think 
there was an abuse of discretion. The furtherance of justice 
required, beyond question, the allowance of the amendment; no 
possible prejudice could result therefrom to the defendant. 

It is contended in this court that the amendment could not 
properly have been made by striking out the word “Company” 
from the declaration. That such an amendment may be thus 
made, see Martin v. Kerr, 7 Haw. 350. Moreover, this was not 
the objection urged in the court below to the allowance of the 
amendment. The only ground then stated was, as set forth 
above, that the amendment would constitute a change in the 
parties to the action. No objection was made as to the form of 
the amendment. Under these circumstances, we think that the 
objection as to form cannot now be urged in this court. 

The error was material and prejudicial. The exception is 
sustained and a new trial ordered. 

J. A. Mugoon and T. I. Dillon for plaintiffs, 

F. W. Hankey for defendant. 
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WAILUKU SUGAR COMPANY v. HAWAIIAN COM- 
MERCIAL AND SUGAR COMPANY. 


APPEAL From Crrcuir Junar, Fist Crrcourr. 
Susmitrep Junz 18, 1901. Dromen Novemsrr 23, 1901. 


Frear, C.J., Garsrarra ann Perey, JJ. 


Bill for an injunction against depositing earth, stone and other 
material in a stream so as to obstruct the flow of water therein, 
dismissed because the averments on which the prayer for relief 
wes based were not clearly established by the evidence. 


OPINION OF THE COURT BY PERRY, J. 


This is a bill for an injunction. The essential averments of 
the bill are, in brief, that the complainant has the right to take 
water from the Wailuku stream on the Island of Maui and ex- 
ercises such right by means of a ditch leading from the stream; 
that the complainant has an easement in the bed of the stream, 
to-wit, the right to have the waters of the stream flow freely 
and without interruption therein; that the respondent has con- 
structed a wall of stone in the bed of and across the stream, at 
a certain point designated, thereby obstructing the flow of water 
therein; that respondent has deposited a large amount of earth, 
stone and gravel in the bed of the stream, thereby obstructing 
the flow of water therein; that the stream is subject to periodical 
freshets of great force and intensity and that shortly before the 
institution of these proceedings such a freshet carried away the 
greater portion of the wall and of the earth, stone and gravel 
above mentioned and that the material thus swept away was 
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deposited in sundry places within the river bed thereby obstruct- 
ing the flow of water therein; and that the respondent threat- 
ens and intends to reconstruct the wall across the stream and to 
continue to deposit earth, stone and gravel in the bed of the 
stream. The prayer of the bill is that an injunction issue re- 
straining the respondent “from building any wall or depositing 
any earth, stone or gravel in the bed of the Wailuku stream, or 
in any way hindering or obstructing the flow of water in said 
stream.” 

After answer and trial, a decree was entered, enjoining the 
respondent from building any wall or depositing any earth, 
stone or gravel in the bed of the stream, or from obstructing in . 
any way the flow of water therein, “excepting only that per 
mission is reserved to said defendant to build, if it so desires, a 
solid masonry wall resting on bed rock contiguous to the present 
bank of said stream where the same overflows at high water and 
parallel to the course of said stream for the sole purpose of 
preventing encroachments by said stream upon its said banks in 
time of freshet,” and reserving to the complainant leave to move 
for an order requiring the removal of any earth, stone or gravel 
deposited in the stream after the commencement of the suit. 
From this decree the case comes on appeal to this court. 


It is undisputed that the bed of the stream at the pointe re- 
ferred to, subject only to an easement in the respondent con- 
sisting of the right to the free and uninterrupted flow of its 
waters therein, and perhaps to a similar easement in other pro- 
prietors, is the property of the respondent. At best, then, the 
complainant may properly ask for an order restraining only the 
erection of such structures or the making of such deposite of 
earth or other material, by the respondent, as will obstruct the 
flow of water in the stream to the detriment of the complainant. 

Two causes of complaint are relied on. One is that the re- 
spondent erected a certain wall of stone and other material 
across the north branch of the stream. The wall, as appears 
from the evidence, was in fact so constructed; but the evidence 
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also shows clearly, and it is undisputed, that shortly after its 
erection and before this suit was brought a freshet or freehets 
destroyed the wall and washed away most of the material of 
which it was composed, without thereby causing any injury 
whatever to the complainant in its ditches or otherwise, and 
further that the respondent does not threaten or intend to re- 
build the wall or to build any other wall similarly situated across 
the stream. On this branch of the case no reason existe for an 
injunction. 

The other cause of complaint is that the respondent has de- 
posited on one side of the stream and parallel with the bank 
large quantities of stone, earth and other debris from a tunnel 
which is being excavated in the neighborhood and that such de- 
posits, as they are now, obstruct the flow of water and, if washed 
away by freshets, will further obstruct such flow not only in 
the main stream but also in the complainant’s ditches leading 
therefrom. The deposit thus complained of was, at the date of 
the trial below, about twenty feet in width at its widest part 
and about one hundred and twenty feet long. It seems to us 
that upon the evidence the finding is irresistible that this deposit 
does not obstruct the ordinary and accustomed flow of water in 
the stream or tlie supply thereof to which the complainant is 
entitled in its ditches. It is contended, however, that the ma- 
terial so deposited will be washed away from its present location 
by the first freshet to which the stream may be subject and that 
in such event the stream and more particularly the complain- 
ant’s supply ditches will receive large quantities of the debris 
and that thus the flow of water will be interrupted to the com- 
plainant’s detriment. It may be that the first or a later freshet 
will wash away the whole or a part of the material referred to, 
but, in view of the effectiveness with which the wall across the 
north branch is shown to have been carried down stream without 
causing any choking of the same or of the ditches or otherwise 
injuring the complainant, the finding would not, on the evi- 
dence now before us, be justified that there would be any chok- 
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ing of the ditches in case such material were washed away. In 
order to justify an injunction the danger apprehended and 
sought to be guarded against must be real and rest upon a sub- 
stantial basis. 

The contention is also presented that the maintenance of the 
debris in its present location will cause the direction of the eur- 
rent of the stream to change to some extent and the waters 
thereof to encroach on the complainant’s land on the other side 
of the stream. This is not established by the evidence. 

In our opinion, the decree appealed from should be reversed 
and the bill dismissed. 

Kinney, Ballou & McClanahan for complainant. 

A. 8. Hartwell for respondent. 


IN RE ASSESSMENT OF TAXES, ESTATE OF BER- 
NICE P. BISHOP. 


APPEAL FROM Tax Aprpzat Count, HonoLuLU. 


Susmirrep Novemsrr 13, 1901. Dromen Novemazr 26, 1901. 


Farar, C.J., Garsrarra anp Perry, JJ. 


A decision of a Tax Appeal Court, though not having the conclusive- 
ness of a jury verdict, should not be disturbed for light reasons. 

To apply the eight year rental rule (Civ. L., Sec. 820) to determine 
the value of the landlord’s interest In land for purposes of taxation 
would be manifestly unfair and unjust where the land was leased 
nineteen years ago at a rental of only $100 a year and is now 
worth $30,000, although the lease has twenty-one years yst to run. 
The landlord’s interest is assessed et $7,600. 

When a tax-payer makes a return within the time prescribed by the 
etatute, and the assessor gives him further time for furnishing 
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additional information, and he furnishes such information and it 
ig accepted by the assessor as part of the return, the latter cannot 
object on appeal that the return was not complete in the first 
instance, 


OPINION OF THE COURT BY FREAR, C.J. 


This is an appeal by the Tax Assessor from the assessments 
made by the Tax Appeal Court of two pieces of land belonging 
to the Bishop estate. 

The first is a lot fronting on Union Square in Honolulu, con- 
taining 8,350 square feet. Its dimensions are 90 feet on King 
street, 79.8 on Richards street, 94.5 on Merchant street, and 
106 in the rear. It was returned at $30,000, assessed by the 
present assessor’s predecessor in office at $80,000, admitted by 
the present assessor to be of the fair value of not over $50,000 
and valued by the Tax Appeal Court at $30,000. The assess- 
ment was made as of January 1, 1901. The evidence was sub- 
stantially as follows: This lot fronts on three streets and is 
vacant and unimproved. A lot, also vacant and unimproved, 
not far away, on another corner of the same block, nearer the 
center of the town, having about 35 feet frontage on Merchant 
street and 73 on Alakea, was sold in June, 1901, at the rate of 
$6.22 a square foot. It was returned for taxation by its former 
owner at the rate of $5.47 a square foot. There is no evidence 
as to the circumstances under which the sale took place. One 
witness, a government surveyor, testified that in June, 1900, he 
valued all the lots in this block for the Superintendent of Pub- 
lie Works, and that after due consideration he valued the lot 
just referred to at $4.44 a square foot and the lot now in ques- 
tion at $4.50 a square foot. Another survevor, the superin- 
tendent and land agent of the estate in question, testified that 
the return of $30,000 or about $3.50 a square foot was made 
after careful study, and that there had been a tendency in 1900 
towards a lowering of values. A lot in an adjoining block, 
nearer the center of the town, with a frontage on King street, 
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but not a corner lot, containing about 21,000 square feet, was 
sold in July, 1899, at auction at the date of a little less than $2 
a square foot. The Tax Appeal Court state in their decision 
that two lots, not corner lots, adjoining the lot in question had 
been assessed at $2.40 and $2.25 a square foot, though we do 
not find this in the transcript of the evidence. The evidence is 
rather meager on which to base an estimate of the value of the 
lot. While the decision of the Tax Appeal Court has not the 
conclusiveness of a jury verdict, it is entitled to some weight. 
We do not find sufficient reason in this instance for disturbing 
the finding of that court and accordingly it is affirmed. 

The other lot is one of about eleven acres situated at Pawaa, 
in Honolulu, with a frontage on the lower side of King street 
between Sheridan street and the Waikiki road. It was returned 
at $800, assessed at $30,000, and valued by the Tax Appeal 
Court at $800. The peculiar feature is that the tract is subject 
to a lease for forty years at a rental of only $100 a year, the 
lease having twenty-one and a half years yet to run. There 
seems to be no dispute that the land unincumbered is worth 
$30,000, as held by the Tax Appeal Court. But as it is rented 
for only $100 a year, that court valued the land, subject to the 
lease, at only $800-——-presumably under the provision of the 
statute (Civ. L., Sec. 820), “that when any real estate or house 
is leased or rented, the sum of eight years’ rental thereof shal] 
he the assessment value of such real estate or house, unless such 
valuation shall be manifestly unfair or unjust.” This “eight 
year rental rule” was discussed in Parker v. Shaw, 9 Haw. 
407, and Chilton v. Shaw, 13 Haw., 250. A valuation under 
that rule is generally “manifestly unfair and unjust” when, as 
here, the property was leased years ago at a smaller rental than 
could now be obtained. Just what the valuation of the land- 
lord’s interest in such a case should be, depends principally on 
the length of the unexpired term of the lease and the difference 
between the stipulated rental and the market rental value. The 
value of the landlord’s interest increases and that of the tenant’s 
interest decreases as the expiration of the term approaches, other 
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things remaining constant. Of course, the value of the property 
as a whole may change so that the values of both interests may 
increase or decrease absolutely, though the values may change 
in different directions relatively to each other. Presumably 
when the lease was made, the stipulated rental was the market 
rental value. If that were so, the value of the land at that time 
on the eight year basis was $800. It has now increased to 
$30,000. A portion of this increase belongs to the landlord, 
who should pay taxes on that portion. This is a property tax, 
not an income tax. The Tax Appeal Court by following the 
eight year rule practically released from taxation a property 
worth $29,200 ($30,000—$800) to come into possession twenty- 
one years hence. The trustees of the Bishop estate themselves 
consented to an assessment of $5,000 before the Tax Appeal 
Court. In our opinion ‘it may safely be placed at $7,500. This 
would be less than $800 plus a sum that would at seven per cent. 
compound interest amount to $29,200 in twenty-one years, that 
is, the present value of $29,200 to be received at the end of 
twenty-one years, discounting at the rate of seven per cent. per 
annum, compound interest. 

Counsel for the assessor urge, however, that the owner can- 
not set up the fact that there is an outstanding lease for a long 
term at a low rental, for the reason that the lease was not men- 
tioned in the return. The statute requires that the return shall 
be made in the month of January and that it shall enumerate 
among other things all leases with the names and residences of 
the persons to whom the leases are made (Civ. L., Sec. 870) and 
provides (Sec. 872) that if any person shall refuse or neglect to 
make said return, &c., the assessor may make the assessment 
according to the best information within his reach, and the 
same shall be conclusive, and not subject to appeal. It appears 
that the return was made within the time prescribed by the 
statute and that the land in question was described therein, but 
mention was not made that it was subject to the lease; but the 
assessor's predecessor gave further time for the filing of a sched- 
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ule of the leases of the estate, and such a schedule was prepared 
and handed to him in the month of May and was accepted by 
him as one of the documents to go with the return, but the 
present assessor did not know of this. The assessor then found 
this schedule, and produced it before the Tax Appeal Court. 
The person making the return should take care that he com- 
plies with the statute and properly describes his interest in the 
property. It may be that the return blanks furnished by the 
assessor should be more explicit. The only column provided in 
those blanks for descriptions of leases by landlords is that which 
is headed “Description and Situation of Land and Improve- 
ments.” There is no specific reference to leases or special in- 
terests in land. But if a person omits to properly describe his 
interest in a tract of land, he cannot complain if the assessor 
assesses him as sole owner in the’absence of other information 
as to outstanding leases or other interests. On the other hand, 
it is to be observed, that even when a person refuses or neglects 
to make any return whatever, the assessor cannot act arbitrarily 
or capriciously. He must make the assessment “according to 
the best information within his reach.” His valuation, even 
though greatly excessive, may not be subject to appeal, but 
there may be other remedies in case it could be shown that he 
had acted fraudulently or capriciously or with gross careless- 
ness and not according to the best information within his reach. 
It may be a question how far the requirements of the statute 
can be waived by the assessor. It is clear that there are some 
provisions that he cannot waive, as, for instance, that which 
adds ten per cent. to the tax after it becomes delinquent. But 
there would be nothing to prevent him from using, in making 
an assessment, any information that might be furnished him 
by the tax-payer after the time limited for making the return, 
and, in our opinion, if the tax-payer acts in good faith, makes a 
return and is ready and willing to furnish further information, 
and the assessor expressly gives further time for furnishing such 
information and it is furnished and accepted by the assessor, 
the latter can not be permitted afterwards to set up that the 
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tax-payer had not fully complied with the statute in the first 
instance. The statute must be construed reasonably and with 
a view to carrying out the probable intention of the legislature. 
The legislature apparently inserted the penal provision in ques- 
tion mainly to prevent fraudulent or wilful or grossly careless 
violations of the statute and not to impose unnecessary hardships 
on those who endeavor in good faith to comply with the statute. 
It inserted the provision as to returns and what should be stated 
therein in order that the assessor might have the requisite in- 
formation for making the assessment. In this instance he had 
just the information he desired and in a manner and at a time 
that was satisfactory to him and which he led the tax-payer to 
understand would be satisfactory. But for his action in grant- 
ing further time, the tax-payer might have furnished the list of 
leases within the time named in the statute. See New Canaan 
v. Hoyt, 23 Conn., 148; Lowell v. County Commissioner, 3 
Allen, 546; Sharpe v. Engle, 2 Okl., 624. 

The decision of the Tax Appeal Court assessing the lot on 
Union Square at $30,000 is affirmed and that assessing the 
appellee’s interest in the lot at Pawaa at $800 is reversed and 
that interest is assessed at $7,500. 

Robertson & Wilder for the assessor. - 

Holmes & Stanley for the Bishop Estate. 
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IN RE ASSESSMENT OF TAXES, EMILY K. MEHR- 
TEN. 


APPEAL FROM Tax Appran Court, Honororo. 
Susmirrep Novemper 11, 1901. Dromen Novrmsrr 26, 1901. 


Freak, C.J., Gatprarra ann Perry, JJ. 


Under our statutes, one who returns land for assessment purposes as 
sole owner without mention of a lease to which it is subject, can- 
not on appeal set up the lease to show that he had a less interest 
than that returned. 


OPINION OF THE COURT BY FREAR, C.J. 


This is an appeal by the Tax Assessor from the assessment 
by the Tax Appeal Court of a lot in Honolulu having a front- 
age of 345 feet on Alakea street, 32 feet on Queen street and 
97 feet on Halekauwila street, and an area of 18,987 square 
feet. The lot is subject to a lease made in January, 1895, for 
fifteen years at an annual rental of $900. It seems not to be 
disputed that the lot, if unincumbered by the lease, would be 
worth $25,000. The value of the landlord’s interest would be 
$7,200 if estimated by the eight year rule. Civ. L. Sec. 820. 
This is the amount returned by the tax payer and fixed by the 
Tax Appeal Court. To apply that rule in this case, however, 
would be “manifestly unfair or unjust,” to use the language of 
the statute, and therefore it should not be done. See the case 
of the Bishop Estate, ante 671. Consent was given before the 
Tax Appeal Court to an assessment of $15,000, but that court 
nevertheless adhered to the eight year rule. We need not make 
an estimate of the value of the property subject to the lease. In 
our opinion, the statute made the assessment by the assessor 
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conclusive and not subject to appeal so far as the outstanding 
lease is concerned. 

This case is much, like that of the Bishop Estate, supra, in 
that a return was made of the property as if owned in fee simple 
and no mention was made of the outstanding lease. It differe 
from that case in that no further time was given for furnishing 
information as to the lease, and no such information was fur- 
nished, and, as far as appears, the assessor knew nothing about 
it. It is true the Honolulu Iron Works, the lessee, gave in its 
return a list of the leases held by it and among them the follow- 
ing: “Alakea and Queen Sts. (E. & J. Mehrtens) $900.” 
But this was in the return of another party, the description is 
very brief, and the names of the lessors are given as “E. & J. 
Mehrtens,” while the return in the present case is “Mrs. Emily 
K. Mehrtens.” We cannot presume from this that the assessor 
knew that the lease mentioned in the return of the Honolulu 
Iron Works was that attempted to be set up now or that he had 
that in mind when assessing the property in question, even if 
we could hold that, if he did know it, the tax payer could set 
that up in the present proceeding under the circumstances. 
The statute (Sec. 821) provides that the interest of every per- 
son shall be separately assessed, and that (Sec. 870) leases, 
mortgages, &c., on property shall be set forth in the return. 
One who makes a return as sole owner without mention of 
leases, &c., cannot complain if he is assessed accordingly, the 
assessor not knowing of interests of lessees, &c. On appeal in 
such case, the rental might be shown as bearing on the question 
of the value of the property but the lease could not be set up to 
show that the one making the return had a less interest than 
that returned. 

The assessment of $7,200 by the Tax Appeal Court is set 
aside and the assessment of $25,000 by the assessor is allowed to 
stand. 

Robertson & Wilder for the assessor. 

Holmes & Stanley for the tax-payer. 


, 
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IN RE TAX ASSESSMENT, ESTATE OF JAMES ROB- 
INSON. 


APPEAL From Tax Apprat Court, HoxoLuLo. 
Susmitrep Novemser 15, 1901. Dromen Novemarer 27, 1901. 


Ferrar, C.J., Garprarra anp Perry, JJ. 


Upon the evidence, the decision of a Tax Appeal Court is reversed 
and a higher valwation placed upon certain property. 


OPINION OF THE COURT BY PERRY, J. 


This is an appeal by the assessor from the decision of the Tax 
Appeal Court fixing the valuation, for purposes of taxation for 
the year 1901, of certain land and improvements, known as the 
Pakaka Wharf Property, at $99,900. This property was re- 
turned by the tax-payer at $80,000 and assessed by the present 
assessor’s predecessor in. office at $270,000. In the Tax Appeal 
Court, and algo in this Court, the present assessor claims a valu- 
ation of not more than $163,800, that being at the rate of $3.00 
per square foot for the total area of 54,600 square feet. 

The land in question is situated on the makai side of Queen 
street, between Fort and Nuuanu streets, and extends to the 
water of the harbor. A portion, that facing on Queen street, ia 
occupied with stores and offices for business purposes, the large 
area in the rear is used for the storage of lumber, and the re- 
maining portion as a wharf. The latter is of sufficient length to 
accommodate a vessel 225 feet long. The stores are under 
leases for short terms and the lumber yard is subject to a lease 
for fifteen years with one and one-half years of the term un- 
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expired. The wharf proper is not leased, the estate collecting 
wharfage therefrom from time to time as it is used. The total 
income from the property for the year 1900 was $8,071, being 
$5,340 from rents and $2,731 from wharfage. 

The evidence adduced is meager and unsatisfactory. The 
assessor’s estimate of a value of $3.00 per square foot is unsup- 
ported by any facts sufficiently proven. There is no evidence 
from which we can find with certainty how much, if any, the 
present rental value of the property exceeds the income derived 
therefrom last year or from which a correct valuation may be 
intelligently arrived at by comparison with the value of neigh- 
boring land or of property similarly situated. The only testi- 
mony tending to show that the valuation placed by the Tax Ap- 
peal Court is too low, is that of M. P. Robinson, a part owner 
and the only witness on behalf of the owners. In answer to the 
question, “What do you consider that wharfage property worth 
as a whole?” he testified: “For taxable purposes I should be 
satisfied to pay taxes on $120,000. I would have to get fifty 
per cent more than the present rent to make it that price.” The 
witness evidently was of the opinion that the property is capable 
of producing a larger income than it produced last year, and that 
to apply in this case the eight year rental rule would be man- 
ifestly unfair and unjust. In view of this testimony, we reverse 
the decision of the Tax Appeal Court and fix the valuation for 
the year 1901 at $120,000. 

Holmes & Stanley for the tax-payer. 

Robertson & Wilder for the assessor. 
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NELLIE A. COOK v. HOLLISTER DRUG COMPANY, 
LIMITED. 


Exceptions From Circuir Court, Frest Crrovurr. 
Susmitrep NovEmBer 15, 1901. Decrpep Novemser 29, 1901. 


Frear, C.J., Garsraira anp Perry, JJ. 


In an action for damages resulting by reason of the negligence of the 
defendant, a druggist, in filling a certain prescription, the plaintiff 
alleged in the declaration, inter alia, that the liquid sold and 
delivered by the defendant to her and purporting to be the lotion 
ordered “contained some poisonous and deleterious ingredient not 
included in the prescription ordered.” The evidence tended to 
show that the liquid furnished contained 5.24 grains of bichloride 
of mercury to the ounce and not four grains only as required by 
the prescription and that the bichloride of mercury was harmless 
in the quantity ordered but harmful in the quantity furnished. 
Held, that the variance, if any, between the pleadings and the 
proofs was immaterial. 

A chemist may testify as an expert as to the effect on the human face 
of applications of bichloride of mercury. 

The evidence in this case held sufficient to support a finding by the 
jury that the increase of 1.24 grains of bichloride of mercury to 
the ounce caused the injury complained of to the plaintiff’s face. 


OPINION OF THE COURT BY PERRY, J. 


Plaintiff brought an action claiming three thousand dollars 
damages for injury alleged to have been caused by defendant to 
her health, feelings, person and property, the main allegations 
of the declaration being as follows: 

“(1) That the said defendant carries on at Honolulu, Island 
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of Oahu, a general drug and apothecary business and sells med- 
icines and puts up prescriptions. 

“(2) ‘Lhat one of the prescriptions customarily put up and 
sold by the said defendant, to-wit, prescription Numper 1o,7ov, 
ig a lotion for the complexion and designed to be apphed to tne 
tace, the ingredients of which said lowon are unknown to the 
plaintiff, but the same are in no way poisonous or harmful to 
the skin. 

“(3) That on or about the 31st day of October, A. D. 1899, 
plaintiff ordered from said defendant a bottle of said lotion and 
defendant then sold and delivered to plaintiff a bottle of liquid 
purporting to be and represented by defendant as the lotion 
ordered by plaintiff, namely, prescription Number 15,730. 

“(4) That the liquid so sold and delivered by defendant ar 
aforesaid was not the lotion ordered by plaintiif, that it con- 
tained some poisonous and deleterious ingredient not included 
in the prescription ordered, but negligently and carelessly in- 
serted by said defendant. 

“(5) That plaintiff believing said liquid to be the same pre- 
scription ordered by her as aforesaid applied the same to her 
face, and that it poisoned, burned and injured her skin, and 
caused her great pain and suffering. 

“(6) That as a further result of the injury so caused by 
said liquid plaintiff was confined to her home for several weeks, 
and was compelled to obtain medical treatment and to employ a 
substitute to discharge her duties as a teacher under the Board 
of Education.” 


The jury rendered a verdict for the plaintiff for five hundred 
dollars damages. The case comes to this Court on a number of 
exceptions by the defendant, all of which, except those herein 
considered, have been abandoned by counsel for the appellant. 

The evidence adduced by the plaintiff tended to show that 
the defendant had, on one or more occasions prior to October 31, 
1899, prepared and sold to the plaintiff, and that the plaintiff 
had used without injurious effect, a certain lotion for the com- 
plexion designed to be applied to the face and known as pre- 
scription number 15,730; that the prescription called for, bi- 
chloride of mercury, 12 grains, methylated spirits, 2 ounces, 
aqua of rose, 1 ounce, and oil of neroli, 3 drops;. that on October 
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31, 1899, the plaintiff ordered of the defendant a bottle of the 
lotion and that in response the defendant sold and delivered to 
her a bottle of liquid purporting to be the lotion ordered; that 
in fact the liquid so last delivered contained 5.24 grains of 
bichloride of mercury to the ounce in place of four grains of 
that drug to the ounce as required by the prescription; and that 
the 1.24 grains additional of bichloride of mercury to the ounce 
was placed in the lotion by reason of the negligence of one of 
defendant’s servants or agents. At the close of the plaintifi’s 
case the defendant moved for a non-suit on the ground of var- 
iance between the pleadings and the proofs, the argument being 
that the evidence just recited did not support the allegation 
that the liquid sold contained some poisonous and deleterious 
ingredient not included in the prescription ordered, but negli- 
gently and carelessly inserted by said defendant. The motion 
was denied and an exception noted. The same question was 
preserved by the defendant by the presentation of certain re- 
quests for instructions to the jury and exceptions to the refusal 
of the trial judge to give the same. 


The language of paragraph 4 of the declaration above quoted 
ig capable of being interpreted so as to apply to an excess, not 
ordered, of an ingredient, though the same in kind as one 
ordered,—in other words, if 4 grains is ordered and in addition 
to such 4 grains another 1.24 grains is included, the 1.24 grains 
may be said to be an ingredient not ordered. In this view, 
there was, of course, no variance between the declaration and 
the proofs. Assuming, however, that the language of the dec- 
laration should be construed as meaning an ingredient differing 
in kind from any of those named in the original prescription 
and that, therefore, there was a variance between the proofs and 
the allegation, we are of the opinion that such variance was not 
material. The essence of the action is the negligence of the 
defendant in filling the prescription presented, which negligence 
caused injury to the plaintiff. It is immaterial whether that 
negligence consisted in adding to the mixture a deleterious sub- 
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stance different in kind from any of those named in the pre- 
scription or in adding a substance the same in kind as one of 
those so named but in excess of the quantity prescribed, such 
substance being harmless in the quantity ordered but harmful 
in the quantity furnished. The latter are matters of mere 
detail. The variance was not such as could have misled the 
defendant to its prejudice. 


Another exception was to the ruling of the trial court per- 
mitting the witness Shorey to give his opinion as to the effect 
of applications of bichloride of mercury to the face. We think 
that the testimony was properly admitted. The witness before 
giving his opinion as an expert testified that he was a chemist 
educated at the Queen’s University, Ontario, Canada, that he 
held the degree of Doctor of Science, that he was and for two 
years last past had been employed as chemist by the local Board 
of Health and that he had practiced chemistry for over ten 
years. A chemist is “a person versed in chemistry” and chem- 
istry is “the science of the composition of material things and 
the changes which they undergo in consequence of changes in 
their ultimate composition.”—Cent. Dict. “A chemist is one 
whose legitimate profession is to inquire into the nature and 
properties of matter and of a combination or union between the 
elements of which different substances are composed.” —12 Am. 
& Eng. Encycl. Law, 2nd edition, 433. The opinions given by 
the witness were upon questions requiring that special knowl- 
edge and skill which he as a chemist possessed. See Hartung 
v. The People, 4 Parker Cr. R., 319, 827; 12 Am. & Eng. 
Encycl. Law, 2nd edition, 434. 


The remaining exception relied upon is to the verdict on the 
ground that it is contrary to the law and the evidence. The 
contention is thatthe verdict can not be upheld in view of the 
fact that the court instructed the jury, inter alia, as follows: 
“If you find from the evidence that upon all occasions prior to 
October 31, 1899, the plaintiff used a lotion containing four 
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grains of bichloride of mercury to the ounce without any injury 
resulting therefrom, then, if you find from the evidence that 
an increase of 1.24 grains of bichloride of mercury to the ounce 
did not so increase the strength of the lotion so as to cause burn- 
ing, blistering and swelling, your verdict must be for the de- 
fendant and against the plaintiff.” Under this instruction it 
was still left to the jury to determine whether or not the in- 
crease of 1.24 grains as stated was the cause of the injury to 
the plaintiff’s face, and although the evidence of the experts, 
if taken by itself, would have, perhaps, required a finding for 
the defendant on this point, there was other evidence, to-wit, 
that of the plaintiff and her mother, tending to show that the 
excess of bichloride of mercury did cause the injury. In our 
opinion the evidence was sufficient to support the verdict. 

The exceptions are overruled. 

Robertson & Wilder for plaintiff. 

Andrews, Peters & Andrade for defendant. 


JAMES F. MORGAN v. MRS. F. C. BETTERS. 


Exceptions From Circuir Court, First Crmoovrr. 


Susmrrrep Novemsre 15, 1901. Dromen Noveysrr 29, 1901. 


Frear, C.J., Gatprarra ann Perry, JJ. 


Under a contract of sale of specific chattels at a stipulated price, when 
nothing remains to be done to designate the property sold or the 
price to be paid, the title, independent of the statute of frauds, 
immediately yests in the buyer, and a right to the price in the 
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seller, unless it can be shown that such was not the intention of 
the parties, 


OPINION OF THE COURT BY GALBRAITH, J. 


The plaintiff, a licensed auctioneer, conducted a sale at 4 
private residence in Honolulu which the defendant attended 
and bid on two articles of personal property that were “knocked 
down” to her. The aggregate value of the articles was $3.25. 
The defendant did not pay for the property nor remove it from 
the house and, after the sale, the plaintiff removed the same to 
his salesroom and notified the defendant that the same was there 
subject to her order and demanded payment of the contract 
price. The defendant refused to accept the goods or to pay the 
price. Suit was filed and judgment recovered in the district 
court in favor of the plaintiff for the contract price and costs. 
The defendant appealed to the circuit court where, after trial, 
the judgment of the district court was affirmed. The defendant 
comes to this court on exceptions. 

It is contended, on behalf of the defendant, that there was 
no delivery of the goods; that the contract of sale was executory 
and that the plaintiff should have resold the goods and demand- 
ed from her only the difference, if any, between the contract 
price and the amount brought at the re-sale. 

In support of this position counsel cites the case of Gordon 
v. Norris, 49 N. H., 382. We do not think this case applicable 
to the case at bar, but we have found a later decision of the 
Supreme Court of New Hampshire that states the law of this 
case very clearly as follows: “To maintain an action for good 
bargained and sold, the contract of sale must be so far com- 
pleted as to vest the title in the buyer. As between the parties, 
delivery is not essential to a completed sale, except when re- 
quired by the statute of frauds. As a general rule, under a con- 
tract of sale of specific chattels at a stipulated price, when noth- 
ing remains to be done to designate the property sold or the 
price to be paid, the title, independently of the statute of 


MORGAN +r. BETTERS. 687 


frauds, immediately vests in the buyer, and a right to the price 
in the seller, unless it can be shown that such was not the inten- 
tion of the parties. Clarke v. Draper, 19 N. H., 419, 421; 
Bailey v. Smith, 43 Id., 141, 143; Townsend v. Hargrave, 118 
Mass., 325, 332; Phillips v. Moor, 71 Me., 78; Diæon v. Yates, 
5 B. & Ad., 313, 340. Although the title passes so as to sub- 
ject the buyer to the risk of future injury to the property, the 
right of possession does not pass but is dependent upon the pay- 
ment of the price. In the absence of any agreement, payment 
and delivery are to be concurrent acts, and the seller has the 
right to retain the possession until the price is paid. Upon 
proof of a readiness to deliver the goods the seller may maintain 
an action for the price, and upon a tender of the price the 
buyer may maintain a action for the goods.” Clark v. 
Greeley, 62 N. H., 395 and 396. 

Applying these principles to the facts its follows that when 
the defendant’s bid for the articles was accepted by the plaintiff 
the contract of sale was complete—executed—and that the title 
to the property passed to the defendant and she thereupon 
became liable for the price. 

C. ©. Bitting for plaintiff. 

T. McCants Stewart for defendant. 
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IN RE ASSESSMENT OF TAXES, ESTATE OF A. A. 
CARNIOT. 


APPEAL From Tax APPEAL Court, HonoLuLy. 


SUBMITTED DECEMBER 2, 1901. Decipep Drcemserr 7, 1901. 


Frear, C.J., Gavprarru anp Perry, JJ. 
The valuation of certain property fixed, upon the evidence, at $10,000. 
OPINION OF THE COURT BY PERRY, J. 


The property involved in this appeal consists of a piece of 
land situate on the corner of King and River streets and extend- 
ing to Hotel street, in this city, the frontage on King street 
being 70 feet and on River street 50 feet. The other dimen- 
sions do not appear in evidence. The area is 8,712 square feet. 
The lot was on January 1, 1901, the date of the assessment, 
vacant and entirely unimproved. The value returned by the 
tax-payer was $5,000, that placed by the assessor $15,000 and 
that fixed by the Tax Appeal Court $7,500. From that decision 
the assessor appeals to this court. 

A portion of the land in question, with a frontage of 20 feet 
on King street and being about one third the whole area is 
subject to a lease executed in 1900, the rent reserved being $30 
per month. The remainder of the land is under a lease executed 
in 1888 and having about 15 years to run, at a rental of $35 per 
month. The portion first mentioned, testified to by one witness 
as being the most valuable of the whole, was, prior to the 
present lease, rented at $12 per month. The new rate, $30 per 
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month, was the highest bid at public auction. The Tax Appeal 
Court was of the opinion that the whole land, unincumbered, 
was of the value of $15,000 but held that only the interest of 
the Carniot Estate was taxable in this case and that that interest 
was, under the eight year rental rule, worth $6,240, and, as 
the return had been amended to $7,500, sustained the appeal of 
the Estate. (The record does not otherwise show that the re- 
turn was so amended, but we assume the fact to be as stated in 
the decision appealed from.) 

The return in this case is of the property as a whole, without 
mention of leases. Following the decision in the case entitled, 
“In re Assessment of Taxes, Emily K. Mehrten, ante p. 677, 
the value to be now ascertained is that of the whole property, © 
including both the lessees’ and the lessor’s interests. The only 
evidence adduced by the assessor in support of the valuation of 
$15,000 is that an adjoining piece of land, not a corner lot, was 
returned and accepted at $1.50 per square foot, and that another 
lot, makai of King street, not on a corner, was returned and 
accepted at $2.00 per square foot. The assessment in the case 
at bar was at the rate of $1.72 per square foot. In this instanee, 
we think that the rent which the land yields or is capable of 
yielding is a safer guide as to itse value than the returns and 
assessments of neighboring property. There is no reason for 
believing that the true, present rental value of the one third of 
the land referred to above is any greater than indicated by the 
rent, $30 per month, actually received, for that rate was fixed 
at public auction very recently. At this rate, the rental value 
of the whole, assuming it all to be as well situated and equally 
desirable in other respects, would be $90 per month. The rent 
received being $65 per month, to apply the eight year rental 
rule to the whole property would be manifestly unfair and 
unjust. Under all the circumstances, we fix the valuation at 
$10,000. 

Robertson & Wilder for the assessor, 

Cecil Brown for the tax-payer. 
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B. SCHWEITZER, M. SCHWEITZER and J. SILVER- 
BERG, Partners under the name of SCHWEITZER & 
0O., v. CHAS. J. FISHEL. 


EXCEPTIONS FROM Circuit Court, First Crecurr. 
Susmitrep Novemser 13, 1901. Decipep DECEMBER 7, 1901. 


Frear, C.J., GarprarrH AND Perry, JJ. 


F. wrote to S. that T. intended to purchase goods, asked S. to treat her 
well, and let her select goods to a certain amount and look to him 
for payment. S. sold and delivered the goods to T., charged them 
to her, afterwards received part payment from her, and later 
brought action against F., alleging failure of T. to pay. Held, F’s 
promise was one of guaranty only. 

A guarantor should have notice of the acceptance of the guaranty. 
This notice need not be formal and may be inferred from circum- 
stances. 

A guarantor is released from Mability to the extent to which he is 
injured by the failure of the creditor to prosecute his claim with 
reasonable diligence against tthe principal debtor. 

Civ. L. Sec. 1222 does mot require the principal debtor to be joined as 
defendant with the guarantor. 


OPINION OF THE COURT BY FREAR, C.J. 


This case was tried by the court, jury waived, on agreed 
facts, and judgment rendered for the plaintiff. The defendant 
brings it here on exceptions. 

The action is for a balance of $640.08 due for goods sold and 
delivered by the plaintiffs to one Mrs. Turner in reliance upon 
the following letter written by the defendant; 
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“Honolulu, H. I., November 15, 1897. Mr. M. Schweitzer, 
San Francisco, Cal. Dear sir:—This will introduce to you a 
friend of mine, Mrs. G. A. Turner, the wife of the Collector 
of Customs for the Port of Hilo, Island of Hawaii. Mrs. Turner 
is leaving for your city intending to purchase a stock of fancy 
goods and a line of millinery, including veilings, ribbons, cor- 
sets, corset-waists, underwear, ete. Treat her well. I would 
also kindly ask you to take my friend to R. L. Toplitz or any 
other good millinery house and introduce her there. Let Mrs. 
Turner select about $500.00 to $750.00 worth of goods and see 
to me for payment. I remain, respectfully yours, Chas. J. 
Fishel.” 

The first question is whether defendant’s promise, contained 
in this letter, was an original or a collateral undertaking. The 
plaintiffs contend and the trial court held that it was original. 
In our opinion it was collateral. The defendant is liable, if at 
all, as guarantor only and not as surety. A guarantor and a 
surety are alike in that they are both bound for another. They 
differ in that the obligation of the former is secondary, while 
that of the latter is primary. A guarantor undertakes to pay if 
by due diligence the debt cannot be collected of the principal, 
while a surety is bound equally and absolutely with the prin- 
cipal and is a debtor from the beginning. A guarantor is en- 
titled to notice of his principal’s default, while a surety is held 
to know every default of his principal. A guarantor usually 
enters into his contract before or after his principal and for a 
separate consideration, while a surety usually becomes bound 
with the principal by the same instrument, at the same time and 
on the same consideration. Brandt, Suretyship and Guaranty, 
See. 1; 14 Am. & Eng. Encycl. L. 2nd Ed. 1130. In this case, 
Mrs. Turner was the one who was “intending to purchase.” The 
plaintiffs were to “treat her well.” They were to let her “select 
* * * goods.” It is clear that she was to be the purchaser 
and that the object of the letter was to induce the plaintiffs ta 
give credit to her. The plaintiffs so understood the letter them- 
selves when they received it, and they acted on that construction 
of it, for they sold the goods to Mrs. Turner, charged them to 
her, looked to her for payment and afterwards received from 
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her $100 on account, and finally brought this action alleging 
her failure to pay the balance. All this appears from their 
complaint and the bill of particulars attached to it. It is clear 
that there was no intention on the part of either the plaintiffs 
or the defendant that the latter should become liable either 
alone or equally with Mrs. Turner. The intention was that 
she should be primarily liable and he secondarily. That he 
would be bound only as guarantor by the language of this letter 
and under these circumstances, see Bishop v. Eaton, 161 Mass., 
496; Langdon v. Richardson, 58 Ta., 610; Smith v. Montgom- 
ery, 3 Tex., 199; Robertson v. Hunter, 6 S. E. (S. C.) 850; 
Hall v. Woodin, 35 Mich., 67; Wilkins v. Carter Bros. Co., 
84 Tex., 488; Bugbee v. Kendricken, 130, Mass., 437. 

The next question is whether notice of the acceptance of the 
guaranty was necessary in order to bind the defendant. There 
is no evidence that any such notice was given. The evidence 
is merely that demand of payment was made on the defendant 
before the commencement of the action. The goods were sold 
in February and April, 1898, and the action was begun Junc 
20, 1899. The trial court, having held that the promise was 
original, held also that no notice was’ necessary prior to the 
bringing of the action. In our opinion the defendant, in order 
to be bound as guarantor, should have received reasonable notice 
of the acceptance of the guaranty. The rule is thus stated hy 
the Supreme Court of the United States in Davis Sewing 
Machine Co. v. Richards, 115 U. S., 524: 

“A contract of guaranty, like every other contract, can only 
be made by the mutual assent of the parties. If the guaranty 
is signed by the guarantor at the request of the other party, or 
if the latter’s agreement to accept is contemporaneous with the 
guaranty, or if the receipt from him of a valuable consideration. 
however small, is acknowledged in the guaranty, ‘he mutual 
assent is proved, and the delivery of the guaranty to him or for 
his use completes the contract. But if the guaranty is signed 
by the guarantor without any previous request of the other 
party, and in his absence, for no consideration moving between 
them except future advances to be made to the principal debtor. 
the guaranty is in legal effect an offer or proposal on the part of 
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the guarantor, needing an acceptance by the other party to com- 
plete the contract.” 

This case falls within the latter part of the rule. The guar 
anty was signed by the guarantor without any previous request 
from the plaintiffs, and in their absence, for no consideration 
moving between them except future advances to be made to 
the principal debtor. This rule is followed by the great major- 
ity of courts. See, among others, the following cases: De 
Cremer v. Anderson, 113 Mich., 578; Winnebago Paper Mills 
v. Travis, 56 Minn., 480; Bishop v. Eaton, 161 Mass., 496. 
This is a reasonable rule for the protection of the guarantor. 
He should know what his liability is to be in order that he may 
take the proper steps to secure himself. The notice need not 
be formal, It may be implied from circumstances. See Bishop 
v. Eaton, supra; Barnes Cycle Cc. v. Reed, 91 Fed. R. 481. 
As there was no evidence that reasonable notice was given in 
this case and the trial court found that no notice was necessary, 
a new trial must be granted. 

Several other questions are raised by the defendant. He 
contends that there was no proof of due diligence on the part 
of the plaintiffs to obtain payment from the principal debtor, 
Mrs. Turner. Of course, under a contract of guaranty, the 
guarantor is released from liability to the extent that he is 
injured by the neglect of the creditor to press his claim with 
reasonable diligence against the principal debtor. 

It is further contended that Mrs. Turner should have been 
joined as a party defendant under Civ. L. Sec. 1222 relating to 
the joinder of joint and several obligors, &c. The defendant 
and Mrs. Turner were not joint and several obligors. They 
were severally parties to different contracts with the plaintiffs. 
Mrs. Turner’s contract was to pay for the goods. Mr. Fishel’s ` 
contract was to pay Mrs. Turner’s debt if she did not pay it. 

It is contended also that there was no evidence that the goods 
were millinery goods and that the court cannot take judicial 
notice of what millinery goods are. The goods are described 
in the bill of particulars, which is agreed to be correct. The 
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goods there described may properly be held to be included under 
“a stock of fancy goods and a line of millinery, including veil- 
ings, ribbons,” &c. even if the scope of the authority was not 
enlarged by the use of the single word “goods” in the last 
clause of the letter—the clause that contained the defendant’s 
promise. 

It is also contended that Schweitzer & Co. were not the 
guarantees. It is one of the agreed facts that the letter, although 
addressed to M. Schweitzer only, was intended for the plaintiff 
firm. The letter may also reasonably be construed as permitting 
that firm to furnish the goods and as not limiting them merely 
to introducing Mrs. Turner to Toplitz & Co. or some other mil- 
linery house. 

The decision and judgment of the trial court are reversed 
and the case is remitted to that court for a new trial. 

F. W. Hankey for plaintiffs. 

J. A. Magoon for defendant. 
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VOLCANO STABLES AND TRANSPORTATION COM- 
PANY v. HAYASHI and Y. KAWAI. 


Error to Crrcurr Junar, Fourta Creou. 


Susmirrep Drecemprr 2, 1901. Dxsomxrp Drormprr 11, 1901. 


Freak, C.J., Garprarry anp Perry, JJ. 


In an action on a bond it is not the penalty named therein but the 
amount of the damages claimed which determines the jurisdiction. 

A plaintiff may waive a portion of the amount due him in order to 
bring his claim within the jurisdiction of an inferior court, pro- 
vided this is done bona fide. 


OPINION OF THE COURT BY PERRY, J. 


Plaintiff brought an action in the District Court of South 
Hilo, alleging in the declaration that the defendant Hayashi 
had entered into a certain contract with him, the plaintiff, for 
the construction of a certain road, and had with the defendant 
Kawai executed and delivered to the plaintiff a bond in the sum 
of one thousand dollars conditioned for the faithful perform- 
ance of the contract referred to, and that Hayashi failed to com- 
plete the road as in the contract provided, “to the damage of 
the plaintiff in the sum of $300.” The prayer was for judg- 
ment for $300 with attorney’s commissions and costs. The de- 
fendants demurred on the ground, among others, that the court 
had no jurisdiction to hear or determine the cause because the 
action was upon a bond the penalty of which was $1,000. The 
District Magistrate overruled the demurrer and, after trial, 
rendered judgment for plaintiff for the amount claimed. From 
that judgment the defendants appealed to the Circuit Judge of 
the Fourth Circuit, in Chambers. 
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When the cause came on for trial before the Circuit Judge, 
that court of its own motion ruled that the District Court had 
no jurisdiction to hear or determine the case and dismissed the 
action, the grounds upon which the order was based being, ap- 
parently, (a) that the penalty stated in the bond was more than 
$300 and (b) that Section 1144 of the Civil Laws provided that 
District Courts should not have jurisdiction in such cases. This 
ruling and order are assigned as error. 

We are of the opinion that the Circuit Judge erred. It is 
well settled that the amount for which judgment is prayed and 
not the amount of the penalty of the bond or of the debt due, 
determines whether or not the case is one within the jurisdic- 
tion of the court. Brewer v. Chase, 3 Haw. 127, 137; 1 
Encycl. Pl. & Pr. 706; U. S. v. MeDowell, 4 Cranch 316 (2 
Curtis 120); Hapgood v. Doherty, 8 Gray 373, 374; Buechel 
v. Buechel, 65 Wis. 582, 534; Alexander v. Thompson, 38 
Tex. 534; Wallsworth v. Mead, 9 Johns. 365, 366; Stone v. 
Murphy, 2 Cole (Ia.) 35, 37. It is also established, by the 
preponderance of authority, that a plaintiff may waive a portion 
of the amount due him in order to bring his claim within the 
jurisdiction of an inferior court, provided this is done bona fide. 
1 Encycl. Pl. & Pr. 707; Hapgood v. Doherty, supra; Car- 
penter v. Wells, 65 Ill. 451, 453; Danforth v. Streeter, 28 
Vt. 490; Wallsworth v. Mead, supra. The amount claimed 
being $300, ‘the District Court, and the Circuit Judge on appeal, 
had jurisdiction to hear and determine the case. Section 1119, 
Civil Laws. Section 1144 of the Civil Laws does not apply in 
the case at bar. 

The order of dismissal is reversed and the cause remanded 
to the Circuit Judge of the Fourth Circuit, at Chambers, for 
such further proceedings as may be proper. 

Wise & Nickeus for plaintiff. 

Smith & Parsons for defendants. 
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E. ©. GREENWELL v. M. G. SILVA. 
AprraL FROM Circuit Jupor, Tump Crecurr. 
Susmirrep DeceEmBER 3, 1901. Decmep Decrmseer 13, 1901. 


Frear, C.J., GaLserarru anp Perry, JJ. 


In an action by a landlord against his tenant for summary possession 
of the land demised, held that there was sufficient evidence to sup- 
port the finding of the trial court that the defendant had commit- 
ted a breach of the covenant to pay all taxes. 


OPINION BY THE COURT, BY PERRY, J. 


This is an action brought in the District Court of North 
Kona, Hawaii, under the statute, to recover summary possession 
of certain lands situate in North Kona. After various proceed- 
ings which need not be here detailed, the District Court 
rendered judgment for the plaintiff, from whieh judgment the 
defendant appealed to the Circuit Judge of the Third Circuit, 
at Chambers. The latter court, after -trial, also gave judgment 
in favor of the plaintiff for possession of the property claimed. 
The defendant now appeals to this Court on points of law. Of 
these, the second and third, concerning rulings as to the admis- 
sion or exclusion of evidence have not been referred to in argu- 
ment and must be deemed to have been abandoned; the first is 
that the court erred in overruling defendant’s motion, made at 
the close of plaintiff’s case, for “judgment of dismissal” based 
on the ground that plaintiff had failed to prove her case; and 
the fourth, fifth and sixth present the question of whether or 
not there is sufficient evidence to sustain the findings and judg- 
ment. 

At the trial before the Circuit Judge, the existence between 
the parties of the relation of landlord and tenant as to the land 
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mentioned in the declaration, was admitted by the defendant. 
The lease, which was offered and received in evidence, contains 
covenants by the lessee, for himself and his permitted assigns, 
to pay all taxes, to “clear said lands of lantana in parts suitable 
for cultivation and pasturage” and also not to “make or suffer 
any waste of the said premises,” and is expressed to be upon the 
condition “that in case of breach of any of the covenants to be 
observed on the part of the said lessee * * * the said lessor 
or his heirs or assigns may * * * without any notice or 
demand enter upon the premises hereby demised and there- 
upon determine the estate hereby created and thereupon expel 
and remove the said lessee and those claiming under him and 
their effects.” The plaintiff alleged in his declaration, and the 
Circuit Judge in his decision found, that the defendant had 
committed a breach of each of these three covenants. 

On the question of whether or not the defendant had com- 
mitted a breach of the covenant to pay all taxes, evidence was 
adduced on both sides, some tending to support that allegation 
and some tending to disprove it. There was clearly sufficient 
evidence, however, to support the finding that the covenant had 
not been complied with. Two sons of the plaintiff, one of them 
her agent in the matter of this lease and also in other matters 
of business, testified that plaintiff had paid the taxes and that 
the defendant had, after demand therefor, refused and failed 
to pay them; and the defendant himself stated in his direct 
examination that he had refused to pay the taxes when one of 
plaintiff’s sons made demand for the same, although he adds 
that the reason for the refusal was, “because he” (plaintiff's 
son) “was not the tax collector.” Counsel for the defendant 
contend in this Court that if a breach of this covenant was 
committed, if was waived by the plaintiff; but we find no evi- 
dence establishing the alleged fact of waiver. 

The motion for “judgment of dismissal,” assuming that by 
this was intended a motion for non-suit, was properly denied. 
Plaintiff had introduced evidence sufficient to constitute a prima 
facie showing of non-payment of taxes. 

In view of the conclusion thus reached, sustaining the finding 
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as to non-payment of taxes, it is obvious that the judgment 
appealed from must be affirmed. It is unnecessary to pass upon 
the sufficiency of the evidence with reference to the finding of 
a breach of the covenants to clear said lands of lantana and not 
to suffer waste. It may be added that there may be a question,— 
one not raised or argued by counsel—as to whether the cove 
nant, “and they will clear said lands of lantana in parts suitable 
for cultivation and pasturage,” is to be construed as requiring 
such clearing within a reasonable time, which seems to be the 
view upon which the plaintiff and the court below proceeded, 
or merely at any time prior to the end of the term of the lease. 

For the reasons stated, the appeal is dismissed. 

Smith & Parsons for plaintiff. 

J. M. Vivas and O. O. Bitting for defendant. 


IN RE ASSESSMENT OF TAXES, HAWAII LAND COM- 
PANY, Ltd. 


APPEAL FROM Tax Arrear Court, Honorvwv. 
Susmirrep Decemper 2, 1901. Dxcrprp Decemser 10, 1901. 


Frear, C.J., GatprairaH anp Perry, JJ. 


A low valuation is placed upon an ordinary lease of a small tract of 
land made only a few months before the date of assessment, there 
being no evidence that the rent reserved was less than the rental 
value or that the land had since increased in value. 

The combined values of the lessor’s and the lessee’s interests may, 
according to the circumstances, be greater or less than or equal to 
the value that the land would have if it were not subject to the 
lease. 


OPINION OF THE COURT BY FREAR, C.J. 


Appeal by the Tax Assessor from the valuation of a lease- 
hold interest. The lease covers 34 acres of land at Palama on 
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the manka side of King street on the town side of the Tlawaiian 
Trainways Company’s stables in Honolulu. It wasm le in 1900 
for 21 years at a rental of $550 a year. The tenant sr -ut $7,000 
in in provements on the land, chiefly in the erection of è building 
for stores and lodging rooms. The property was returned at 
$8,000, being $1,000 for the leasehold and $7,000 for tie im- 
provements. The assessor raised this to $17,500, but the Tax 
Appeal Court sustained the return. 

This appeal is taken in order to determine the method of 
ascertaining the value of a leasehold interest. The assessor 
contends that the values of the lessor’s and the lessee’s interests 
together make up the total value of the land, and that the way 
to ascertain the value of the lessee’s interest is to deduct the 
value of the lessor’s interest from the total value of the land; 
that the value of the land in question, at $4,400 an acre, is 
$16,400, that the value of the lessor’s interest, by the eight 
year rental rule, is $4,400, and that therefore the value of the 
lessee’s interest is $12,000, besides the value of the improve- 
ments, $7,000, or a total of $19,000, whereas the assessment 
was only $17,500, or $1,500 too low, as contended by the 
assessor. 


No doubt the values of the lessor’s and the lessee’s interests 
together make up the total value of the land, but this is not 
always the same as the value that the land would have if it were 
not subject to the lease. For instance, if the reserved rent 
were less than the rental value and the unexpired term 
of the lease were too short to justify the lessee’s making such 
improvements as ought to be made in order to obtain the great- 
est profit, the combined interests would together be of less value 
than the land would be if it were unincumbered by the lease, 
while if the unexpired term were for a long period at a higher 
than the market rental and the lessee were a responsible person, 
the combined values would be greater than the value of the 
land would be if there were no lease. In the present case we 
may assume that these combined values approximately equal 
that of the land alone without the lease. But it is not satis- 
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factorily shown either that the value of the land without the 
lease would be $16,400 or that the value of the lessor’s interest 
is only $4,400. The latter sum is obtained by applying the 
eight year rental rule (8x$550); the former is obtained from 
the statement of the assessor, not as a witness and without 
reasons, that the land is worth $4,400 an acre. One or the 
other of these estimates is apparently erroneous. Perhaps both 
are. If the lessor (the Bishop Estate) obtained less than the 
rental value, the eight year rental rule would not apply, for it 
would be “manifestly unfair and unjust”; if it obtained a fair 
rental but if the application of the eight year rule resulted in 
too low a yaluation of the lessor’s interest, that would be no 
reason why the lessee’s interest should be overvalued. There is 
no rule requiring lessees to pay what their lessors escape. It 
would be as reasonable or unreasonable to first estimate the 
value of the lessee’s interest (in this case, say $1,000) and then 
deduct it from the supposed value of the land (in this instance 
put at $16,400) in order to ascertain the value of the lessor’s 
interest as to pursue the reverse process in order to ascertain the 
value of the lessee’s interest. Each interest should be assessed 
at its own cash value. A consideration of the value of the land 
and of each interest may, however, throw much light on the 
value of the other interest. 

This lease was made only a few months before the date of 
the assessment. Apparently it was made as a matter of business 
and between parties who were familiar with land values. Pre- 
sumably they bargained for a fair rental. There is no evidence 
that they made the rental too low or that the land has since in- 
creased in value. Under such circumstances to value the lessee’s 
interest at $12,000 and the lessor’s interest at only $4,400, 
would be absurd. One or the other or both estimates would 
obviously be incorrect. If those figures were correct the lessor 
made a ridiculous blunder and for a nominal consideration ex- 
changed an interest worth $16,400 for an interest worth only 
$4,400 while the lessee acquired an interest that had an immed- 
iate cash value of $12,000, The only direct evidence tending to 
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show the value of the lessee’s interest is the testimony that the 
rents paid by subtenants from March, 1900, to March, 1901, 
after an expenditure by the lessee of $7,000 in improvements, 
amounted to $1,218 or only $668 more than the rent payable 
by the lessee, not to mention other expenses. A lease of this 
sort would have, aside from the improvements, comparatively 
little value just after it was made unless a mistake were made 
or there was a change in the value of the property. 

The valuation of $8,000 by the Tax Appeal Court is affirmed. 

Robertson & Wilder for the assessor. 

Achi & Johnson for the tax-payer. 


A. HUMBURG v. IWAMOTO NAMURA and YAJIMA. 
APPEAL From District Court Sours Hiro, Hawan. 
SUBMITTED DecremBer 2, 1901. Drcipep Decemser 13, 1901. 


FREAR, C.J., GALBRAITH AND PERRY, JJ. 


Where the points of law on which an appeal is taken appear from the 
certificate of the District Magistrate, such certificate held to be a 
sufficient compliance with Rule 5 of this Court. 

The order of a District Magistrate continuing a cause indefinitely is 
equivalent to an order of dismissal and is appealable. 


OPINION OF THE COURT BY GALBRAITH, J. 


The plaintiff filed an action of assumpsit in the District 
Court of South Hilo, Island of Hawaii, for the recovery of 
$96.00 alleged to be due from the defendants as rental for cer- 
tain buildings held by them under lease. On the return day the 
parties appeared in court and the defendants’ attorney moved 
the court, as appears from the certificate of the District Magis- 
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trate, “that the hearing in this cause be postponed until after 
the bankruptcy cause of Tomishima is settled in the Federal 
Court, before Judge Estee, at Honolulu, for the reason that this 
property in question, is a portion of the property in the Tomi- 
shima bankruptcy matter,” and it further appears from said 
certificate that “I sustained the motion and continued said 
cause,” and that the “attorneys for the plaintiff excepted to the 
ruling of the court and gave notice of an appeal on points of 
law.” The formal notice of appeal refers to the certificate of 
the magistrate for the points of law on which the appeal was 
taken. 

At the hearing in this court the defendants’ attorneys pre- 
sented and argued.a motion to dismiss the appeal, (1) that no 
points of law were certified in the certificate of the District 
Magistrate as required by the Rules of Court, (2) that the 
order appealed from was not a final order and not appealable. 

The statute permits appeals to be taken from the decision of 
the District Magistrate directly to the Supreme Court when 
auch appeal is taken only on points of law (Sec. 1430. Civil 
Laws). Rule 5 of this Court prescribes that when the apneal is 
taken and perfected the District Magistrate “shall forward with- 
out delay to the clerk of the Supreme Court a certificate of 
appeal, stating the nature of the action, the decision made, and 
the points of law upon which the appeal is taken.” * * * In 
so far as this rule may be said to be a limitation on the right to 
an appeal given by statute it should receive a liberal interpre- 
tation. 

While the certificate does not set out clearly the points of 
law relied on by the appellant in as much as they do appear 
from the certificate we think it ought to be held sufficient. This 
view finds support in Titcomb v. Naeole, 10 Haw., 346. 

Was the order made in this case appealable? It has been 
held by this Court that an appeal lies from an order declining 
to set aside a judgment where a substantial right is involved, 
and the judgment is clearly void as a matter of law. Gouveia 
v. Nakamura, ante, p. 452. It has also been held that where a 
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District Magistrate suspends sentence indefinitely he loses juris- 
diction and can do nothing further in the case. Republic v. 
Pedro, 11 Haw., 287. Pursuing the same course of reasoning 
by which the conclusion was reached in the case last cited we 
would conclude that the order appealed from was equivalent to 
a discontinuance or a dismissal of the cause. This view is sup- 
ported on excellent authority. Most of the cases have arisen in 
jurisdictions where the statute prescribes in terms the time 
within which a magistrate may continue a cause. These hold 
that a continuance granted for a period beyond the time fixed 
bv statute, or for an indefinite time, is equivalent to an order of 
dismissal. Our statute simply gives the power to the magistrate 
to continue causes without prescribing any time. This cannot 
be construed to give the magistrate unlimited and unrestrained 
power over continuances. The effect of a continuance, we take 
it for an indefinite time would be the same in this jurisdiction 
as where the time is definitely prescribed by statute. It has 
been held, “Tf a cause in a Justice’s Court be adjourned with- 
out fixing a day, but to such day as counsel shall agree upon, 
and the defendant’s counsel refuses to agree tu a dav, the Jus- 
tice cannot fix a day, and give notice thereof to the defendant. 
The cause is ont of Court, and must be commenced anew.” 
Woodworth v. Wolverton, 24 N. J. L., p. 419. Other author- 
ities are Allen v. Board of Health, 46 N. J. L., 99; Brown v. 
Kellogg, 17 Wis., 490; Telephone Co. v. Boylan, et al., 86 
Towa, 96; 4 Encycl. Pl. & Pr., p. 896. 

It was said by the Court in Barthrop v. Kona Coffee Oo., 
10 Haw., 400, that a final decision for the purposes of an appeal 
was not necessarily the last decision in a case; that “the effect of 
a decision would seem to be a better test of its finality than the 
stage at which it was rendered.” This we deem the true test 
of an appealable order. 

We are of the opinion that when the Magistrate continued 
the cause until another proceeding in another court was termin- 
ated—an indefinite and uncertain time—that this was equiv- 
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alent to an order of dismissal and that such order was a “final 
order” in the cause and was appealable. 

The motion to dismiss the appeal is denied and the cause is 
remanded to the District Magistrate of South Hilo, with direc- 
tion to set aside the order of continuance appealed from and for 
such further proceedings as may be necessary. 

Wise & Nickeus for plaintiff. 

Smith & Parsons for defendants. 


©. D. PRINGLE v. HILO MERCANTILE CO., Ltd. 
Error ro Tur Crrcurr Court, Fourra Crecorr. 


Susmrrrep DrcemBer 3, 1901. Dercrpep Decemser 18, 1901. 


Frear, C.J., anp PERRY, J. 


Unanimity of verdicts is essential under tne provisions of the Organic 
Act, but it may be waived, and it is waived by a request for an in- 
struction, which is given, that a verdict may be rendered by nine 
jurors. 


OPINION OF THE COURT BY FREAR, C.J. 


The only assignment of error that need be noticed is that the 
verdict of the jury was rendered by nine only of the twelve 
jurors, the other three dissenting. The action was trespass and 
was tried at the last January Term of the Circuit Court. 

Whatever force the former statutes of Hawaii, which per- 
mitted verdicts to be rendered by nine of twelve jurors, may 
have had during the period intervening between the annexation 
of these islands to the United States and the establishment of 
the territorial government (see Haw. Star Newspaper Co. » 
Saylor, 12 Haw. 64; Ex parte Ah Oi, ante, 534), it would 
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seem to be clear that since the latter event, unanimity of ver- 
dicts has been essential. See Org. Act, Sections 5, 6, 55; 
American Publishing Co. v. Fisher, 166 U. S. 464; Spring- 
ville v. Thomas, Id. 707; Thompson v. Utah, 170 Id. 348; 
Capital Traction Co. v. Hof, 174 Id. 1. 

But since in a civil case a trial by jury may be waived alto- 
gether, one element, namely, that of unanimity, may likewise 
be waived. See Evans v. Gee, 11 Pet. 80; Cowles v. Buck- 
man, 6 Ia. 161. 

In this case the plaintiff in error must be held to have waived 
the requirement of unanimity, for the instruction of the court 
to the jury that a verdict might be rendered by nine jurors, was 
given at his express written request. 

The writ is dismissed and the case remitted to the Cireuit 
Court. 

C. C. Bitting for plaintiff. 

F. W. Hankey for defendant. 
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CORRINE BARTLETT v. WARD S. BARTLETT. 


Exorptions From Circuit Court, First Crrcurr. 


Supmitrep Novemser 12, 1901. Dscimwep December 18, 1901. 


Frear, C.J., GALBRAITH AND Perry, JJ. 


Extreme cruelty for purposes of divorce does not require pergonal vio- 
lence. It may exist if there is bodily injury, whether actual or 
apprehended, whether direct or indirect through mental suffering. 
Quere, whether mental suffering alone is sufficient. 

False and malicious charges of adultery may amount to extreme cruel- 
ty, but they do not necessarily under all circumstances. In deter- 
mining whether they amount to extreme cruelty or not, it is proper 
to consider whether they were made in the presence of third per- 
sons or not and whether they resulted in bodily harm or an appre- 
hension of bodily harm or not. 

A charge of “unfaithfulness’ may or may not amount to a charge of 
adultery according to the circumstances. 

The opinion of a trial court in a divorce case should be considered as 
a whole. Parts may be explained by other parts. Imaccuracies in 
parts would not necessitate a new trial when there is no reason to 
suppose that a new trial might result differently. 

Under our statutes a decree of divorce has the effect of a verdict of a 
jury and cannot be reversed as contrary to the evidence, if there 
is sufficient evidence to support it, 


OPINION OF THE COURT BY FREAR, C.J. 


This is an action for divorce on the grounds of extreme 
cruelty and habitual intemperance. At the trial the libellant 
and two other witnesses were introduced in support of the peti- 
tion. Upon the close of her case, counsel for the libellee an- 
nounced that there was no defense. The court thereupon dis- 
missed the libel on the general ground that the proof was not 
sufficient, without going into details. Counsel for the libellant 
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then requested a continuance for the purpose of producing 
further evidence upon the ground of habitual intemperance. 
Time was given and two additional witnesses were produced on 
this ground. The court then again dismissed the libel for the 
same reason, that there was not sufficient proof, this time setting 
forth the reasons at some length in an oral opinion. The 
libelee now brings the case here on exceptions to certain findings 
and rulings in this opinion. The ground of habitual intem- 
perance is abandoned in this court. As to the other ground it 
is contended that the trial court erred in holding substantially 
(1) that a charge of “unfaithfulness” by the husband against 
the wife under the cireumstances was not a charge of adultery; 
(2) that mental suffering alone could not constitute extreme 
cruelty, and (3) that a charge of adultery could not constitute 
extreme cruelty unless made in the presence of third persons. 

One particular course of conduct may be held to amount to 
extreme cruelty, and another not, and generalizations may be 
made to a certain extent as to what constitutes extreme cruelty, 
but from the very nature of the case no definition of extreme 
cruelty can be framed which can be satisfactorily or easily ap- 
plied to all cases. The prevailing view seems to be that per- 
sonal violence is not necessary, but that it is sufficient if the 
conduct is such as to impair the health or produce bodily injury 
or such as to create an apprehension of bodily injury. The 
usual’ test seems to be physical injury, but this may be actual or 
apprehended, and may be direct or indirect through mental suf- 
fering. Mental suffering is not generally deemed sufficient 
unless it is such as to impair the health, in other words, if men- 
tal suffering is sufficient, its test is generally that it impairs the 
health. In some states by statute extreme cruelty may consist 
of mental suffering alone, and perhaps in one or two states this 
has been held in the absence of statute. This may be a reason- 
able view but we need not in this case express an opinion as to 
what weight should be given it considering the preponderance 
of authority to the contrary. 

In the present case, false and malicious charges of adultery 
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are relied on as constituting extreme cruelty. These are often 
said to constitute extreme cruelty—but whether because they 
are supposed to result in an impairment of health or to create an 
apprehension of personal violence or bodily injury or because 
they are supposed to produce mental suffering, does not always 
clearly appear. No doubt great weight should usually be given 
to charges of this character when false and malicious—just how 
much weight is given depends somewhat upon what test of 
extreme cruelty is adopted by the particular court. But while 
this is so and while expressions are occasionally found to the 
effect that such charges constitute extreme cruelty, yet the 
cases as a whole do not seem to warrant the inference that 
charges of this character in all cases constitute extreme cruelty 
per se or as a matter of law. Whether extreme cruelty exists 
in any particular case is chiefly a question of fact to be de 
termined under all the circumstances. How cruel or how disas- 
trous in their effect such charges are in any particular case may 
depend on many considerations—how recklessly, how repeated- 
ly, how publicly, how maliciously they are made, the degree of 
refinement and delicacy of sensibility of the parties, and many 
other considerations. In most cases in which such charges have 
entered into consideration there have been other circumstances 
also considered in connection with such charges. In Barnes 
v. Barnes, 95 Cal. 171, even where the statute expressly pro- 
vided that “grievous mental suffering” alone without reference 
to bodily injury constituted extreme cruelty, the court said: 
“The common judgment of mankind recognizes the fact that 
there may be unfounded charges and cruel imputations which 
are not more easily borne than physical bruises, and the neces- 
sary effect of which is to cause great mental distress to the per- 
son against whom they are made. Whether in any given case 
there has been inflicted this ‘grievous mental suffering’ is a pure 
question of fact, to be deduced from all the circumstances of 
each particular case, keeping always in view the intelligence, 
apparent refinement, and delicacy of sentiment of the complain- 
ing party; and no arbitrary rule of law as to what particular 
probative facts shall exist in order to justify a finding of the 
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ultimate facts of its existence can be given. As said by Mr. 
Justice McFarland, in his dissenting opinion in Waldron v. 
Waldron, 85 Cal. 251: ‘Every case where a divorce is sought 
on this ground must depend upon its own particular facts; and 
a correct decision must depend—as most cases depend—upon 
the sound sense and judgment of juries and courts.’ ” 

Now, referring, in the light of the foregoing, to the points 
raised in this case, one is that the trial court erred in saying: 
“Another thing, the charge of ‘unfaithfulness’ as made by the 
defendant against his wife, was not made in the presence of 
any other person but to her alone.” It is contended that such 
a charge might constitute extreme cruelty even though not 
made in the presence of others and in support of this view 
authorities are cited which hold that such charges are sufficient 
(though in all the cases other circumstances also were con- 
sidered) when made in letters to the wife. As we read the trial 
court’s opinion this proposition of law was not disputed. The 
fact that the charge, if made, was not made in the presence of 
third parties, was merely “another thing” that the court con- 
sidered along with the rest of the case. That it was a proper 
thing to consider is shown by our reasoning above as well as by 
many cases in which such a fact is mentioned as of importance. 
See, e. g, Barnes v. Barnes, supra; Oxley v. Oxley, 191 Pa. 
St. 474; Haight v. Haight, 82 N. W. (Ia.) 443; Crow v. Crow, 
29 Or. 892. Moreover, the Judge seems to have referred to 
this fact chiefly as bearing on the question whether the charge 
had been made, for he proceeded immediately in the same para- 
graph to state that there were boarders and lodgers in the house 
and yet that they were not brought to testify to the making of 
such a charge, although they testified to other abusive language 
by the libellee to his wife, and this paragraph immediately fol- 
lowed the statement of other reasons given to show that such a 
charge had not been satisfactorily proved. The court did not 
hold that such charges could not constitute extreme cruelty 
unless made in the presence of third persons. 

Another point is that the trial court erred in saying: 
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“It is not shown that at any time the husband struck the 
wife or threatened to strike her, nor is it shown that there was 
any reasonable apprehension of bodily harm of any sort; or that 
the conduct of the defendant, reprehensible as it was, wounded 
the feelings of the plaintiff to such a degree as to affect her 
health or create a reasonable apprehension that it might be 
affected.” 

This statement is merely a portion of the court’s summary of 
the evidence. It was followed immediately by the statement 
that, “It is true that a false and malicious charge of adultery 
made by either of the spouses is generally held to be cruelty, 
yet in this case there is absolutely no evidence that the husband 
ever charged the wife with adultery.” In other words, the 
court, after stating what the evidence showed, stated, in the 
passage now objected to, what it did not show, and then pro- 
ceeded to consider the contention as to charges of adultery. 
The ground then under consideration was extreme cruelty and 
the court very properly considered all the evidence on that ques- 
tion. It did not hold that a false and malicious charge of 
adultery could not constitute extreme cruelty unless it resulted 
in bodily harm or a reasonable apprehension of bodily harm, 
although that is what most courts hold. 

The two passages above quoted from the opinion of the trial 
court could hardly be construed, even when taken alone, as 
rulings respectively that mental suffering alone could not con- 
stitute extreme cruelty or that a charge of adultery could not 
constitute extreme cruelty unless made in the presence of third 
persons. Much less can they be so construed when read in con- 
nection with the rest of the opinion. 

The remaining and principal point is that the trial court 
erred in finding that there was not sufficient proof that charges 
of adultery were made. The only witness on this point was the 
libellant herself. She testified that she went to the races one 
afternoon with her husband’s permission and that when she 
came home in the evening she was abused for it, that ‘he called 
me unfaithful and everything and said I was running around 
with other men and everything that was contemptible and 
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mean,” and when asked if he charged her with “unfaithful- 
ness,” she replied: “He has, yes,” and when asked if he did 
that habitually, she replied: “Always, everybody that comes to 
the house it does not matter who they come to see, he accuses 
me of it.” She said that the upshot of it was that she left but 
returned the next day, but that he did not do much better, and, 
when asked if he continued to abuse her in the way she had 
described, she replied that he “continued his nagging disposi- 
tion.” She also testified that on another occasion a neighvor 
came to the house in the afternoon on an errand and sat down 
and talked with her a minute and then went home, and that 
“my husband had a Japanese watching me all the time and if a 
lady came to see me or anybody he told him everything in the 
house and when he came home in the evening he started in to 
abuse me and called me everything that he could think of that 
was contemptible and I could not stand it and went away,” that 
she returned home later in the evening and that about one 
o’clock her husband came in “and closed the door and began 
to abuse me and called me everything that you could think of 
that was contemptible until I could not stand it and I got out 
and went away.” When asked if this language also was charg 
ing her with “unfaithfulness,” she replied: “Yes sir, always 
was.” Another witness, who had lived at the house, testified 
that the libellee when under the influence of liquor was abusive 
and quarrelsome, that by abusive he meant profane, that he 
could not repeat the language but that it was “not any more than 
any oath you would hear in a bar-room or place of that kind,” 
that this language was addressed to the wife, that there may 
have been some provocation at times, sometimes none, that the 
provocation was “as to the way things were conducted at home 
* * * management of the household affairs * * * the 
direction of the cooking and the time of the meals * * * 

failure to direct the cook * * * being away from home at 
meal times,” that those occasions were mostly at dinner time, 
that being the time when the witness was usually there, that 
there would be a general quarrel, that the wife “would return 
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* * * some of the abusive language that he would use to 
her.” The court, after referring te the evidence said, among 
cther things: “He said ‘You have been unfaithful.’ That is 
the testimony of Mrs. Bartlett and it is to be presumed that she 
stated her case in the strongest light possible, consistent with 
truth, * * * Now when a wife, without the permission of 
her husband, leaves home and stays away all night and does not 
return until the breakfast hour the next morning, the charge of 
‘unfaithfulness’ does not necessarily imply a charge of adultery. 
The charge in such case might well mean a disregard of house- 
hold duties and wifely obligations other than chastity, althoug! 
that would perhaps be the construction which some persons 
might place upon it. The authorities which Mr. Ballou has 
cited are clear in announcing the proposition that while the 
charge of adultery may be in any words denoting adultery, yet 
that it must be in words which convey necessarily the idea of 
unchastity.” 

Under our statutes a decision in a divorce case is like the 
verdict of a jury in that it cannot be set aside or reversed if 
there is sufficient evidence to support it. Laing v. Laing, 10 
Haw. 183. In the present case, considering that the libellant 
herself was the only witness who testified as to the matter in 
question, that she did not state what language her husband used, 
but merely described it in general terms, that she did not lay 
much stress upon this point, that others though living in the 
same house heard nothing of the kind so far as appears, that 
there were quarrels and abusive or profane language over otber 
matters such as neglect of household duties and receiving call 
ers, whether men or women, in some instances under such cir- 
cumstances and at such times as to raise doubts as to whether 
the “unfaithfulness” alleged to have been charged was of the 
kind contended, that the charge of “unfaithfulness,” if made, 
may have been made, as the trial court said, with reference to 
“disregard of household duties and wifely obligations other than 
chastity.”—considering these and other things, we could not, if 
this were a jury verdict, set it aside, and therefore cannot set 


"14 DECEMBER, 1901. 


aside the finding in this case so far as the evidence is concerned. 

The crucial question is whether the trial court proceeded on 
an erroneous principle of law. We do not construe the opinion 
as holding that language could not be regarded as amounting 
to a charge of adultery unless it necessarily implied that when 
taken by itself alone. The court recognized that such a charge 
might be “in any words denoting adultery.” The statement of 
the court that the authorities cited are clear that in cases of this 
kind the charge of adultery “must be in words which convey 
necessarily the idea of unchastity,” taken by itself, seems to go 
too far. If that were an instruction given to a jury, it might be 
at least a serious question whether it would not be sufficient to 
call for a new trial. But the court alone acted in this case and 
the whole opinion should be considered together. If, instead 
of this statement, the court had said that “any words might be 
taken to amount to a charge of adultery if they could bear that 
meaning under the circumstances,” there would be no reason 
for supposing that a different conclusion would have been 
reached. The trial Judge, besides making the statements above 
referred to in this connection, also quoted dictionary definitions 
of the word “unfaithfulness,” and said that “there are many 
things the doing of which, or the omission to do which, would 
render the wife ‘unfaithful? ” He also, in the passage above 
quoted, referred to the weakness of the testimony or the absence 
of testimony which was available and would naturally be ex- 
pected to be given but which was not given, which would have 
shown in just what sense the word was intended. He also after 
referring, as above stated, to the authorities in a general way, 
proceeded to refer to the cases specifically and point out wherein 
they differed from this, showing that in those the charges were 
made clearly, whether directly or by implication, and in such a 
way as taken in connection with other circumstances made out 
extreme cruelty more clearly than was made out in the present 
case. Taking the opinion as a whole, the court seems to have 
dismissed the bill on the general ground that, all things eon- 
sidered, the evidence did not show a case of extreme cruelty 


BARTLETT v. BARTLETT. 715 


and more particularly that it did not satisfactorily appear that 
by the charge of “unfaithfulness” was intended a false and 
malicious charge of adultery. The decision was evidently based 
on the want of sufficient evidence, not on a view of the law 
whicn counsel contends is erroneous. It would be useless te 
order a new trial on the proposition of law that the word “un- 
faithful” might be held to imply adultery, unless we should 
also hold that it should be so held under the circumstances of 
this case, but we could not do that, if, as we must, we regard 
the decision as having the same weight as the verdict of a jury. 
It may be that the word “unfaithful” is generally used, under 
circumstances like the present, in the sense contended for, but 
.we could not hold as matter of law on the evidence that it was 
so used in the present case. The word is capable of more than 
one meaning, and the sense in which it was in fact used in this 
instance was for the trial court to determine from the evidence. 
There is evidence of other misconduct on the part of the libellee 
which tends to support the ground of extreme cruelty, but it is 
not relied on in this court as sufficient to warrant us in reversing 
the judgment below, regarding that as having the weight of a 
jury verdict. 

The exceptions are overruled. 

Kinney, Ballou & McClanahan for libellant. 

J. A. Magoon and F. E. Thompson for libellee. 
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HENRY SMITH v. IAMAKUA MILL COMPANY, Lim- 
ited. 


Excertions rrom Crrecurr Court, First Ozrcurr. 
SUBMITTED DECEMBER 5, 1901. Decrpep Decrmper 31, 1901. 


Frrar, C.J., Gatprarry anp Perry, JJ. 


Under Civil Laws, Section 2113, which provides that kindred of the half 
blood shall inherit equally with those of the whole blood in the 
same degree, but shall be excluded when not of the blood of the 
ancestor from whom the inheritance came to the intestate by 
descent, devise or gift, cousins of an intestate on his mother’s side 
inherit in preference to his half-brother on his father’s side where 
the estate came to him by descent from his half-sister on his 
mother’s side. 

Evidence of ouster or adverse possession must be much clearer as 
between co-tenants than as between strangers in title. The cir- 
cumstances must be such as to bring home to the ousted co-tenant 
the adverse character of the possession or such as would bring it 
home to him if he paid proper attention to his rights. Notice or 
knowledge of the adverse possession may be implied or constructive 
as well as actual. 

But this rule as to adverse possession as between co-tenants does not 
apply where the possession of the one co-tenant is not at its incep- 
tion in recognition of or subserviency to the other’s title; as, where 
the co-tenant in possession claims sole ownership and is not aware 
of the existence or claim of title in the other co-tenant. 

One in possession claiming title but having no title may purchase the 
outstanding title of one of two co-cenants and continue to hold 
without thereby acknowledging the similar title in the other co- 
tenant or holding in subserviency to that title. 


OPINION OF THE COURT BY FREAR, C.J. 


Ejectment for an undivided one-fourth of the ahupuaa of Ko- 
holalele, situated at Hamakua, Hawaii, containing about 6,330 
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acres, covered by Royal Patent 4,527, L. C. A. 26B, issued to 
Kailakanoa. 

Upon the death of Kailakanoa, the land descended to her half- 
brother Huakini. Upon the latter’s death, in 1860, one-half of 
the land descended to his wife Hoomana and afterwards passed 
by various conveyances to the defendant. About this half there 
is no dispute. The other half descended, upon Huakini’s death, 
cither to his half-brother P. Nahaolelua, under whom the de- 
fendant now claims, or else to his cousins Kapehe and Hanakau- 
lani Holt, under the former of whom the plaintiff now claims 
one fourth, ~ 

The defendant at first pleaded in bar a former adjudication 
made in probate in 1871 to the effect that Nahaolelua and Hoo- 
mana, (not Kapehe, Mrs. Holt and Hoomana) were the heirs of 
Huakini. The Circuit Court sustained the plea but this court re- 
versed that ruling (ante, 245) on the grounds that the probate 
judge had no jurisdiction either to make a direct decree of heir- 
ship or to distribute real estate, and that the adjudication of heir- 
ship in so far as it could be supported as incidental to the distri- 
bution of personal estate was not binding on Kapehe in this 
action of ejectment with respect to the real estate, because she 
was not a party, though she was a witness, in the probate proceed- 
ings—even if the adjudication would have been binding on her 
with respect to the real estate in case she had been a party in the 
probate case. 

The defendant then answered and the case was tried before a 
jury in the Circuit Court. The plaintiff introduced evidence to 
show on the one hand title in himself by conveyances from cer- 
tain persons who inherited from Kapehe, and that Kapehe and 
Mrs. Holt were the cousins'and next of kin of Huakini at the 
time of the latter’s death, except as to Nahaolelua, who was Hua- 
kini’s half-brother; and on the other hand that Nahaolelua, al- 
though a half-brother, was not of the blood of the ancestor, Kai- 
lakanoa, from whom the land descended to Huakini. For pres- 
ent purposes we may assume that these things were satisfactorily 
proved. Nahaolelua, then, could not inherit, for, although as a 
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rule, kindred of the half blood inherit equally with those of the 
whole blood under our statute, yet they are excluded when they 
are not of the blood of the ancestor through whom the inherit- 
ance came to the intestate by descent, devise or gift. Civ. L., 
Sec. 2113; Estate of Luka, 9 Haw. 393. Consequently the de- 
fendant, not being able to show that Nahaolelua inherited from 
Huakini, was obliged to rely on adverse possession, and the ques- 
tions now to be decided are raised by the defendant’s exceptions 
to certain rulings of the trial judge in regard to the law of ad- 
verse possession, the consequence of which was that most of the 
defendant’s evidence was stricken out and a verdict directed for 
the plaintiff. 

To show adverse possession, the defendant offered in evidence 
the decree in probate above referred to declaring Nahaolelua an 
heir of Huakini. This was offered merely for the purpose of 
showing that Nahaolelua entered under color of right and not 
for the purpose of showing that he was an heir or had title. It 
was ruled out and exception was taken. The defendant also in- 
troduced in evidence a lease from Nahaolelua to Charles Notley, 
dated April 16, 1872, for five years, of the whole ahupuaa; a 
deed from Hoomana to Nahaolelua, dated September 24, 1874, 
of all her right, title and interest in the land,—she being then 
the owner of one-half; the will of Nahaolelua dated June 11, 
1875, probated November 3, 1875, devising this ahupuaa to his 
son Kia Nahaolelua; a lease of the ahupuaa from Kia Nahaolelua 
to W. M. Gibson, dated January 13, 1877, to begin April 17, 
1877, the day after the expiration of the former lease; an assign- 
ment of the last described lease from Gibson to Charles Notley, 
dated August 9, 1877; a deed of the ahupuaa from Kia Nahac- 
lelua to H. A. Widemann, dated December 2, 1878; a deed of 
the ahupuaa from Widemann to Charles Notley, dated March 
27, 1882; an agreement between Charles Notley and T. H. 
Davies, dated May 4, 1886, under which they became copartners 
under the name of the Hamakua Plantation Company, and by 
which Notley contributed this ahupuaa as part of the capital of 
the company; a deed of this ahupuaa from Notley and Davies to 
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the defendant corporation, dated April 1, 1896. It does not ap- 
pear just who had possession of the land or what was done with 
it from Huakini’s death in 1860 to the probate proceedings in 
1871 or thereafter io the date of the lease in 1872, but evidence 
wag introduced tending to show that Notley took possession at 
the latter date, used the lower portion as a ranch and in the upper 
portion shot wild cattle, cut trees to obtain bark for tanning pur- 
poses, built a honse and fenced in about eight or ten acres for a 
sheep pen, and in 1880 began the cultivation of cane on the 
lower portion, which cultivation has continued to the preseut 
time, the upper portion now being used to some extent for ranch 
purposes. The whole land was not fenced until 1884. At the 
close of the case, the plaintiff moved that all this evidence as t9 
the leases, the deeds, the will and possession be stricken out on 
the ground that no notice that the possession was adverse was 
given to plaintiff’s predecessors in title. This motion was grant- 
ed and exception was taken. The plaintiff then moved the court 
to instruct the jury to find for the plaintiff on the ground that 
there was no evidence of adverse possession. This instruction 
was given and the jury acted accordingly, and the defendant ex- 
cepted. 

Whether the court erred in refusing to admit the probate 
decree in evidence we need not say. There seems to be some 
doubt as to how far void decrees or judgments may be admitted 
for special purposes. See Kailianu v. Kaue, 9 Haw. 505, and 
cases cited in 1 Cent. Dig. 2,374. It may be that the court did 
not err in declining to admit the decree as evidence of color of 
title, though we are of the opinion that the record as a whole in 
that case and perhaps the decree alone was admissible as evidence 
of a claim of title and also as tending to prove notice of such 
claim to Kapehe, the plaintiff's predecessor in title, who was a 
witness in that case. Less is required to show a claim of title 
than to show color of title. 

Whether the court erred in instructing the jury to find for the 
plaintiff after having struck out most of the defendant’s evi- 
dence, we need not say. So of several other rulings to which 
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exceptions were taken but which have not been referred to above, 
These questions are not likely to arise on a new trial, which, as 
we shall show, will have to be granted. 

In our opinion the court erred in striking out the evidence 
above mentioned as stricken out. There was sufficient evidenca 
of adverse possession to go to the jury, if this were an ordinary 
case between persons who, and whose predecessors in title, were 
strangers. The plaintiff contends, however, that the relation of 
co-tenancy exists between these parties and has existed between 
their predecessors, and that therefore the rule requiring notice 
of adverse possession to be brought home to the co-tenant out of 
possession applies to this case, and that there was no evidence 
that such claim was so brought home more than twenty years 
before the commencement of this action, that being the period 
prescribed by the statute of limitations at the time this action 
was brought, November 26, 1897, and consequently that in the 
absence of evidence that these various acts of ownership were 
brought home to or known by the plaintiff or those under whom 
he claims, all the evidence as to those acts was immaterial. There 
was evidence that Kapehe did not live on the island of Hawaii 
where the land was, and no evidence that she knew what was 
being done with the land. Whether, if that rule were applicable 
to this case, there was sufficient evidence to go to the jury, we 
need not say. In our opinion it is not applicable. 

The defendant claims under Notley. Notley claimed under 
the Nahaoleluas. The younger Nahaolelua claimed under the 
elder Nahaolelua. ‘The plaintiff, in order to show title in him- 
self, had to show that the elder Nahaolelua was not an heir of 
Huakini and therefore not a co-tenant with his (plaintiffs) pru- 
decessor in title, Kapehe, until at least he (Nahaolelua) received 
the deed from Hoomana, which was sometime after he made the 
lease to Notley. Consequently Nahaolelua was not at first a co- 
tenant with plaintiff’s predecessors. Further there is no evidence 
that he knew at the time he made that lease, or at the time he 
took the deed from Hoomana, or that he or any of those claim- 
ing under him knew at any time until quite recently, that the 
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plaintiff’s predecessors had any title to the land or claimed any 
title to it. His possession was never at any time in recognition 
of the existence of any co-tenant.other than Hoomana whose in- 
terest he purchased in 1874. So far as appears, he and those 
under him were as ignorant that Kapehe had or claimed to have’ 
any title to this land as it is now contended Kapehe was that 
their claim was adverse. Could not the statute begin running in 
favor of Nahaolelua and those claiming under him as against 
Kapehe unless the latter had actual notice that the former were 
claiming adversely to her? Can it be held that the statute could 
not begin running against Kapehe merely because, when Nahao- 
lelua bought Hoomana’s half he became in fact a co-tenant with 
Kapehc, although he had previously claimed title in himself to 
the other half and had acted as owner and was in fact not a co 

tenant with Kapehe and Sùpposed that Hoomana was the only 
person in existence besides himself having or claiming to have 
any interest in the land, and supposed when he bought out Hoo- 
mana that he was buying the only outstanding claim there was, 
although in fact there was another co-owner, Kapehe? It would 
be absurd to hold that those who for the statutory period occupy 
land, lease it, devise it, convey it and act in regard to it in all 
reapects as their own, believing that they are the sole owners, 
should be debarred from setting up adverse possession, because 
they did not hunt the world over for possible co-owners and suc- 
ceed in finding them and notify them of their adverse claim. If 
the doctrine contended for applies to this case, it would be im. 
possible for one claiming in whole or in part under certain heirs 
to set up adverse possession against other heirs of whose existence 
or claims he was ignorant. 

We do not concede that the rule as between co-tenants is a? 
strong as counsel contend. No doubt there is a great difference 
in this respect between co-tenants on the one hand and strangevs 
in title on the other hand. The rule itself, however, would seem 
to be much the same in all cases, that is, the circumstances must 
be such as to bring home to the ousted owner the adverse char- 
acter of the possession, or be such as would bring it home to him 
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if he paid proper attention to his rights. The difference would 
seem to be chiefly one of degree or application. If the parties 
are strangers in title, the true owner out of possession would nat- 
urally look carefully to his rights and comparatively slight acts 
would be sufficient to notify him of the existence of adverse 
claims. Ifthe parties are co-tenants and the co-tenancy is known 
or recognized, more significant, acts or conduct would generally 
be required, for the co-tenant in possession would in such case 
naturally be supposed to be acting merely in the exercise of his 
own rights and not in denial of his co-tenant’s rights. There may 
be other relationships of a more fiduciary nature, the recognition 
of which would require acts of a yet more significant character tc 
bring home to the real owner notice of a hostile claim. But 
when one enters and sets up his claim before he becomes a co- 
tenant, there is no reason why he cannot be held to continue 
under that claim either as to the whole or a part of the land after 
he buys out another’s claim whether to the whole or a part of the 
land, in the belief that that is the only other claim in existence, 
nor is there any reason why he should be held to hold in sub- 
ordination to his co-tenant’s rights, when he denies from the out 
set that there is a co-tenancy and when so far as appears the one 
out of possession who is a co-owner in fact does not know, any 
more than the one in possession does, that he is a co-owner and 
does not claim to be such. The purchase of an outstanding claim 
would naturally be expected to strengthen rather than weaken 
the claim already made. And where there is a denial of a co- 
tenancy by the one in possession and ignorance of its existence 
on the part of both co-tenants, acts of ownership by the one in 
possession cannot be regarded as done merely in the exercise of 
his own actual rights and in subserviency to the rights of the 
other. This court has always held that evidence of ouster or the 
adverse character of a claim must be much clearer as between 
co-tenants than as between strangers, but it has never gone so 
far as to hold that there must be actual notice to or knowledge 
on the part of the one out of possession, or that the more string- 
ent rule applicable to cases of co-tenancy applies where there i: 
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no recognition or knowledge of the existence of a co-tenancy. 
See Nahinai v. Lai, 8 Haw. 317; Kaia v. Kamaile, 4 Id. 353; 
Kuanalaca v. Kipi, 7 Id. 575; Haw. Com. & Sug. Oo. v. Wai- 
kapu Sug. Co., 9 1b. 75; Kaioipahia v. Kuna, 10 Id. 583; Na- 
haolelua v. Kaaahu, 10 Id. 662; Jones v. Pooloa, 11 Id. 755. 
The most lucid and pertinent opinion that has come to our notice 
with reference to the questions raised in the present case is that 
of the United States Circuit Court of Appeals by Judge Taft in 
Elder v. McClaskey, 70 Fed. Rep. 529. 

The exceptions are sustained, the verdict is set aside and a new 
trial ordered. 

L. A. Dickey and Andrews, Peters & Andrade for plaintiff. 

C. Brown and F’. W. Hankey for defendant. 


Z. PAAKIKI v. B. OWAANUI. 
Exceptions FROM Crrcurr Court, FovrtTu Orrcurr. 
SUBMITTED DECEMBER 3, 1901. Decwep January 2, 1902. 


Frrar, C.J., GALBRATTH AnD Perry, JJ. 


An exception to the ruling of a trial court sustaining an objection to 
the admission of relevant and competent testimony, when not 
clearly harmless error, should be sustained and a new trial ordered. 


OPINION OF THE COURT BY GALBRAITH, J. 


This was an action in ejectment. The plaintiff claimed title 
from the patentee of the land and the evidence showed a paper 
title in him. The defendant relied on a paper title and on ad- 
verse possession for the statutory period. A trial was had toa 
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jury and a verdict returned for the defendant. The plaintiff 
saved a number of exceptions during the course of the trial but 
only pressed one on the attention of this court and we assume the 
others have been abandoned. ‘The exception relied on is to the 
ruling of the trial court in sustaining an objection to a deed 
offered in evidence by the plaintiff and preserved in the record as 
“Exhibit E.” This was a deed from the patentee of the premises 
in dispute to one Kaaialii, dated March 11, 1881. Prior to the 
offer of this deed the plaintiff had introduced in evidence with- 
out objection a deed from the patentee to plaintiff ’s grantors, 
dated May 16,1877. It is claimed by the plaintiff that the re- 
jected deed had been recorded prior to the one introduced in evi- 
dence and that it was the former and not the latter that conveyed 
title. 

This deed was relevant and competent testimony. It was 
one of the links in the chain of title set out in the plaintiff’s peti- 
tion. The legal effect of the deed as evidence was a question of 
law for the court to determine and cover in the instructions to 
the jury. It is very probable that the exclusion of this deed 
would have becn harmless error, as the plaintiff had shown a 
paper title without it, provided the jury had been instructed that 
the plaintiff had established a paper title to the land in dispute 
and that they should find a verdict for him unless they found 
that the defendant and those under whom he claimed had been 
in the open and notorious adverse possession of the land for the 
time prescribed by the statute of limitation. The jury were not 
so instructed. We cannot say that the exclusion of this deed was 
harmless error and must order a new trial. 

The exceptions are sustained. 

J. A. Magoon and T. I. Dillon for plaintiff. 

Smith & Parsons for defendant. 
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H. HACKFELD & COMPANY, Limited v. J. E. GROSS- 
MAN and M. E. GROSSMAN. 


APPEAL FROM Cixcurr Jupex, Fourts Crovurr. 
SUBMITTED DECEMBER 7, 1901. Decipep January 2, 1902. 


Freak, C.J., Garpratre and Perry, JJ. 


A mortgage with covenant on the part of the mortgagors to cultivate 
the coffee now or hereafter growing on the mortgaged premises “to 
the satisfaction” of the mortgagee and with further covenant that 
upon a “breach in the performance or observance” of any one of 
the covenants contained therein, the indebtedness thereby secured 
should thereupon “become wholly due and payable,” gives to the 
mortgagee an option to declare a forfeiture whenever he may bona 
fide become dissatisfied with the cultivation of the coffee. 

The finding of the trial judge that the mortgagee was not dissatisfied 
with the cultivation of the coffee is sustainea and the decree dis- 
missing the bill is affirmed. 


OPINION OF THE COURT BY GALBRAITH, J. 


The principal facts of this cause are as follows: On the 4th 
day of May, 1897, the defendants were indebted to Paul Isen- 
berg and J. F. Hackfeld, partners as H. Hackfeld & Company, 
for advances made, in the sum of $1,750.00. In consideration of 
this indebtedness and the agreement of Hackfeld & Co. to make 
further advances, as needed, during the period of ten years next 
ensuing from said date, in an amount not excceding the sum of 
$34,400.00, the defendants executed a mortgage on their coffee 
estate of 200 acres located at Olaa, District of Puna, Island of 
Hawaii. It was provided that the mortgage should be a continu- 
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ing security for all advances made during said ten years in any 
sum not to exceed $36,150.00. This mortgage was afterward 
assigned to the present owner, H. Hackfeld & Co., Limited. The 
mortgage contained inter alia the following covenant, i. e., 
“And the said mortgagors for themselves, their heirs and assigns 
hereby covenant and agree to and with the said mortgagees, their 
heirs and assigns that they will keep up the cultivation of coffee 
now or hereafter growing upon said land to the satisfaction of 
the said mortgagees, their heirs, executors, administrators or 
assigns,” etc., and further provided that “if breach be made in 
the performance or observance of any of the covenants or agree- 
ments herein contained * * * then said indebtedness shall 
at once become wholly due and payable” ete. Advances were 
made under the mortgage from its date until March ist, 1901, at 
which time the indebtedness secured by the mortgage amounted 
in the aggregate to $20,084.78. 

On said March 1st, the assignee of the mortgagees refused to 
make any further advances under the mortgage and by resolu- 
tion of its board of directors declared that it was not satisfied 
with the cultivation of coffee by the defendants and ratified the 
action of its president, Paul Isenberg, “in proceeding to fore- 
close said mortgage by reason of the breach of the covenant to 
keep up the cultivation of the coffee growing upon said land to 
the satisfaction of the mortgagee, and also for breach of the cov- 
enants contained in the agreement referred to in said mortgage 
relating to the keeping of proper books of account and to the 
purchase of supplies from H. Hackfeld & Co. and H. Hackfeld 
& Co., Limited.” 

On March 11th, 1901, the plaintiff filed its bill to foreclose 
the mortgage alleging a breach of the conditions above set out, 
i. e., failure to cultivate the coffee to its satisfaction, to keep 
proper books of account and purchase goods of the mortgagee, 
and praying that the mortgage be foreclosed and that the mort- 
gaged premises be ordered sold to satisfy its said debt and the 
costs and charges of the proceedings. The defendants answered 
denying the breach of the covenants and alleged that the plain- 
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tiff was not bona fide and in good faith dissatisfied with their cul- 
tivation of the coffee but that its dissatisfaction was with the 
venture as a whole and with coffee culture as a profitable invest- 
ment. At the trial the plaintiffs abandoned all of the alleged 
breaches of covenant except that in relation to the cultivation ôf 
coffee. 

The trial judge found for the defendants and entered a decree 
dismissing the bill. The plaintiff appeals from that decree to this 
court. 

The appellant contends that the law of the case is settled in 
this jurisdiction as announced by this Court in Rawlins v. Soap 
Works, 9 Haw. 262, and Porter v. Hawaiian Pork Packing 
Company, 11 Haw. 468; that under the law this covenant placed 
with the mortgagees, or their assigns, the option to declare a 
breach of the covenant whenever it became dissatisfied with the 
cultivation of coffee and that whenever this option was exercised, 
as was done by the resolution offered in evidence, the act was 
conclusive and inquiry into its reasons or purpose was foreclosed, 
That under the law there was no evidence that would sustain the 
finding of the judge in favor of the defendants. 

This contention is sound in part, at least. The law was con- 
sidered with care and learning in the two cases cited but its 
proper application to the facts of the case at bar is not free from 
difficulty. The Rawlins case was one of employment. The 
action was by the employee against the employer to recover damt- 
ages under the contract. The contract stipulated that the work 
should be done in a “skillful and proper manner” and “to the 
satisfaction” of the employer. It was held that these two cov- 
enants were in the conjunctive and called for skillful and proper 
work and were not placed there “to gratify unreasonable taste, 
sensibility or preference”; that if the employee “did all things 
required of him by the contract in a skillful and proper manner” 
the employer was “bound to be satisfied.” The court very prop- 
erly said “There is nothing in the contract in question to make 
it terminable at will. The company canrot rescind it so far as 
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the clause in question is concerned unless actually dissatisfied 
with plaintiff’s work.” 


The court said in the Porter case: “The present contract is 
primarily a lease, the rent to consist of payments at a certain rate 
for slaughtering, feeding, watering and caring for hogs, but with 
an agreement that in case this work should not be done in all 
respects to the satisfaction of the defendant, lessee, it might pay 
as rent a lump liquidated certain sum per annum in lieu of so 
much a hog.” And in discussing the interpretation to be given 
contracts of this character the court said: ‘There is a third pos- 
sible construction,—intermediate between the one that the per- 
formance is optional upon the part of the party who is to be satis- 
fied and the one that performance is required on that one’s part 
unless the other fails to do good work. Under this construction 
good work is required but the party who is to be satisfied is made 
sole judge as to whether the work is good. Whether the work 
is well done is not to be decided by the jury as the sole test of 
whether the party is satisfied. The question is not whether he 
ought to be satisfied but whether he is satisfied—not indeed 
whether he is satisfied with the contract or all of its terms, but 
whether he is satisfied that the work itself is done in a skillful 
and workmanlike manner as required by the contract. Evidence 
would be admissible to show whether the work was well done or 
not, for this would tend to show whether the party to be satisfied 
, was in fact satisfied or not with the manner in which the work 
was done or whether he was merely dissatisfied with the contract 
as a whole or with some of its terms and wished to terminate it 
for some other reason than that he was satisfied that the work was 
not properly done. The question for the jury would be whether 
on all of the evidence the defendant was actually satisfied that 
the work was not properly done—the question whether in the 
opinion of the jury it was properly done being a subordinate 
question tending to throw light on the main question.” (11 
Haw. pp. 471 and 472.) 


There is a material difference between the Rawlins and Porter 
cases and the case at bar. One of these was a contract for per- 
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sonal services, the other a contract of lease while this is a con- 
tract of mortgage. Those were both before a court of law while 
this is in a court of equity. The facts in those cases were sub- 
mitted to a jury for determination while in this che facts and 
the law were determined by the judge. However much differ- 
ence there may be in the character of the cases the court will be 
guided by the same principles in this case as controlled the court 
in reaching a conclusion in those. 

When the terms of a contract are definite and unambiguous 
there is no room for interpretation. It is only when the language 
used by the parties leaves some doubt as to the meaning and 
intention that the courts will apply the rules of construction and 
interpretation in an effort to ascertain the intention of the parties 
to the contract. If it were plain what the parties intended by the 
covenant in the mortgage that the coffee was to be cultivated to 
the satisfaction of the mortgagees or their assigns the only duty 
of the court would be to enforce such intention if possible under 
the law. 

As was pointed out in the opinion in the Porter case three 
rules of construction have been deduced from the various deci- 
sions on this kind of language according to the connection in 
which it is employed and the subject of the contract in which it 
has been used, i. e., (1) that the party to be satisfied must be sat- 
isfied if as a matter of fact he ought to be satisfied; (2) that the 
use of the words in a contract confer on the party to be satisfied 
an absolute option to terminate the contract at will; (3) that 
good work or service is required but that the party to be satisfied 
is the sole judge as to whether the work or service is good. In 
the application of this last rule the real question is one of fact, i. 
e., whether or not the party to be satisfied is in good faith dis- 
satisfied with the work or service as tlaimed. 

Some of the difficulties of this cause have been removed by the 
claim of the attorneys for the appellant that the case comes 
under the third rule of construction above set out and by the 
senior counsel of defendants practically conceding the correctness 
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of this claim. This seems to have been the theory of defendants’ 
counsel who tried the case below. 

In this view of the case the one leading question submitted to 
the judge for determination was whether or not the appellant 
was as a matter of fact in good faith dissatisfied with the defend- 
ants’ cultivation of the coffee. The judge found that “the plain- 
tiff was not dissatisfied with the cultivation of the coffee as 
claimed in its bill”; “That its dissatisfaction was with the ven- 
ture as a whole and coffee culture as a profitable investment.” 

The question presented for our determination is, does the 
evidence sustain the finding of the trial judge. 

It is contended by the appellant that admitting that its presi- 
dent and directors may have been dissatisfied with the venture 
with the defendants and with the coffee proposition in general 
that such opinions were not the opinions of the corporation of 
H. Hackfeld & Co., Limited; that the only way the corporation 
could express an opinion was by resolution of its board of 
directors; that the only expression from the corporation was that 
contained in the resolution declaring its dissatisfaction with the 
cultivation of the coffee, and that there was absolutely no evi- 
dence to support the finding and decree appealed from. 

This contention is not sound. A corporation can only act by 
and through its officers and agents. It is a well settled rule of 
law that the acts and admissions of the agent of a corporation 
when acting within the scope of his authority are the acts and 
admission of the corporation. The rule is stated by “Thompson, 
Commentaries on the Law of Corporations”, Section 4,913, Vol. 
4, as follows: “The declarations of an agent of a corporation 
as to matters in his charge, accompanying his acts as agent, 
stand on the same grounds with the acts themselves, and both go 
to show what has been the conduct of the corporation in the mat- 
ter to which they relate. Such declarations of agents are often 
called verbal acts.” 

The Supreme Court of Connecticut says: “The knowledge, 
intention and purposes of a corporation can generally only be 
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known by the declarations and conduct of its directors and other 
principal officers while in the discharge of their duties. As a 
general rule what the directors know regarding matters affecting 
its interest—the corporation knows. Angell & Ames on Cor- 
porations, par. 306. The knowledge of the directors may often 
be inferred from circumstances.” Toll Bridge Co. v. Bestworth, 
30 Conn. 391. 

Clearly under the law the acts of the plaintiff, the words, acts 
and conduct of its officers and agents disclosed by the evidence 
were properly considered by the judge in passing upon the exist- 
ence of a bona fide dissatisfaction on the part of the plaintiff with 
the cultivation of coffee by the defendants. 

It is in evidence that the president of plaintiff’s corporation 
said to one of the defendants prior to the commencement of the 
suit that the coffee proposition was a failure; that he had no con- 
fidence at all in it and “I”, apparently meaning the plaintiff, 
“have or was going to shut down and was going to stop all 
coffee investments and get right out of it”; that the plaintiff 
formerly had extensive interests in coffee plantations in the Olaa 
lands and had closed out or disposed of all except their interest 
with the defendants and that the plaintiff at no time offered any 
suggestions to the defendants that they change or improve their 
method of cultivation; that in June, 1900, the plaintiff’s presi- 
dent said to one of the defendants “Dr. Grossman your place has 
had a better show than any place in the island”; that the reso- 
lution declaring the plaintiff’s dissatisfaction with the cultivation 
of coffee also declared that there had been a breach of two other 
covenants, i. e., (1) a failure to keep proper books of account and 
(2) a failure to purchase goods of H. Hackfeld & Co. and of H. 
Hackfeld & Co., Limited. It further appears that there was 4 
failure of proof on these last two alleged breaches of covenant 
and that they were abandoned at the trial below. The law placed 
on the plaintiff the burden of proof to establish by a preponder- 
ance of evidence that it was bona fide dissatisfied with the culti- 
vation of coffee by the defendants. In this it failed. We find 
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that the evidence was ample to sustain the finding of the trial 
judge. 

The decree appealed from is affirmed. 

Smith & Parsons and Kinney, Ballou & McClanahan for 
plaintiff. 

Wise & Nickeus and Geo. A. Davis and Cecil Brown for 
defendants. 


APPENDIX A. 


RULE OF SUPREME COURT. 


Amended November 11, 1901. 


1.—Calendar. 


The plaintiff in error or appellant shall notify the clerk when 
all requirements for placing a case upon the calendar have 
been complied with. 

If the plaintiff in error or appellant shall fail to observe this 
rule within ten days after such requirements have been com- 
plied with, the defendant in error or appellee may so notify the 
clerk. 

Upon receiving such notice the clerk shall enter the case upon 
the calendar and notify opposing counsel thereof. 

If such notice is given before all such requirements have 
been complied with, the case will be stricken from the calendar. 

Motions will be heard on the opening day of each session 
after the calling of the calendar. 

By the Court: 

Henry Sma, 
Clerk. 


APPENDIX B. 


In Memoriam. 


IN THE MATTER OF THE PRESENTATION OF RESO- 
LUTIONS ON THE DEATH OF THE LATE HON. 
PAUL NEUMANN. 


On Saturday, the 5th day of July, 1901, resolutions wers 
presented by the Bar Association in memory of the late Hon. 
Paul Neumann, a member of the Bar. On the bench were 
Chief Justice W. F. Frear and Associate Justices Hon. C. A. 
Galbraith and Hon. A. Perry. 


Mr. Wura: 


May it please your Honors and Brethren of the Bar, I ain 
requested to present a resolution in regard to our late Brother 
Paul Neumann. 

He has been here long years, having arrived some time in tho 
year 1882 and beginning the practice of law early in 1883 and 
making this his permanent home and last resting place. 

At that time, in spite of the loss of one of his legs, he was 
a very active, strong and vigorous man, and I might say in the 
height and fullest vigor of his mind. He was a true friend, a 
genial personal companion, a scholar and a lawyer. As a 
lawyer, your records of the Court and the clientage that he held 
are sufficient to vouch for his ability. As a scholar, it was 
shown in his acquirements, in his ability, in his being able to 
converse and write in many languages, especially those of which 
Latin was the base. He had had a good education and it was 
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improved by continuous reading of a valuable nature, and he 
had a mind which could absorb, retain and let out knowledge 
which it retained there after a long period. Having once ascer- 
tained a point he was capable of developing that point with 
sound reasoning and proper language and continually keeping 
to the point. As a friend, we can scarce think of him in any 
other way, or speak of him, we used to be with him, sitting 
with him, and at times when we were all quiet he would rouse 
us out of that quiet feeling by some story, by some anecdote, 
by some reminiscence. He was always ready to help one, al- 
ways ready to assist those who were his friends, those who pre- 
tended to be his friends and those who were not his friends. I 
think we can all say of him: Aloha, genial Paul. 

Reads the following resolutions: 

Whereas the Hon. Paul Neumann, the first President of this 
Association, has been removed from our midst by death: 

Resolved that, deeply deploring our loss, we, as an Associa- 
tion, do place on record, in affectionate remembrance of our de- 
parted friend, this expression of our appreciation of his genial 
nature and kindly sympathy for all with whom he came in con- 
tact, which made him beloved by all men, lawyer, scholar, 
friend. 

Resolved that we extend our heartfelt sympathy to the widow 
and family of Mr. Neumann in their affliction. 

Resolved that these resolutions be spread on the minutes of 
the Supreme Court. 

And I now so move may it please your Honors. 


Mr. Haron: 


If your Honors please, on behalf of the Bar Association, I 
desire to second this motion. 

No one can think of the decease of Mr. Neumann without 
being conscious of a deep personal loss. He was the friend of 
all of us, of each and every one of us. His capacity for friend- 
ship was unbounded, and its quality was true. It was impos- 
sible not to love Paul Neumann. The world was better for 
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him,—it was happier and therefore better. It was a good thing 
to have a laugh with Paul Neumann. It was a more wholesome 
thing than to take to our homes the animosities which we often 
cannot escape from in business and politics. His sympathy 
tended only to soften the asperities of life. When we had to 
differ with him in politics or struggle with him as an antagonist 
in hotly contested litigation we would come out of it without 
any wound to the feelings or without the slightest injury to the 
warm regard we all bore to him. His disposition was singularly 
free from the uncomfortable traits which so often afflict human 
nature. He had none of the consuming ambition which would 
tread down and destroy everything which stood in his way, but 
which in effect is nothing but selfishness of an acute type. He 
took an interest in all of us, and it was a sincere interest, and it 
is right here where I place the secret of his hold upon us, in 
the evident sincerity of his friendships. His democracy of 
, soul helped him to work into a warm place in his affections peo- 
ple from every class of life; but in all his hosts of friends, none 
ever doubted his sincerity. He accepted the world as he found 
it and looked only for good in men. 

He will be mourned far and wide, for his acquaintanceship 
was world-wide and he was everywhere esteemed. His was a 
rare soul. May its influence ever be with us. 


Mr. W. O. Smrt: 


Almost every member of the Bar would like to pay some 
tribute to the memory of our friend who has gone. There is 
not opportunity for us each to speak, and I do not wish to 
occupy much time. 

We are all grieved by the death of our friend. In thinking 
of him we naturally all think of his courtesy, of his great heart, 
of his kindliness. Paul Neumann has gone from us, but he is not 
dead; his life will remain with us and is now with us. I feel 
personally that my association with Mr. Neumann has been of 
great benefit to me, not only by reason of his kindliness, 
courtesy, Christian charity, and patience; but also of the cor- 
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rectness of his judgment, his instincts and intuitions. Those of 
us who have had the privilege of being with him, not only in 
practice before the Court, but in the Legislature and in public 
matters as well as in private business, know the instinctive 
honesty of purpose which controlled his judgments. He never 
would intentionally mislead or deceive a client or a brother 
attorney. His practice was honorable. When we have gathered 
to pay the last tribute to a brother who is gone, we have often 
been reminded and spoken of the fact that we should not leave 
the expression of our appreciation until after he is gone; but 
in our daily intercourse, in our associations we should show and 
express our kindly feeling and regard. Mr. Neumann exempli- 
fied this in a great degree in his life and daily intercourse with 
the members of the Bar and with the Court, and it will be a 
long time before his kindly influence will be forgotten. 


Mr. ArrorNEY-GENERAL DoLE: 


If the Court please, it seems to me that the sweetness and 
goodness of Paul Neumann’s friendship, the sunlight which he 
made and in which he lived, exemplify the closing lines of 
Thanatopsis, 

“So live, that when thy summons comes to join 

The innumerable caravan, that moves 

To that mysterious realm, where each shall take 

His chamber in the silent halls of death, 

Thou go not, like the galley-slave at night, 
Scourged to his dungeon, but, sustained and soothed 
By an unfaltering trust, approach thy grave, 

Like one who wraps the drapery of hig couch 

About him, and lies down to pleasant dreams.” 


Mr. HARTWELL: 


It is impossible to think or talk about Paul Neumann in a 
merely formal or perfunctory way. It will always be so for 
we shall always like to think about him and to talk about him. 
It seems to me almost an ungracious thing to do to try to 
analyze this man of infinite variety. But I can think of him as 
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expecting that I should actually undertake to do something of 
that sort on this occasion. 

We all recognized his great natural abilities, his accomplish- 
ments, his friendliness, his gentle, considerate ways; but other 
men have had like qualities, and yet one did not necessarily 
feel the same towards them. With Paul Neumann in addition 
to all these traits was an absolutely indescribable personal 
charm; I can think of it more in this way perhaps than any 
other; as a responsiveness, readiness to respond to every mood, 
every whim of his friends, to all their joys and griefs whatever 
they were, which he was quick to understand and appreciate, 
for he never made mistakes of that kind, and to which he was 
prompt to respond. It was this responsiveness of the man which 
appealed to me mere than anything else. I had many a hard 
fought law suit with Neumann; it was impossible to quarrel 
with him if one had tried to do so. He fought his cases 
honorably, vigorously, never struck beneath the belt, and never 
sought in his practice to make a fight about immaterial, trivial 
side issues. He was ready to meet and present the real issues in 
a case without attempt at quibbling. I never knew how 
Neumann prepared his cases or when. I did not see him at the 
law library often. He did not have a large number of law books 
on exhibition in his law offices. He had a code training rather 
than a common law training before he came here, and yet he 
appeared to have assimilated, by some process peculiar to him- 
self, a knowledge of the common law. I knew that in many a 
case which I had with him I should probably take five hours of 
laborious drudgery in trying to prepare my case while he would 
take one hour, and I also knew that when we got before the 
Court and especially before a jury, the chances were five to one 
that he would find some weak points in my case before I should 
find one in his. 

He bore his troubles gayly. The great bodily troubles which 
he had must have been very hard for him at times, but he never 
posed or complained about them, I think he rather liked even 
to jest about them. When disappointment came to him—as it 
did come—he took it philosophically; he could take the world 
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and did take it as it is and made the best of it. I think we may 
say of Neumann as Hamlet said of his father, “He was a man, 
take him for all in all, we shall not look upon his like again.” 


Cuer Justice FREAR: 


It is hardly necessary for me to add to what has been said. 
The Court I am sure shares the sentiments expressed by the Bar. 
There seems to be one opinion common to all in regard to Paul 
Neumann. He at times occupied high office. He was a leader 
at the Bar. He was prominent in the life of the community. 
He was learned and brilliant. But it was not because of these 
things that he attracted attention most when in life, and it will 
not be for these things chiefly that he will live in our memories. 
He will be remembered chiefly for what he was as a man and as 
a friend, for the large place which he held in the hearts of those 
who knew him, a place made by himself, by his genial waye, 
his loveable nature, his philosophic cheerfulness—a rare place 
such as it is in the power of but few to make and keep. 

The motion is granted, and it is ordered that the resolutions 
presented be spread upon the minutes of the Court. 


At the opening of the October Term, 1901, of the Supreme 
Court, present on the bench were Associate Justices Clinton A. 
Galbraith and Antonio Perry, (Chief Justice Frear being absent 
on the mainland) the following proceedings took place: 


Mr. DEPUTY ÅTTORNEY-GENERAL J. W. CATHCART: 


At the opening of this October Term with reference to the 
death of our beloved President William McKinley if the Court 
please it is proper that we should express our sorrow at his un- 
timely death; not so much as a tried and true friend of Hawaii 
but because of his noble and loveable character. And in that 
behalf I move this honorable Supreme Court that an adjourn- 
ment be taken until to-morrow morning at ten o'clock. 
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If the Court please, before any action shall be taken by this 
Court on the motion of the Deputy Attorney-General I think 
it appropriate that action be taken by the members of this Court, 
and therefore I submit for passage the following resolutions: 


Wuereras William McKinley, President of the United States, 
was on the 6th day of September, A. D. 1901, cruelly assassin- 
ated and murdered in the City of Buffalo, and 

Wuersas this opening day of the October, 1901, term of the 
Supreme Court of the Territory of Hawaii seems an appropriate 
oceasion on which to record public expression of our sorrow over 
this national calamity, therefore 

Be 17 REsoLtveD by the members of the Bar of the Supreme 
Court of the Territory of Hawaii that as citizens of the United 
States we herewith publicly express our real and heartfelt sorrow 
over the untimely death of an honored President. 

That, as citizens of a wider civilization, we proclaim our abhor- 
rence of the awful act which has both robbed us of a beneficent 
ruler and the world of a good man. 

That we tender to Mrs. McKinley for the loss of a loving hus- 
band a sympathy as profound as the civilized world extends to us 
for the loss of an honored chief magistrate. 


If the Court please, history records no life of man or nation 
without its shadow and its sorrow, and for the American nation 
there has now been written for the third time the same kind of 
history,—first a Lincoln, than a Garfield and now a McKinley; 
and the civilized world tenders to us its sympathy. It seems, 
not so much for the loss of the individual as for the loss of an 
enlightened ruler, that an entire nation mourns and civilized 
communities of the world wear a badge of sorrow. 


Some one has said that on rare occasions the sympathy of 
nations touches the tendered feelings of the individual, and it 
seems to me that this is such an occasion. As I have said, it is 
not so much for the individual that there is this universal sor- 
row, but it is that the leader of a great people has in this hor- 
rible manner quitted untimely a leadership so high and honor- 
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able. The shot was not fired at William McKinley the man, 
but at William McKinley the President. Czolgosz did not think 
to work the death of William McKinley so much as he did in- 
tend to assassinate republican institutions. Little did he or any 
of his abominable kind imagine for one moment, that the act 
to be done would be a vindication of those institutions which 
we love so well. And so, rich and poor, high and low, civiliza- 
tion everywhere bemourns this awful act. 

Therefore if your Honors please I move the passage of the 
resolutions presented. 


Circurr Juper Lirrtz: 


If it please the Court, we are stunned—staggered, as it were, 
from the force of external violence when we contemplate the 
necessity for this service and these resolutions and what they 
mean to the people of the American Union. 

_ We cannot yet fully realize that the hand which so recently 
signed the Organic Act erecting this outlying domain into a 
Federal Territory, and which established this court and created 
these judges, is now pulseless and cold. That the lips from 
which have so often fallen eloquent and patriotic words of 
wisdom for the guidance of this people have been so suddenly 
and ruthlessly touched by the inexorable and relentless messen- 
ger of death, and are now and will be forever hereafter silent. 
The heart of this nation is therefore quivering with the emotions 
of grief which came with the tragic death of its President. This 
meeting is freighted with the deepest anguish, not only to our- 
selves, but to the entire nation, and we are forced to drink from 
the bitterest waters of life the anguish of this hour. The 
funeral cortege has passed. The notes of the dirge have died 
away upon the echoless shore beyond the boundaries of the un- 
seen world. The artillery of every civilized nation has thun- 
dered its respect. The colors of every nation have been drooped 
and the weird music of the funeral march is no longer reverb- 
erant. All that is mortal of William McKinley now sleeps 
quietly in the shadows of the moonlit valley at the confluence 
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of the brook of time and the river of eternity, where gentle 
hands have laid him and where a sorrowing nation even now is 
reluctant to leave his sacred dust alone, where the flowers of 
love will be-deck and the tears of affection be-dew forevermore 
the turf which will grow nowhere else so green. 

His fellow countrymen will ever keep fresh in their minds his 
last splendid sentiments and principles of patriotism and devo- 
tion to his country and its flag; but we must leave him now to 
return to the duties of the hour. His immortal spirit has been 
transplanted from this cold earth into the summer land of song 
beyond the pearly gates where his soul shall dwell in perennial 
beauty and glory forevermore. Hard as it may seem to under- 
stand I feel that in this great affliction the hand of Him “who 
doeth all things well” is discerned and that “’Tis to his best 
beloved He giveth sleep.” 

I second the adoption of these resolutions. 


Mr. Tuomas Firon: 


If your Honors please, one of the greatest though perhaps 
the most unnoticed achievements of the administration of the 
late President McKinley, is the marvelous and potential fact 
that under his administration an entente cordial has been thor- 
oughly established between the two great English speaking na- 
tions of the world. We can all remember the early days of the 
Spanish-American War when the attitude of the powers of 
Europe was to some extent in doubt, when France was un- 
friendly, and Germany sullen, and Italy aggressive, and even 
our ancient friend Russia cold and irresponsive, and Austria 
almost dared to menace us, and there was danger of a Continen- 
tal coalition of the great powers in behalf of Spain, not perhap» 
so much through sympathy with Spain as through a desire to 
seize the opportunity to curb and lessen the growing greatness 
of the United States. At that time the great heart of the Eng- 
lish people throbbed with emotions of sympathy toward us and 
the English Government ordinarily conservative, and indisposed 
to interfere in the affairs of other nations, and supposed to be in- 
fluenced to some extent by the relics of ancient antagonism be- 
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tween the United States and England. The English Govern- 
ment outstretched the strong arm of its injunctive power and 
said to the waiting conspirators: We forbid you to interfere 
in behalf of this dying despotism of Spain, we forbid you to in- 
terfere in this contest between the Spanish Government and 
the Government of the United States, and if you heed not our 
warning, if despite of it you shall take action that is unfriendly 
towards the United States of America, Her Brittanic Majesty’s 
Government will then feel impelled to go to the aid of her 
friends across the Atlantic. Not entirely in diplomatic phrases, 
not possibly through the usual channels of communication, not 
publicly was this thought of the English nation expressed, but 
it came through the press, through the unofficial utterances, and 
it was expressed in the language of the Poet Laureate of En- 
gland when he said: 

“Wherever we come, we twain, 

The throne of the tyrant shall reel and rock, 

And his menace be void and vain, 


For we are lords of a strong young land, 
And we are lords of the main.” 


The sentiments to which I refer found further. illustration 
when the commander of the British vessel in the harbor of 
Manila,—and your Honors know that they seldom take respon- 
sibilities that they feel will not be sustained by the Government 
of Great Britain,—when there was danger of a collision between 
the German vessel of war and the forces of Admiral Dewey, 
and the German appealed to the commander of the British ves- 
sel of war, he was informed very politely but very unmis- 
takable, that in the event of a collision the British vessel would 
be at the service of Admiral Dewey. And still another some- 
what humorous incident was when the Spanish Consul at Hong 
Kong protested against supplies being sent by the dispatch boat 
from Hong Kong to the American forces at Manila, the English 
Consul told him that of course under the law of nations it was 
out of order to furnish supplies, but that a few luxuries for the 
use of the officers of the fleet at Manila could properly be fur- 
nished, and they were furnished in the shape of four hundred 
barrels of beef and two thousand barrels of flour. 
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Under the administration of President Cleveland it will be 
remembered that there was almost a collision, that there was 
at least great friction between the American and British Gov- 
ernments growing out of the Venezuela boundary affair, and 
only the common sense of those in charge of both governments 
prevented it. But it was under the administration of President 
McKinley that renewed relations of friendship and kindliness 
here established between the two governments, and to-day all 
over the world the English and the American people are in 
accord, and your Honors will notice that on the occasion of the 
death of President McKinley the Boards of Trade, the Cham- 
‘bers of Commerce, the Stock Board and all public offices were 
closed in London and the flag of Great Britain flew at half mast 
from every flag staff in the British empire. 

I had not intended to say anything this morning, had not ex- 
pected, had not thought that these resolutions would be, as they 
are so strictly in order, and I had therefore prepared nothing 
especial to say to the Court, but this thought,—though I have 
elsewhere and in another presence said something concerning the 
life and character of President McKinley,—this thought that 
the great branches of the Anglo-Saxon race had been welded 
under his wise administration, occurred to me and I have taken 
the liberty of expressing it before your Honors. 


Mr. Crow Brown: 


As a citizen of the United States and made so by the act of 
President McKinley when he signed the Organic Act and ex- 
tended the laws of the United States over this country, I wish 
also to be placed upon record as seconding the resolution offered 
by my Brother McClanahan. 


Mr. T. M. Harrison: 


I may state to your Honors, perhaps as the only British sub- 
ject present that has practiced before this Court, that everything 
Colonel Fitch has said regarding the good fellowship between 
the two branches of the English speaking race is quite true. 
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The English people entertain quite as kindly feelings towards 
the people of the United States as the people of the United 
States unquestionably feel towards the people of Great Britain; 
and the shock with which this terrible act has fallen on them is 
something which can only be appreciated by people who have 
lived among the Anglo-Saxon people. The fact that all flags 
were placed at half-mast the day of President McKinley’s death, 
that public offices were closed and that the Court went into 
mourning, is as great an expression of sympathy as a people 
could possibly have made upon being overwhelmed and horri- 
fied by this terrible act. 


Mr. Justice GALBRAITH: 


I will say, on behalf of the Court, in response to the sugges- 
tion of the Attorney-General, and the resolution presented by 
Mr. McClanahan, that the members of this Court, with our 
fellow citizens here and elsewhere have been deeply moved by 
the horrible tragedy that has placed the civilized world in 
mourning. 

Aside from the exalted position oceupied by William McKin- 
ley, the most distinguished in all the world, and his marked 
ability as a soldier and statesman, as a leader of men and move- 
ments, it is the private virtues of the man that now appeals 
most strongly to his fellow countrymen and bows down the 
hearts of the American people with unspeakable sorrow. Love 
of home and of our institutions, one country and one flag were 
the leading thoughts in so many of his patriotic public addresses. 


Personally I believe that William McKinley was a more 
typical American citizen than George Washington, and I enter- 
tain this belief with all due respect to the memory of the Father 
of our country. William McKinley was as gentle as a woman, 
sympathetic as a child, yet he was strong in all the manly vir- 
tues. Let us hope that “after life’s fitful fever he sleeps well.” 

The Court is in sympathy with the resolutions read and will 
order them spread upon its records. The clerk will forward a 


746 APPENDIX B. 


certified copy thereof to Mrs. Ida S. McKinley, at Canton, Ohio, 
and out of respect to the memory as we hope, of the last of our 
martyred Presidents, this Court will stand adjourned until to- 


morrow morning at ten o’clock. 


It is so ordered. 
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case for the purpose of taking evidence wrongly rejected without 
deciding merits of the case. Hitchcock v. Hustace, 641. 
14. The opinion of a trial court in a divorce case should be 
considered as a whole on appeal. Bartlett v. Bartlett, 707. 
15. See COURTS 2, 3, 4. 


ASSUMPSIT. 


1. Money paid under a mistake of fact may be recovered. Yock 
Kee v. Hilo Mercantile Co., Ltd.. 426, 
2. See ACTION 2. 


ATTORNEYS. 
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2. Attorney’s fees are not allowable under Sec. 1492 of Civil 
Laws of 1897 in trials before Circuit Judges in Chambers. Wil- 
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2. Stenographer’s transcript of notes of proceedings in settle- 
ment of an exception may be made part of bill of exceptions by 
endorsement of trial Judge on original bill. Lyman v. Hilo 
Tribune Publishing Co., 453. 
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Willard v. Vincent, 13 H., 237: Hong Kim v. Hapai, 332. 

Willard v. Vincent, 13 'H., 287: See Yick Wai Co. v. Ah Soong, 384. 

Wilson v. Andrews, 11 H., 16: Territory of Hawaii v. Poloaiea, 337. 

Wong Chow v. Transatlantic Fire Insurance Co., 18 H., 160: Hawaiian 
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Wong Sow, In re, 3 H., 503: Ex parte Ah Oi, 538. 
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337. 

Yuen Lung & Co. v. Burke, 9 H., 146: Ng Chung Tug v. Jick Kee, 316. 


COLLISION, see ADMIRALTY. 


COMMON LAW. 
1. Gave Hawaiian Courts power, the 7th day of July, 1898, the 
date of signing the Joint Resolution of Annexation, to empanel 
a grand jury. Er parte Edwards, 32. 
2. Statute of Jan. 1, 1893, adopting the common law (Civil 
Laws 1109) did not effect titles vested previously. Branca v. 
Makuakane, 500. 

CONDEMNATION PROCEEDINGS, see EMINENT DOMAIN, PLEAD- 
ING AND Practice 7, CONSTITUTIONAL LAW 6. 

CONSTITUTIONAL LAW. 
1. Immediately upon the passage in Congress of the Resolution 
annexing the Hawaiian Islands, Aug. 16, 1898, the Fifth and 
Sixth Amendments to the U. S. Constitution were in force here. 
Ex parte Edwards, 32. 
2. The Fifth and Sixth Amendments to the U. S. Constitution 
were not in force in Hawaiian Islands until Congress estab- 
lished a Territorial Government here. Territory +. Marshall, 76; 
Er parte Ah Ji, 534. 
3. Verdicts by nine or more out of twelve jurors as permitted 
by Hawaiian law before annexation, were lawful after annexa- 
tion and before the creation of the Territory of Hawaii. Ibid. 
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CONSTITUTIONAL LAW. 
4. After Aug, 12, 1898, no person could be put on trial for an 
infamous crime in the Hawaiian Islands without having been 
first indicted by a grand jury, nor convicted of such crime 
without the unanimous verdict of twelve jurors. Ea parte Ed- 
wards, 32. 
5. The statute dividing tthe offense of libel into two degrees 
does not delegate to the Court or jury power to define a crim- 
inal offense, but only to determine the penalty and is constitu- 
tional. Territory of Hawaii v. Marshall, 76. 
6. Sec. 1617-1619 Penal Laws making it a misdemeanor to 
destroy forest trees or shrubbery within 250 ft. of any govern- 
ment road through a natural forest are unconstitutional because 
taking private property for public use without compensation. 
Puna Sugar Company v. Ter. of Hawat, 272. 
7. Sec. 764-8 Penal Laws providing a license to sell imported 
goods are in conflict with Art. 1, Sec. 8 and 10 of U. S. Constl- 
tution and void. Lansing v. Davies & Co., 286. 
8. A territory is not prevented from classification for purposes 
of taxation by Fifth and Fourteenth Amendments to Us S. Con- 
stitution. Robertson v. Pratt, 590. 


CONSTRUCTION. 
1. Im construing a Patent and locating the land all parts of the 
Patent must be considered and mistakes in certain calls may be 
corrected by reference to other calls and the land. Ookala Sugar 
Plan. Co. v. Wilson, 127. 
2. Conveyance construed not to pass title or right of possession. 
Rawlins v. Harbottle, 297. 
3. False description in a will of land “aina kuai” rejected. John 
Ii Estate v. Judd, 325. 
4. A specific devise of a small parcel of land prevails over a 
devise to another of a larger parcel including the small one. 
Ibid. 


See DEED 2, 3, 4, EQUITY 14, CONTRACT 1, DEFINITIONS. 


CONTEMPT OF COURT. 
A commitment for contempt which consists of disobedience of 
an order made without jurisdiction is void and relief may be 
had on habeas corpus. Ex parte Frank Pahia, 575. 


CONTRACT. 
1, Time construed not to be of the essence of a contract. 
Bohnenberg v. Zimmerman, 4. 
2. No meeting of minds proved by preponderance of evidence. 
Holmes v. Ray, 228. 
3. Plaintiff need not offer to perform his part of executory con- 
tract where prior to hts default the other party has made it im- 
possible for him to perform his part. Silva v. Desky, 307. 
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CONTRACT. 
4. In a suit against a guardian for maintenance of a minor, the 
defendant may show that the maintenance was gratuitous. Le 
Blond t. Konia, 435. 
See ASSUMPSIT 1, PARTIES 3, 4, ACTION 2. 


CORPORATIONS. 

1. Endorsement and delivery of a certificate of stock as a pledge 
to secure payment of a note, passes title to the pledgee without 
transfer in books of corporation. The administrator of the en- 
dorser has no right to the stock unless he first pay the note. 
Marz v. Parmelee, 438. 

2. Declarations of an agent of a corporation as to matters in 
his charge, accompanying his acts as agent, go to show what 
has been the conduct of the corporation in the matters to which 
they relate. Hackfeld £ Co. v. Grossman, 725. 


COSTS. 
1. In an action of Interpleader an unsuccessful claimant should 
pay all costs caused due to the delay in execution. Yee Wo v. 
Chong Lup Yee, 88. 
2. Statutory attorney’s fees not to be taxed in Equity cases. 
Willard v. Vincent et al., 237; Hong Kim v. Hapai, 332; See Yick 
Wai Co. v. Ah Soong, 384. 
See ATTORNEYS 2, 3. 


CO-TENANCY. 

1. If a co-tenant in possession believes he is sole owner, the 
co-tenant out of possession is rot entitled to actual notice of the 
adverse claim by the tenant in possession before being barred by 
statute of limitations. Smith v. Hamikun Mill Co., 716. 

2. One in possession claiming title may purchase outstanding 
title of a co-tenant without acknowiedging the title of ancather 
co-tenant. Smith v. Hamakua Mill Co.. 716. 


COURTS. 


1. The Supreme Court has no original jurisdiction to hear and 
determine a statutory action to quiet title. Wahiawa Sugar Co. v. 
Waialua Agri. Co., 109. 

2. The establishment of a territorial government has not 
changed the powers of the Supreme Court in appeal cases and 
the court can exercise its discretion as to entering final decrees 
or remanding cases. Hind v. Wilder 8. S. Co., 176. 

3. Appeals can not be taken from the Supreme Court of the 
Territory of Hawaii to the United States Circuit Court of Ap- 
peals. Ibid. 

4. The allowance of an appeal to a Federal Court is not a mere 
ministerial act, but one of judicial discretion. Ibid. 
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COURTS. 
5. A judge is not disqualified because in another case he has 
previously expressed an opinion on the questions of law in- 
volved. Ea parte Ah Oi, 536; Ew parte Mankichi, 570. 
6. A judge is not disqualified from hearing a matter of habeas 
corpus because he sentenced the party seeking release through 
the writ. Es parte Mankichi, 570. 
7. Circuit Judges in Chambers have power as Courts of Pro- 
bate to authorize mortgages of the estates of minors. Hoare v, 
Allen, 257. 
8 A judge sitting in Probate in the matter of a guardian’s 
accounts ‘has mo jurisdiction to try title of a third party to land 
held under a deed from the minor. Es parte Pahia, 581. 
9. Circuit judges have no jurisdiction in Probate to declare the 
heirs of a decedent in a direct proceeding instituted for the pur- 
pose and have no jurisdiction to make a distribution of real 
estate. Smith v. Hamakua Mill Co., 247. 
10. A judge should not comment on a question of fact in pres- 
ence of jury. Lyman v. Hilo Tribune Publishing Co., 453. 
11. A District Magistrate has jurisdiction of a suit on a bond 
with penalty over $300 if the damages claimed are less than 
$300. Volcano Stables & Transportation Co. v. Hayashi, 696. 
12. A plaintiff may waive a portion of amount due him to bring 
his claim within jurisdiction of a District Magistrate. Ibid. 
18. Commissioners of Private Ways and Water Rights must 
decide in accordance with vested rights. Calaca v. Caldeira, 214. 
14. See APPEALS, COSTS, EXECUTION, PLEADING, SPH- 
CIFIC PERFORMANCE, 

CRIMINAL LAW. 
1. BEING ON PREMISES OF ANOTHER WITHOUT LAWFUL EXCUSE. 
Territory of Hawaii v. Lo Kam, 14. 
2. CHARGE. When a defendant is charged with violation of a 
particular statute a misrecital of the statute is a fatal defect. 
Territory of Hawaii v. Abreu, 421. 
3. DEATH WARRANT. It is duty of Governor to issue a death 
warrant after the sentence of death is pronounced. Oriemon v. 
Territory of Hawati, 419. 
4. GRAND Jury. Failure to promptly urge irregularity in draw- 
ing of a grand jury constitutes a waiver of any irregularity. 
Ibid. 
5. HABEAS Corpus. Convicted persons may not be released 
under a writ of habeas corpus unless judgment is void. Ea parte 
Oriemon, 102. 
6. LIBEL, The statute dividing offense of libel into degrees 
does not create two offenses but two grades with reference to 
the penalty merited and is constitutional. Territory v. Mar- 
shall, 76. 
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CRIMINAL LAW. 


7. LIBEL. Construction of libellous words should be submitted 
to jury without indication of judge’s views. Lyman v. Hilo 
Tribune Publishing Co., 453. 

8. LIBEL. A charge by a newspaper of a commission of an 
offense is not privileged. Ibid. 

9. MITTIMUS. A prisoner can not be released on habeas corpus 
simply because of an imperfection in the mittimus. Hz parte 
Oriemon, 102. 

10. Pura. After pleas of not guilty in District Court unneces- 
gary to plead in Circuit Court to charge amended in matter of 
form. Territory v. Marshall, 76. 

11. SENTENCE. In sentence of death time and place of execu- 
tion should not be named, but naming them does not make the 
sentence void, Ovriemon v. Territory of Hawaii, 418. 

12. SENTENCE. Defendant ordered re-sentenced to death. Ibid. 
18. Sopomy is an infamous crime within the meaning of the 
Fifth amendment to U. S. Constitution. In re Edwards, 33. 

14. See CONSTITUTIONAL LAW 1-7. 


DAMAGES. 


1. Verdict for $3,106.00 damages for infringement of a water 
right set aside as excessive. Scharsch v. Kilauea Sugar Co., 232. 
2. In an action for damages for a wrongful discharge the bur- 
den of proof is on defendant to show in mitigation of damages 
fack of due diligence by plaintiff in seeking other employment 
after the discharge. Bartlett v. Haw. Carriage Mfg. Co., 311. 
3. The measure of damages in an action for wrongful discharge 
is the amount of agreed wages from the date of discharge to 
the end of the agreed time of service less the amount which 
plaintiff earned or by reasonable effort might have earned dur- 
ing that period. Ibid. 

DEED. 
1. A grantor may make a valid deed of the fee and at the same 
time reserve a life interest for himself. Keliiilikune v. Vierra, 28. 
2. A grant for life of one-half the income does not as matter 
of law imply a grant of one-half the land or the right of pos- 
session thereto. Rawlins v. Harbottie, 297. 
38. The word “heirs” not necessary in a deed to convey a fee 
simple. Branca rt. Makuakane, 499. 
4. Land, a boundary of which is along a stream, held not to 
extend to middle of stream. Wailuku Sugar Co. v. Haw. Com- 
mercial & Sugar Co., 583. 
5. See EXECUTION 1, 2. 
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DEFINITIONS. 
1. Civil authority. Hawaii Land 00. v. Lion Fire Ins. Qo., 164. 
2. Civil commotion. Wong Chow v. Transatlantic Fire Ins. Co., 
160. 
8. Completed. „Honolulu Rapid Transit & Land Co. v. Haw. Tram- 
ways Co., 370. 
4. Pa. John Ii Estate v. Judd, 319. 
5. Residence. In re Irving, 22. 
6. Statutes upon which a claim may be founded. Bush v. Ter~ 
ritory of Hawaii, 2. 
7. Without lawful excuse. Territory of Hawaii v. Lo Kam, 14. 
DEMURRER, see EQUITY 15. 


DESCENT. 
Kindred of the half blood are excluded from inheritance when 
not of the blood of the ancestor through whom the inheritance 
came to the intestate. Smith v. Hamakua Mill Co., 716. 


DISQUALIFICATION, see COURTS 6, 6. 


DISTRICT MAGISTRATE, see APPEALS 1, 7, COURTS 11, 12, LAND- 
LORD AND TENANT 3. 

DIVORCE, see HUSBAND AND WIFE 1-5. 

EASEMENTS. 
The owner of an easement in the land of another may not sub- 


etantially alter the mode of using it without the consent of the 
owner of the servient estate. Scharsch v. Kilauea Sugar Co., 282. 


EJECTMENT. 
1. Territory of Hawaii can not be sued in ejectment. Bush et al. 
v. Ter. of Haavait, 1. 
2. Plaintiff in ejectment need not show possession by himself 
or predecessor in interest if he shows connected chain of title 
back to govt. Kahele v. Anima, 512. 
3. See CO-TENANCY, ADVERSE POSSESSION. 


ELECTIONS. 

1. Sec. 60 “Act to Provide a Government for the Territory of 
Hawaii.” 31 U. S. St. at Large 151 and not 81839 U. S. Revised 
Stat. prescribes qualifications for voters at first election in Ter- 
ritory of Hawaii. In re Loucks, 17. 

2. The requirement of §60 of Act to Provide a Government for 
the Territory of Hawaii that a voter shall have resided in the 
Territory not less than a year does not require a year’s residence 
since the Territory was organized, but residence in the Hawaiian 
Islands before that time is included. Ibid. 

3. One whose home is on a vessel engaged in inter-island trade, 
whose home port is Honolulu, does not have a voting residence 
in the precinct where the vessel regularly docks. Jn re Irving, 22 
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EMINENT DOMAIN. 


A license to operate a pipe and flume over defendant’s land does 
not prevent plaintiffs instituting condemnation proceedings to 
get a better title. Wailuku Sugar Co. v. Spreckels, 527. 

See CONSTITUTIONAL LAW £, PLEADING AND PRACTICE 7. 


EQUITY. 


1. Forfeitures not favored. Baknenberg v. Zimmerman, 4. 

2. A court of Equity will not enforce forfeiture of a lease for 
breach of covenant. Hony Kim v. Hapai, 331; Pilipo v. Scott, 632 
3. Time not regarded as of the essence of a contract unless an 
intention to make it so clearly appears. Boknenberg t. Zimmer- 
man, 4. 

4. Where a lease has been modified by mutual agreement and 
only lessor’s copy altered to conform to such agreement, equity 
will not after expiration of the lease, compel a reformation of 
lessee’s copy and enjoin lessor from using it in an action at law. 
for lessor has an adequate remedy at law. Makee Sugar Co. v. 
Tuck Chew, 8. 

5. Decree ordering reformation of deed affirmed. Cartiright v. 
Taukea, 9%. 

6. A Court of Equity can not on ground of fraud, set aside a de- 
cree of a Probate Court admitting a will to probate, the alleged 
fraud consisting of adding the nime of a second witness to the 
will after the death of decedent. Akean v. Iakona, 216. 

7. Damages on an injunction bond may be assessed and awarded 
in Equity. Sec Vick Wai 1. Ah Noong, 384. 

8. Deed held to have been procured through undue influence a3 
shown by fidiciary relationship of parties, mental weakness >f 
grantor and inadequacy of consideration. Christley v. Magoon, 
402. 

9. Lessees of grantee in a deed procured by undue influence 
protected in a decree ordering reconveyance to grantor. Ibid. 
10. Failure of plaintiff to make tender of amount equitably due 
defendant must be taken advantage of in trial court. Tbid. 

11. A tenant has no relief in Equity against a sub-tenant, who 
while holding a covenant of renewal from the tenant in case the 
principal lease is renewed, obtains a lease for himself from the 
owner and thus prevents the tenant from renewing his lease 
Gomes v. Cordeiro, 448. 

12. Exclusive agents of a distant principal to sell goods and col- 
lect payment are quasi-trustees of the funds in iheir hands and 
an accounting may be had in Equity. Mewler & Co. r. Catton, 487 
13. In order to justify an injunction, danger apprehended must 
be real and rest upon a substantial basis. Wailuku Sugar Co. v. 
Hat. Commercial & Sugar Co., 668. 
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EQUITY. 


14. In construing pleadings all fair and reasonable intendments 
are made in favor of pleader but specific statements control 
general statements where inconsistent. ‘Wong Kwai v. Dominis, 
92. 

15. Upon sustaining a demurrer in Equity the judge may allow 
an amended bill to be filed or not in his discretion but if he dis- 
misses the case, he should do it without prejudice. Wilson v. 
Liliuokalani, 469. 

16. After an amendment to a bill is allowed which presents a 
new and distinct issue, respondents should be allowed to present 
evidence on that issue although the Court already had some 
evidence before it. Hitchcock v. Hustace, 641. 

17. Verification of a bill in Equity may be made on behalf of a 
non-resident plaintiff by his solicitor deposing to the best of his 
knowledge and belief. Fowler ¢ Co. v. Catton, 487. 

18. A demand for an accounting and a refusal must be alleged 
in a bill for an accounting. Ibid. 

19. See MORTGAGE, SPECIFIC PERFORMANCE, TRUST. 


ESTOPPEL. 


1, Where estoppel is urged for the first time in the Supreme 
Court and is inconsistent with defendant’s position taken In 
trial before a District Magistrate and upon appeal to a Circuit 
Judge in Chambers, the Supreme Court can not hold as a matter 
of law that the Circuit Judge erred in failing to hold that plain- 
tiff is estopped. Yowell v. Gomes, 123. 

2. See PARTIES 1. 


EVIDENCE. 


1. Where no notice is given to produce original instruments and 
no showing made that it is impossible to produce originals, 
copies of leases are improperly admitted im evidence. In re 
Estate of Rodriguez, 205. 

2. In a suit for fire insurance, evidence of previous fires in 
which plaintiff had suffered loss and collected insurance is not 
admissible unless the previous fires were a part of a system of 
frauds of which the fire in question was an essential step. Mer- 
ricourt v. Norwalk Fire Ins. Co., 218, 

3. Paro] evidence is admissible for the purpose of removing 
latent ambiguities and locating land described in a Patent. Ookala 
Sugar Plan. Co. v. Wilson, 127. 

4. Latitude allowed to counsel in examination of witnesses is 
left Jargely to the discretion of the trial Court. Merricourt v. 
Norralk Pire Ins. Co., 220; Berger t. Booth, 291; Mist v. Kawelo, 
303. 
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EVIDENCE. 


5. In cross examination it is proper to introduce letters writtea 
and identified by the witness in order to destroy the effect of 
the direct testimony. Berger v. Booth, 291. 

6. Expert in Hawaiian language. John Ii Estate v. Judd, 319. 

7. Where the determination of what lands are devised by a 
clause in a will involves the construction of its language, a wit- 
hess, though an expert surveyor and translator, should not be 
asked what land is devised by the clause. Ibid. 

8. A chemist may testify as an expert to the effect on the face 
of applications of bichléride of mercury. Cooke v. Hollister Drug 
Co., 681. 

9. Specific acts of misconduct inadmissible to prove reputation. 
Lyman v. Hilo Tribune Publishing Co., 453. 

10. Recitals of relationship in a deed are properly received when 
the relationship has been established by other evidence. Mist v. 
Kapiolani Estate, 523. 

11. Deed in plaintiff’s claim of title should be admitted in evi- 
dence although another deed between same parties to same land 
has been admitted. Paakaki v. Owaanui, 723. 

12. Finding of Circuit Judge held sustaimed by the evidence. 
Cartwright v. Iaukea, 98; Yowell v. Gomes, 123; Scott v. Silva, 184; 
Holmes v. Ray, 228. 

13. Evidence held to prove negligence of officers of steamer in 
case of collision with sailing vessel. Hind v. Wilder 8. S. Co, 112. 
14. Facts held to prove fraud. Aldrich v. Hassinger, 138. 

15. Evidence held not to constitute a. person a party to a probate 
proceeding. Smith r. Hamakua Mill Co., 249. 

16. Evidence held to prove mental unsoundness of a grantor. 
Kailikea v. Hapa, 459. 

17. Evidence held not to prove mental unsoundness of a gran- 
tor. Keaulog v. Ewaliko, 461. 

18. Verdict in suit for services not contrary to evidence. Byrne 
t. Voeller, 494. 

19. Evidence of adverse possession sufficient to support a ver- 
dict for plaintiff. Kahele t. Anima, 512; Lihue Plantation Co. v. 
Kepalai, 515; Smith vr. Hamakua Mill Co., T16. 

20. Evidence held to show consideration for note given benefit 
Association to pay for surgical operation. Gomes t. Portuguese 
Mutual Benefit Assn. of Hawaii, 518. 

21. Held not to prove obstruction of stream. Wailuku Sugar 
Co. v. Haw. Commercial & Sugar Co., 668. 

22. Proof of injury to the face by excess of bichloride of mercury 
in face lotion held sufficient to support verdict. Cooke v. Hollis- 
ter Drug Co., 681. 
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EVIDENCE, 
23. Evidence held not to show that plaintiff was bona fide dis- 
satisfied with defendant’s cultivation of coffee. Hackfeld & Co. 
v. Grossman, 725. 
24, Declarations of an agent evidence against a corporation. 
Ibid. 
25. See MISREPRESENTATION 2, and PARTNERSHIP 2. 


EXCEPTIONS, see BILL OF EXCEPTIONS. 
EXECUTION. 


1. No exeeution can be issued from a Supreme Court upon filing 
of a transcript of judgment of a District Magistrate unless a 
certified copy of the execution of the lower Court be filed also, 
and this execution shows that no real property as well as no 
personal property of the judgment debtor can be found within 
the jurisdiction of the District Magistrate, Mist v. Kawelo, 302. 
2. Title claimed under a sale on execution issued from a 
Supreme Court upon a judgment of District Magistrate when 
either the certified copy of judgment or of execution of the Dis- 
trict Magistrate are wanting, may be attacked in a collateral 
proceeding. Ibid. 


EXECUTORS AND ADMINISTRATORS. r 
1. Executor chargeable with interest at current rate for money 
uninvested by him. In re Estate of Lazarus, 242. 

2. It is proper to make executor pay a Master’s fee where he has 
neglected his trust to some extent. Ibid. 

3. Where Estate property is sold for more than cost a commis- 
sion of 2%% is allowed on the increase. In re Estate of Luna- 
lilo, 317. 

4. A Master’s fee of $50.00 for examining executor’s accounts 
excessive. In re Estate Alina, 388. 

5. Circumstances of delay held to justify disallowance of $50 of 
executor’s commissions but not full amount. Ibid. 

6. When the amount of commissions has been settled by the 
Supreme Court and case remanded for guch further proceedings 
as may be necessary in conformity with views of Supreme Court 
it is error for a Probate judge to charge an attorney’s fee against 
the administrator’s commissions. In re Estate Alina, 630. 


EXHIBIT. 
Must be made part of bill of exceptions to be considered by 
Supreme Court. Keliiilihune v. Vierra, 28. 
FIDUCIARY RELATIONS, see FRAUD, EQUITY, 8, 11, TRUST. 
FORFEITURE. 
1. Not favored in Equity. Bohnenberg v. Zimmerman, 4. 
2. Not enforced in Equity. Hong Kim v. Hapai; 328; Pilipo v. 
Scott, 682. 
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FORFEITURE. 
8. Acceptance by a tenant of a lease from a stranger is inconsis- 
tent with his duty to his landlord and is a ground of forfeiture. 
Ropert v. Kauai, 637. 
4, A tenant is entitled to notice of an intention to declare a 
forfeiture. Ibid. 
5. Of jury fees. In re Schmidt, 333. 


FRAUD. 


1. Actual fraud in obtaining a conveyance will constitute the 
grantee a trustee ex maleficio and he may be compelled in Equity 
to convey to those to whom the property would have been con- 
veyed but for the fraud. Aldrich v. Hassinger, 138. 
2. Bona fide purchaser. Willard v. Vincent et al., 287. 
8. Evidence held not to show fraud. Berger v. Booth, 291; Keau- 
loa v. Ewaliko. 461. 
4. See EQUITY 6. 

GRAND JURY, see CRIMINAL LAW 4, CONSTITUTIONAL LAW 1, 
2, 4. 

GUARANTOR. 
1. A guarantor should have notice of the acceptance of the 
guaranty. Schweitzer v. Fishel, 690. 
2. The obligation of a guarantor is secondary, that of a surety 
primary. Ibid. 
3. A guarantor and the original debtor need not be joined as 
defendants. Ibid. 
4. See STATUTE OF FRAUDS 3. 


GUARDIANS AND WARDS. 
1. Since 1851 guardians have not had the power to mortgage 
their ward’s real estate at pleasure. Hoare v. Allen, 257. 
2. Hawaiian Probate Courts have power to authorize guardians 
to mortgage a'‘minor’s estate whenever it shall appear to be to 
the best interests of the minor. Ibid. 
3. Power to insert a power of sale in a mortgage is implied 
from an order giving power to mortgage. Ibid. 
4. Guardianship of a female minor is terminated by her mar- 
riage. Esx parte Pahia, 575. 

HABEAS CORPUS. 
1. The writ of Habeas Corpus can not be used as a Writ of 
Error’and a prisoner sentenced by a court having jurisdiction 
of the crime charged and of the person of the prisoner is not 
entitled to discharge on habeas corpus unless it affirmatively 
appears that the judgment under which he is confined is void. 
Ex parte Fujihara Oriemon, 102. 
2. An appeal lies to the Supreme Court from a final order of a 
Circuit Judge in a matter of Habeas Corpus. Ex parte Ah Oi 
534; Ex parte Pahia, 575. 


+ 
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HABEAS CORPUS. 
3. A Habeas Corpus case is a civil suit. Ee parte Mankichi, 570. 
4. A Habeas Corpus case brought by one under sentence of im- 
prisonment is neither an appeal, nor a new trial in the case in 
which he was originally sentenced. Ibid. 
5. Relief by Habeas Corpus may be had from an order com 
mitting for contempt of Court in refusing to obey a void order 
of Court. Er parte Pahia, 515. 

HUSBAND AND WIFE. 
1. On granting a decree for divorce, the Court has no power 
to order a conveyance of land by the husband to the wife as 
alimony nor by the wife to the husband, but may make an order 
for an allowance of alimony in gross. Nobrega v. Nobrega, 654. 
2. Temporary alimony may only be awarded where wife is in 
destitute circumstances. Ibid. 
3. A charge by the husband against the wife of “unfaithfulness” 
may not always amount to a charge of adultery. Bartlett v. 
Bartlett, 707. 
4. False charges of adultery do not necessarily amount to ex- 
treme cruelty. Ibid. 
5. Extreme cruelty to be ground for divorce need not consist 
of personal violence. Jbid. 

INFANTS, see ADOPTION 1, GUARDIANS AND WARDS 1-4. 

INCOME TAX. 
1. The income tax law of 1901 is not invalid because it does not 
exempt interest on U. S. bonds nor salaries of Justices of 
Supreme and Circuit Courts. Robertson v. Pratt, 590. 
2. The classification in Income Tax Law of 1901 between in- 
dividuals and corporations is not arbitrary. Ibid. 
8. An exemption of $1,000.00 for individuals and families is not 
unwarrantable. Ibid. 
4. A taxpayer may lawfully be permitted in estimating the in- 
come from sales of personal property .to omit amount expended 
in purchase or production, of it. Ibid. 
5. Foreign Insurance companies may be lawfully taxed 1% on 
gross incomes and other persons and corporations taxed 2% on 
net income and 1% on property. Ibid. 
6. See CONSTITUTIONAL LAW 8. 

INJUNCTION, see EQUITY 7, 13. 

INSTRUCTIONS. 
1. Instructions not in harmony with the issue or the evidence 
are properly refused, though correct as abstract propositions 
of law. Silva v. Desky, 307. 
2. In libel. Lyman v. Hilo Tribune Publishing Co., 453. 
3. Request for an instruction that a verdict may be rendered 
by nine jurors is a waiver of the legal requirement of unanimity. 
Pringle v. Hilo Mercantile Co., 705. 
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INSURANCE. 


1. A loss caused by spreading from the burning of infected 
building by fire department under direction of the Board of 
‘Health is not caused by “Civil Commotion” as the term is used 
in a clause of an insurance policy providing that the Insurance 
Company shall not be liable for any loss caused by means of 
civil commotion. Wong Chow v. Transatlantic Ins. Co., 160. 

2. The words “directly or indirectly” in a clause in a policy 
that the insurer should “not be liable for loss caused directly or 
indirectly by invasion, insurrection, riot, civil war or commo- 
tion, or military or usurped power, or by order of a civil author- 
ity,” apply to a loss “by order of any civil authority.” Hawaii 
Land Co. v. Lion Fire Ins. Co., 164. 

3. A loss is caused by “order of a civil authority’ within the 
meaning of a policy when it is caused by fire spreading acci- 
dentally from buildings burned by order of a Board of Health 
on account of infection by Plague if the order is within the scope 
of its duties and made officially and in good faith. Ibid. 

4. An acceptance by an agent of rough plans of burned building 
is a waiver by the company of a stipulation in the policy re- 
quiring verified plans and specifications of the building de 
stroyed. Merricourt v. Norwalk Fire Ins. Co., 218. 

5. A false statement by the insured as to his interests in the 
policy will not make the policy void if not made deliberately 
with ‘knowledge that the same is false. Ibid. 

6. A provision in a Fire Insurance policy that the entire policy 
shali be void if the insured has concealed or misrepresented any 
material fact or circumstance concerning the insurance is not 
violated because the insured failed to disclose facts in regard to 
which no inquiry was made. Ibid. 

7. A condition in an insurance policy that no action shall be 
brought unless within six months after a loss, is valid. Tong 
Chong Chan v. New Zealand Ins. Co., 483. 

8. Evidence held to prove partnership in business of soliciting 
life insurance. Blaisdell v. Burns, 507. 

9. See EVIDENCE 2. 


INTERPLEADER. 

1. Adverse claimant of goods seized by sheriff on execution may 
not apply to a court for possession under Statute of Inter- 
pleader for that statute is intended to protect a sheriff only. 
Yee Wo v. Chong Lup Yee, 88. 

2. An unsuccessful claimant of property seized by a sheriff 
should pay any extra costs of caring for property and advertis- 
ing caused sheriff by his claim in interpleader. Jbid. 


JUDGE, see COURTS 5-11. 
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JUDICIAL SALE, see EXECUTIONS 1, 2. 


JURISDICTION, see COURTS 1, 8, 9, 11, 12, EXECUTION 1, PLEAD- 
ING 2, 4, SPECIFIC PERFORMANCE 2, SUMMARY POSSES- 
SION 3. 


JURIES AND JURY TRIAL. 


1. An order excusing a juryman from further duty is one in the 
discretion of the Court and can not be reversed by mandamus, 
In re Schmidt, 333. 

2. A juryman may sue a Clerk of Court for jury fees collected 
for him from the treasurer and withheld because of a void order 
or forfeiture made by the judge of the Court. Ibid. 

3. Unanimity of verdicts is essential since Organic Act of Ter- 
ritory of Hawaii. Pringle v. Hilo Mercantile Co., 705. 

4. Unanimity of a verdict may be waived in a civil case. Ibid. 
5. Irregularity in drawing a grand jury is waived by failure to 
promptly urge irregularity. Oriemon v. Territory of Hawaii, 419. 
6. See CONSTITUTIONAL LAW 1-5, INSTRUCTIONS, NEW 
TRIAL. 


LANDLORD AND TENANT. 


1. Rule that where there is a discrepancy between lessor’s and 
lessee’s copies of a lease the lessee’s shall prevail, does not apply 
to a case where lessor’s copy has been altered by a mutual 
agreement subsequent to the original date of the lease. Makee 
Sugar Co. v. Tuck Chew, 8. 
2. Evidence in suit for summary possession of land held suf- 
ficient to prove breach of covenant of lessee to pay taxes. 
Greenwell v. Silva, 697. 
3. A judgment in an action of summary possession, in which 
` the summons is returnable in less than three days and the 
complaint does not show the relation of landlord and tenant, is 
void and should be set aside. Gouveia v. Nakamura, 450. 
4. See EQUITY 2, 4, 11, FORFEITURE 2, 3, 4, PLEADING AND 
PRACTICE 4. 


LIBEL, see CRIMINAL LAW 6, 7, 8. 


LIMITATIONS, see ADVERSE POSSESSION. 
MANDAMUS. 


1. An order within discretion of a judge to make will not be 
reversed by mandamus because unjustified. In re Schmidt 332. 
2. A writ of mandamus should not issue where another adequate 
remedy exists or no demand has been previously made against 
the party against whom the writ is sought. Ibid. 
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MASTER AND SERVANT. 
1. One wrongfully discharged is bound to use all reasonable 
means and efforts to find other employment during the unex- 
pired term covered by the agreement so ag to avoid unnecessary 
damages to himself by reason of the discharge. Bartlett v. Haw 
Carriage Manufacturing Co., 311. 
2. See DAMAGES 2, 3. 

MINOR, see ADOPTION 1, GUARDIAN AND WARDS. 

MISREPRESENTATION. 
1l. Where an administrator has been induced, by misrepresenta- 
tions, to part with the estate, he may recover its value from the 
vendee making the misrepresentations, though they were made 
innocently, and the property has been transferred again. Cleg- 
horn v. Castle, 186. 
2. Evidence held mot to show misrepresentation. Berger v 
Booth, 291; Hong Kim v. Hapai, 328. 

MISTAKE, see ASSUMPSIT 1. 

MORTGAGE. 
1. A suit may be brought in one Judicial Circuit for the fore- 
closure of a mortgage of land situated in another. Malani rv. 
Alapai, 193. ; 
2. An order authorizing a mortgage of a minor's estate author- 
izes a mortgage of the entire estate at the time of the execution 
of the mortgage, and not only as it was constituted at the date 
of the order. Hoare v. Allen, 257. 
8. Authorization to make a mortgage implies authorization to 
insert a power of sale. Ibid. 
4. A mortgage is not security for a greater sum than that ex- 
pressed on its face. Yock Kee v. Hilo Mercantile Co., 426. 
5. Covenant to keep up cultivation of coffee to the satisfaction 
of mortgagee construed. Huckfeld & Co. v. Grossman, 125. 

NEGLIGENCE. 
In case of collision at sea, a failure to obey statute as to side 
lights will not defeat recovery of damages for loss of vessel if 
not actually contributing to the collision. Hind v. Wilder's N. 
S. Co., 112. 

NEGOTIABLE INSTRUMENTS, see EVIDENCE. 
1. A stranger who writes his name across the back of a promis: 
sory note is prima facia an endorser. Ny Chung Tug v. Jick 
Kee, 315. 
2. An endorser of a promissory note is entitled to notice of 
default of maker on the day following his refusal to pay, and 
is relieved from liability when notified two or three days after- 
wards. Ibid. 
3. The payee of a bank draft which has not been delivered but 
withheld and revoked has no title to or interest in such draft. 
Kellett v. Damon, 423. 
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NEW TRIAL. 
1. Not granted for misconduct of juryman, known by defendant 
before verdict and not complained of until after verdict. Mer- 
ricourt v. Norwalk Fire Ins. Co., 218. 
2. A remittitur will not avoid the granting of a new trial 
when the court might be substituting its judgment for that of a 
jury. Bartlett v. Haw. Carriage Mfg. Co., 311. 
3. Not granted for surprise at testimony of witness where no 
immediate steps for relief taken before verdict. Lihue Planta- 
tion Oo. v. Kepatai, 515. 
4. Should be granted for exclusion of competent testimony un- 
less such error be clearly harmless. Paakiki v. Owaanu, 723. 
See APPEALS 9. 


PARTIES. 
1. Mere presence in Court or acting as witness does not con- 
stitute appearance as a party so as to bind one in respect to 
matter not the direct subject of the particular proceeding. Smith 
v. Hamakua Mill Co., 245. 
2, In a suit on a judgment all judgment debtors in the court’s 
jurisdiction should be made parties, and plaintiff must show an 
excuse if they be not made parties. Harrison v. Magoon, 339. 
3. All joint and several parties of the first part to a contract 
must be made defendants in a suit on the contract, whether 
within the court’s jurisdiction or not. Ibid. 
4. A guarantor and original debtor are parties to different con- 
tracts with plaintiff and should not be joined as defendants. 
Schweitzer v. Fishel, 690. 


PARTNERSHIP. 
1. One partner may sue another at law on an agreement to 
purchase the plaintiff’s interest in the firm upon the happening 
of a contingency as the transaction is one between individuals 
and not in their capacity as partners. Harrison v. Magoon, 339. 
2. Evidence held to prove partnership in imsurance business. 
Blaisdell v. Burns, 507. 


PLEADING AND PRACTICE. 

1. Where the contract sued upon and set out in the declaration 
ig signed by attorneys in fact, an allegation that defendants 
entered into the agreement is a sufficient allegation that the 
attorneys in fact were authorized to act for defendants. Har- 
rison v. Magoon, 339. 

2. In a suit on a foreign judgment, an allegation that the Court 
rendering it was a Court of Record having jurisdiction over the 
parties, plaintiff and defendant and also of the subject matter 
is sufficient although the declaration shows defendants were non- 
residents at the time of the judgment. Ibid. 
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PLEADING AND PRACTICE. 
3. An action on a judgment may be joined with one on an 
express contract, whether or not the judgment was obtained in 
a suit on such contract. Ibid. 
4. In an action for summary possession of land before a Dis- 
trict Magistrate, the summons must show that the relation of 
landlord and tenant has existed and how it was created and 
terminated. Hawaii Land Co. v. Scott, 385; Gouveia v. Naka- 
mura, 450. 
5. That a defendant miscalls “recoupment,” set off in his plea 
does not effect his right to prove the matter of recoupment. 
Erickson v. Volcano Stables and Transportation Co., 428. 
6. Defects in verification and in allegations as to width and 
depth of land required for right of way and the agricultural pur- 
pose for which it is required are waived by withdrawal of a 
demurrer and filing of an answer. Wailuku Sugar Co, v. Spreck- 
els, 527. 
1. Proper procedure when one defendant in a suit to condemn 
a right of way sells to another and the allegation and proof as 
to failure of Plaintiff to agree relate to the selling defendant 
only. Ibid. 
8. Where a complaint alleges that defendant delivered a lotion 
that contained a deleterious ingredient not included in the 
prescription ordered, and the proof shows an excess of an in- 
gredient ordered, the variance is immaterial. Cook v. Hollister 
Drug Co., 681. 
9. See Parties, CRIMINAL LAW, 2, 4, 5, 10, 11, JURIES AND 
JURY TRIAL, NEW TRIAL. 


POLICE DEPARTMENT, see TERRITORY OF HAWAII 2. 
POWER OF ATTORNEY. 
A power of attorney is not revoked by the mere giving of a 
similar one to another person. Wong Kwai v. Dominis, 471. 
PROBATE LAW, see EXECUTORS, WILLS, ETC. 
PROXIMATE CAUSE. 
Order of a Board of Health held to be proximate cause of a loss 
by fire. Hawaii Land Co. v. Lion Fire Ins. Co., 164. 


QUIETING TITLE. 
A statutory action to quiet title must be brought in the Circuit 
Court and not in the Supreme Court. Wahiawa Sugar Co. v. 
Waialua Agri. Co., 109. 


RECORD. 
An exhibit not part of the record on appeal unless made part of 
the bill of exceptions. Keliiilihune v, Vierra, 28. 
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RECOUPMENT. 
1. Unliquidated damages to defendant resulting from negligent 
failure in performance by plaintiff of the contract sued on, are 
a proper subject for recoupment. Erickson v. Volcano Stables 
and Transportation Co., 428. 
2. See PLEADING AND PRACTICE 5. 

REMITTITUR, see NEW TRIAL 2. 

RES ADJUDICATA, see PARTIES 1. 

RIGHTS OF WAY. 
1. A way of necessity may be implied from a grant in favor of 
either the grantor or grantee but can not be implied in favor of 
or against a stranger to the grant. Calaca v. Caldeira, 214. 
2. See COURTS 13, EMINENT DOMAIN 1, PLEADING AND 
PRACTICE 7. 

RULES OF COURT. 
Rule 5 of Supreme Court is satisfied if points of law appear 
from the certificate of appeal though not clearly, Humburg v. 
Namura, 702. 

SALE, see AUCTION, EXECUTION. 

SET-OFF. 
A contract debt due defendant from plaintift arising out of a 
transaction independent of that sued on is a proper set-off. 
Erickson v. Volcano Stables and Transportation Co., 428. 

SHERIFF, see TERRITORY OF HAWAII 2, INTHRPLEADER 1, 2. 

SODOMY, see CRIMINAL LAW 13. 

SPECIFIC PERFORMANCE. 
1. Decree of Specific Performance may be refused except on 
condition that plaintiff carry out a subsequent parol modifica- 
tion. Wong Kwai v. Dominis, 92. 
2. A Circuit Judge has jurisdiction in a suit for specific per- 
formance of an agreement to convey land situated in another 
Circuit. Fishel v. Turner, 392. 
3. A contract to convey may be enforced though the form of 
deed is not agreed upon, and the vendor’s wife is not bound to 
release her right of dower. Ibid. 
4, See STATUTE OF FRAUDS 1, 2. 

STATUTE OF FRAUDS. 
1. Am oral acceptance by plaintiff of a written offer signed by 
defendant is sufficient to enable plaintiff to enforce specific per- 
formance. Wong Kwai v. Dominis, 92. 
2. A subsequent oral modification does mot extinguish the 
written contract but plaintiff may as a matter of equity and 
justice be granted specific performance only on condition that he 
agree ta the contract as modified. Ibid. 
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STATUTE OF FRAUDS. 
3. A contemporaneous oral modification of a written contract 
can mot be used by either party in absence of fraud, mistake or 
part performance. Ibid. 
4. Evidence held to support finding that promise was original 
‘and not a promise to answer for the debt of another. Hackfeld 
£é (Co. v. Wilson, 212. 
5. It is immaterial whether a contract be unilateral or bilateral 
if the writing be signed by the panty sought to be charged. 
Silva v. Desky, 307. 
6. The memorandum may be contained in several receipts and 
letters which do mot refer to each other, but are shown by in- 
ternal evidence to relate to one contract. Fishel v. Turner, 392. 
7. If a memorandum shows terms of a complete contract it is 
not to be presumed that there are other, unwritten terms. Ibid. 
8. An oral acceptance of a written offer may be sent through 
agents not formally authorized. Wong Kwai v. Dominis, 471. 
STATUTE OF LIMITATIONS, see ADVERSE POSSESSION. 
STATUTES. 
1. What are statutes upon which a claim may be founded. Bush 
v. Territory of Hawaii, 1. 
2. An entire statute is not necessarily void if a separable part 
of it is. Robertson v. Pratt, 590. 
3. One clause of a statute can be held valid as to the bulk of 
the subjects to which it applies and invalid or inoperative as to 
others. Idid. 
See CONSTITUTIONAL LAW, ACTIONS 1. 


STATUTES CITED. 


U. S. Rev. Stat. Sec. 702 Hind v. Wilder S. S., Co., 177. 
ns “ 999 Hind v. Wilder S. S. Co, 177. 
s “ 1859 In re Loucks, 17. 

24 U. S. Stat. at Large 170, Robertson v. Pratt, 623. 


26 3 829 Sec. 29, 11, 15, Hind v. Wilder S. S. Co., 178. 
30 sf 750 In re Edwards, 36. 
30 s 750 Ex parte Ah Oi, 545. 
31 ss 141 “ 2, In re Loucks, 17. 
s = “ 3, In re Loucks, 17. 


4, In re Loucks, 17. 

4, Ex parte Ah Oi, 556. 

5, Pringle v. Hilo Mercantile Co., 706. 
S s “ 5, In re Loucks, 17. 

6, Coffield v. T. of Hawaii, 481. 

6, Pringle v. Hilo Mercantile Co., 706. 
A 143 “ 10, Hind v. Wilder S. S. Co., 178. 
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STATUTES CITED—Continued. 


Stat. 


145 “ 18, In re Loucks, 17. 

146 “ 30, In re Loucks, 17. 

147 “ 84, In re Loucks, 17. 

148 “ 40, In re Loucks, 17. 

150 “ 655, Coffield v. T. of Hawaii, 481. 

Hi “ 58, Robertson v. Pratt,` 624. 

s “ 55, Pringle v. Hilo Mercantile Co., 706. 
151 “ 60, In re Loucks, 17. 
60, In re Irving, 22. 

156 “ 80, Robertson v. Pratt, 594. 

157 “ 83, Cofield v. T. of Hawaii, 481. 

“ “ 83, Ex parte Ah Oi, 556. 

i‘ “ 84, Ex parte Mankichi, 570. 

Hs “ 84, Ex parte Ah Oi, 535. 

158 “ 85, In re Loucks, 17. 

s “ 86, Hind v. Wilder S. S. Co., 178. 
160-2 “ 97, 100, 102, 103, In re Loucks, 17. 


Haw. Laws 1845-1856 Act 3 Art. 1 Sec. 4, Ex parte Ah Oi, 562. 
Haw. Laws 1845-1856 Act 3 Art. 2 Sec. 6, Ex parte Ah Oi, 539, 562. 
Stat. Laws 1848 p.-11 Sec. 1, Fowler & Co. v. Catton, 492. 

Act of Aug. 4, 1851, Reg. Gdns. and Wards, Hoare v. Allen, 262. 
Civil Code Sec. 14, Branca v. Makuakane, 505. 


“ 


Ga 


823, Branca v. Makuakane, 505. 
847, Hoare v. Allen, 262. 

851, Hoare v. Allen, 262. 

855, Ex parte Ah Oi, 539. 

859, Ex parte Ah Oi, 539. 
1029, Mist v; Kawelo, 303. 

1203, Ex parte Edwards, 34: 


Laws of 1862 (See Comp. Laws Sec. 831), Hoare v. Allen, 262. 


(i 


“ 


1870 Ch. 
1884 Ch. 


1886 Ch. 


32 Sec. 30, Ex parte Ah Oi, 641. 

34 Sec. 3 and 6, Honolulu Rapid Transit & Land Co. 
v. Hawaiiag, Tramways Co., 366. 

18, Honolulu Rapid Transit & Land Co. v. Hawaiian 
Tramways Co., 366. / 


1888 Ch. 23, Honolulu Rapid Transit & Land Co v. Hawaiian 


1888 Ch. 
1890 Ch. 


Tramways Co., 367. 

51, Bush v. Territory of Hawaii, 2. 

74, Honolulu Rapid Transit & Land Co. v. Hawalian 
Tramways Co., 367. 


1892 Ch. 56 Sec. 1, Lyman v. Hilo Tribune Pub. Co., 456. 
1892 Ch, 57 Sec. 36, 51, 79, 80, Wahiawa Sugar Co. v. Waialua 


Agricultural Co., 110. 


774 


INDEX. 


STATUTES CITED—Continued. 
Laws of 1892 Ch. 109, Scott v. Nahale, 256. 


“ 


Exec. and Advis. Councils of Rep. Act 26 Sec. 1, Bush v. Ter- 
Fitory of Hawaii, 2. 

1895 Act 24, Honolulu Rapid Transit & Land Co. v. Hawaiian 
Tramways Co., 367. 

1896 Act 51 Sec. 1, 4, 6, 8, 9, 11, 18, 20, 27, 28, 31, 33, 34, Rob- 
ertson v. Pratt, 618. 

1896 Act 65 Robertson v, Pratt, 591. 

1898 Act 18, Robertson v. Pratt, 614. 

1898 Act 34 Sec. 3, Territory of Hawaii v. Abreu, 421. 

1898 Act 44, Yowell v. Gomes, 123. 

1898 Act 44, Scott v. Nahale, 256. 

1901 Act 20, Robertson v. Pratt, 591-3, 605. 

1901 Act 21, Robertson v. Pratt, 619. 


Penal Laws Sec. 87, Oriemon v. Territory of Hawaii, 417. 


Civil 


“ 41, Oriemon v. Territory of Hawaii, 417. 

“ 299, Territory of Hawaii v. Marshall, 79. 

“ 300, Territory of Hawaii v. Marshall, 79. 
“ 801, Territory of Hawaii v. Marshall, 79. 
“ 304, Territory of Hawaii v. Marshall, 79. 
“ 806, Territory of Hawaii v. Marshall, 79. 
“ 370, Territory of Hawaii v. Lo Kam, 14. 

“ 616, Ex parte Edwards, 33. 

“ 650, Orfemon v. Territory of Hawaii, 419. 
“ 661, Territory of Hawaii v. Marshall, 86. 

“ 680, Territory of Hawaii v, Marshall, 85. 

“ 68i, Territory of Hawaiil v. Marshall, 85. 
“682, Oriemon v. Territory of Hawali, 417. 
“ 683, Ex parte Oriemon, 103. 

“ 685, Orfemon v. Territory of Hawaii, 417. 
“ 686, Oriemon v. Territory of Hawaii, 417. 

= 764-8, Lansing v. Davies & Co., 286. 

“ 1078-1085, In re Akwai, 239. 

“ 1617-9, Puna Sugar Co. v. Territory of Hawail, 272. 
“ 1661 Art. 6, Hind v. Wilder S. S. Co., 112. 


Laws 585, Honolulu Rapid Transit & Land Co. v. Hawalian 


Tramways Co., 366. 

590, Honolulu Rapid Transit & Land Co. v. Hawalian 
Tramways Co., 366. 

598, Honolulu Rapid Transit & Land Co. v. Hawaiian 
Tramways Co., 367. 

804-7, Robertson v. Pratt, 618. 

809, Robertson v. Pratt, 618. 

811-812, Robertson v. Pratt, 618. 

814, Robertson v. Wilder, 618. 


A 
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STATUTES CITED—Continued. 
Civil Laws 817, Robertson v. Wilder, 618. 


“ 


820, Chilton v. Shaw, 252. 

820, In re Assessment of Taxes Bishop Estate, 673. 

821, Robertson v. Pratt, 618. 

821, In re Taxes Mehrten, 678. 

823, Robertson v. Pratt, 618. 

830-831, Robertson v. Pratt, 618. 

834, Robertson v. Pratt, 618. 

836-837, Robertson v. Pratt, 618. 

870, 892, In re Assessment of Taxes Bishop Estate, 674. 
870, 892, In re Assessment of Taxes Mehrten, 678. 

900 (Ch, 62), Robertson v. Pratt, 691. 

1109, Ex parte Edwards, 48. 

1109, Territory of Hawaii v. Marshall, 85. 

1109, Branca v. Makuakane, 500. 

1119, Volcano Stables & Transportation Co. v. Hayashi, 696. 
1144, Wahiawa Sugar Co. v. Waialua Agricultural Co., 110. 
1144, Malama v. Alapai, 195. 

1144, Volcano Stables & Transportation Co. v. Hayashi, 696. 
1145, Malama v. Alapai, 195. 

1145, Bx parte Ah Oi, 538. 

1146, Malama v. Alapai, 195. 

1150-1, Malama v. Alapai, 195. 

1168, Territory of Hawaii v. Poloaiea, 337. 

1164, Wahiawa Sugar Co. v. Waialua Agricultural Co., 110. 
1165, Territory of Hawali v. Poloatea, 337. 

1216, Fowler & Co. v. Catton, 492. 

1222, Harrison v. Magoon, 361. 

1222, Schweitzer v. Fishel, 693. 

1255-8, Robertson v. Pratt, 614. 

1255-8, Puna Sugar Co. v. Territory of Hawaii, 274. 

1259, Harrison v. Magoon, 358. 

1260, Lum Sung v. Luning, 666. 

1261, Erickson v. Volcano S. & Transportation Co., 429. 
1345, Ex parte Edwards, 34. 

1355, Lyman v. Hilo Tribune Pub. Co., 456. 

1430, Territory of Hawaii v. Poloaiea, 387. 

1430, Humburg v. Namura, 703. 

1433, Ex parte Ah Oi, 539. 

1434, Hitchcock v. Hustace, 651. 

1435, Ex parte Ah O1, 539. 

1436, Erickson v. Volcano Stables & Trans. Co., 429. 
1445, Oriemon v. Territory of Hawaii, 414. 

1446, Oriemon v. Territory of Hawaii, 414, 418. 

1486, Willard v. Vincent, 237. 

1492, Willard v. Vincent,- 237, 


# 
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STATUTES CITED—Continued. 
Civil Laws 1492, Hong Kim v. Hapai, 332. 
r 1492, See Yick Wai Co. v. Ah Soong, 384. 
f 1493 (p. 577), In re Estate of Lunalilo, 318. 
H 1530 (Ch. 98), Coffield v. Territory of Hawaii, 479. 
i 1530, Bush v. Territory of Hawaii, 2. 
ii 1674, Ex parte Ah Oi, 540. 
s% 1679-1693 (Ch. 106), Pilipo v. Scott, 632. 
s 1679-1680, Hawaii Land Co. v. Scott, 386. 
s: 1682, Gouveia v. Nakamura, 452. 
E 1762, Yee Wo v. Chong Lup Yee, 88. 
id 1766, Yee Wo v. Chong Lup Yee, 88. 
s 1768-9, Yee Wo v. Chong Lup Yee, 88. 
. 1771, Yee Wo v. Chong Lup Yee, 88. 
s 1773-6 (Ch. 113), Wahiawa Sugar Co. v. Waialua Agri- 
cultural Co., 110. 
5 1777 (Ch. 114), Wailuku Sugar Co. v. Spreckels, 528. 


pi 1823, Calaca v. Caldeira, 215. 
s 1947, Nobrega v. Nobrega, 658, 661. 
A 1938, 1945, Nobrega v. Nobrega, 661. 


£ 1975, Ex parte Pahia, 579. 
e 2016, Marx v. Parmelee, 441. 
s 2021, Marx v. Parmelee, 442. 
i 2113, Smith v. Hamakua Mill Co., 718. 

STREET RAILWAYS. 
1. The Hawaiian Tramways Co. Ltd. has mo right under its 
franchise to lay a double track where it had mot laid one by 
Sept. 15, 1889. Honolulu Rapid Transit & Land Co, v. Haw. Tram- 
ways Ca., 363. P 
2. The Hawaiian Tramways Co. Ltd. has no right to operate a 
street railway by electricity unless it does so in such manner ag 
to impose no additional servitude on the streets. Ibid. 
3. The franchise of the Hawaiian Tramways Co. Ltd. does not 
grant it an exclusive right to operate a street railway on the 
streets therein named. Ibid. 
4. The Honolulu Rapid Transit & Land Company, under its 
franchise, has a right to operate a street railway on King street 
for a greater distance than 1700 feet. Ibid. 

SUMMARY POSSESSION, see LANDLORD AND TENANT 2, 3, 
PLEADING AND PRACTICE 4. 

SUPERINTENDENT OF PUBLIC WORKS. 
The Superintendent of Public Works has no authority to refuse 
a building permit on the ground that the premises are unsani- 
tary. In re Akacai, 239. 


SURETY, see GUARANTOR 2, STATUTE OF FRAUDS 3, 
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TAXATION. 


Valuation of sugar plantation by Tax Appeal Court upheld. Hind 
v. Willfong, 125; Lihue Plantation Oo. v. Farley, 283; Hawatian 
Sugar Co. v. Farley, 288. 

1. A proper assessment of one lot can not be reduced merely 
because other lots in the vicinity have been assessed ‘too low. 
Chilton v. Shaw, 250. 

2. Leased property should not be assessed at the sum of eight 
years rental when the lease is a long one and just about to 
expire, Ibid. 

3. A sale of land or offer to purchase does not necessarily show 
the value of land. Jodfd. 

4. Land worth $30,000: leased for 40 years with 21 years of lease 
to rum assessed at $7500.00. In re Tages Bishop Estate, 671. 

5. Valuation of city corner lot upheld. Ibid. 

6. Tax assessor may waive failure to make complete return 
within statutory time. In re Tawes Bishop Bstate, 671. 

7. One who makes a tax return of land without mention of a 
lease can not on appeal set up lease to show he had a less in- 
terest than that returned. Jn re Tawes H. K. Mehrten, 677. 

8. Wharfage property. In re Taves Robinson Estate, 679. 

9. City property. In re Taves Corniot Estate, 689. 

10. ‘Lessee’s interest. In re Tawes Hawaii Land Co., 699. 

11. See INCOME TAX. 


TENDER, see EQUITY 10. 


TERRITORY OF HAWAII. 
1. Ejectment does not lie against the Territory of Hawail. Bush - 
et al. v. Ter. of Hawaii, 1. 
2. A sheriff can not bind the Territory to pay for a surgeon’s 
operation upon a private citizen made necessary by a police- 
man’s unauthorized act. Grace v. Ter. of Hawai, 465. 
3. Territory of Hawaii is not liable for injuries from defective 
streets. Coffield v. Ter. of Hawat, 478. 

TIME. - 
In Equity not regarded as of the essence of the contract unless 
intention to make it so clearly appears. Bohnenberg v. Zimmer- | 
man, 4. 


TRUST. 
1. One who taking advantage of confluence reposed in him by 
promising to hold property subject to a trust persuades another 
to give him a deed rather than to convey by will or deed directly 
to the proposed beneficiaries as originally intended, is a trustee 
ex maleficio, and will in Equity be ordered to convey the prop- 
erty to the beneficiaries. Aldrich v. Hassinger, 138. 
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TRUST 
2. Evidence held to show a vendee to be a trustees and not a¢ 
agent for another. Cleghorn v. Castle, 186. 
3. A frustee who has by misrapresentations been indueed to 
convey the trust property wrongfully, may elect to look solely 
to the person ‘who made the misrepresentation and not to paraue 
the trust property. Ibid. 
4. Court will allow trustee the same compensation allowed ex- 
ecutors, administrators and guardians by statute. In ro Estate 
of Lunalilo, 317. 
See EQUITY 5, 8, 12. 


UNITED STATES. 
Hawaiian Islands were a part of the United States on the 16th 
Gay of August, 1898, Ha parte Edwards, 32. 
VARIANCE, see PLEADING AND PRACTICE 7. 
VERIFICATION, see EQUITY 17, PLEADING AND PRACTICE 6. 
VOTERS, see ELECTIONS. 


WAIVER, sea COURTS 12, CRIMINAL LAW 4, INSTRUCTIONS 3, 
INSURANCEH.4, JURIES AND JURY TRIAL 4, 5, 


WATER RIGHTS. 
Manoa Valley, Oahu. See Yick Wai Co. v. Ah Soong, 378. 
See DEED 4. 


WILLS. ; 

1. A devise of all my properties, real and personal and of what- 
ever kind, though without words of inheritance, carries the fee. 
Robinson v. Aheong et al., 196. 
2. False description of land in a will as “aina kuai” rejected. 
John Ii Estate v. Judd, 319. 
3. A specific devise of a small parcel of land prevails over a 
devise to another of a large parcel which includes the small one. 
Ibid. 

WRIT OF ERROR, see HABEAS CORPUS 1. 


